BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Office of Consumer Advocate			:
							:		M-2018-3005860
	v.						:		C-2018-3006242
							:
PECO Energy Company				:



ORDER DENYING PECO ENERGY COMPANY’S PRELIMINARY OBJECTION 

HISTORY OF THE PROCEEDING

		On November 7, 2018, PECO Energy Company (PECO or Company) filed its semiannual adjustment to the non-bypassable transmission charge (NBT) in PECO Electric Tariff No. 5, Supplement No. 76 (Supplement No. 76).  In Supplement No. 76, the Company proposed to reflect all Regional Transmission Expansion Plan (RTEP) credits in the NBT that relate to PJM Interconnection, LLC (PJM) charges for the transmission-related services acquired for PECO’s default service customers on and after implementation of the reconcilable transmission service cost (TSC) on January 1, 2011.  PECO received a credit of $79.5 million from a settlement before the Federal Energy Regulatory Commission (FERC).  PECO has indicated in the filing that it would pass $74 million of the FERC-ordered credits along to its ratepayers and retain $5.5 million.  

		On November 28, 2018, the Office of Consumer Advocate (OCA) filed a Formal Complaint.  The Complaint alleges that a preliminary examination of PECO’s proposed semiannual adjustment to its NBT to PECO Energy Electric Tariff No. 5, Supplement No. 76, specifically the proposal to retain $5.5 million of FERC-ordered credits, is or may be unjust, unreasonable, in violation of the Pennsylvania Public Utility Code, and otherwise may be contrary to sound ratemaking principles and public policy.

On December 19, 2018, PECO filed a Preliminary Objection.  PECO alleged that the OCA’s Formal Complaint contains “[i]nsufficient specificity of a pleading”.  

On December 31, 2018, the OCA filed an Answer to the Preliminary Objection.

By Motion Judge Assignment Notice dated January 8, 2019, the matter was assigned to me to address PECO’s Preliminary Objection.

This matter is now ripe for a decision.  

DISCUSSION

The Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997).

		The regulation reads as follows:

§ 5.101.  Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
		
(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

* * *

52 Pa.Code § 5.101(a).

In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.  Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997) (Ridge). 

The provision at 52 Pa.Code § 5.101(a)(4) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S. § 703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa.Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa.Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n, 540 A.2d 1006 (Pa.Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n, 103 A.2d 502 (Pa.Super. 1954).

To be legally sufficient, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).

The OCA Complaint asserts that PECO’s action of retaining $5.5 million of the FERC-ordered credits, is or may be unjust, unreasonable.  Specifically, OCA contends that this action is in violation of Section 1301, et. seq., and Section 2804 of the Public Utility Code (Code).  The OCA also maintains that retaining the $5.5 million may also be contrary to sound ratemaking principles and public policy.  

PECO argues that the Complainant is legally insufficient because the Complaint is broad and does not provide a specific basis for the allegation that PECO should not retain the $5.5 million.  

Taking all of the OCA’s averments in the Complaint as true, PECO’s Preliminary Objection fails.  See Ridge.  Under the requirements of Section 5.22 (a)(4) of the Commission’s regulations, the OCA Complaint indicates the “act or thing”, which it claims is in violation of the Commission’s statute.  See 52 Pa.Code § 5.22(a)(4).  Specifically, the OCA contends that the retention of the $5.5 million of the FERC-ordered credits is disallowed under the Code.  The OCA Complaint lays out the sections of the Code under which it makes it claim that retaining the $5.5 million is disallowed.  The OCA Complaint cites to Section 1301, et. seq., and Section 2804 of the Code, as well as, the Commission’s ratemaking principles and public policy.  The Commission has jurisdiction over ratemaking under Section 1301, et. seq. of the Code.  See 66 Pa.C.S. § 1301, et. seq.

In the present matter a hearing in this case is necessary as there is a disputed question of fact and law which must be resolved.  The OCA alleges that PECO’s request to retain the $5.5 million of the FERC-ordered credits is in violation of the Commission’s statute.  As such, there is an actual legal and factual question that needs to be addressed.  Therefore, PECO’s Preliminary Objection is denied.
[bookmark: 5.101.]PECO did not file an Answer under 52 Pa.Code § 5.101 (e)(1) of the Commission’s regulations.  As the Preliminary Objection is denied, PECO is directed to file an Answer to the Complaint within twenty (20) days of the date of this Order.
CONCLUSIONS OF LAW

1.	The filing of a preliminary objection is permitted under Commission regulations.  52 Pa.Code § 5.101(a)(1)-(7).

2.	Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

3.	In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.  Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997). 


ORDER



		THEREFORE,

		IT IS ORDERED:

1. That the Preliminary Objection filed by PECO Energy Company in the case captioned Office of Consumer Advocate v. PECO Energy Company at Docket Nos. M-2018-3005860 and C-2018-3006242 is denied;

1. That PECO Energy Company is directed to file an Answer to the OCA’s Formal Complaint within twenty (20) days of the date of this Order; and 

1. That the matter be scheduled for a prehearing conference after PECO Energy Company files its Answer in this matter.


Dated:	February 8, 2019						/s/											Marta Guhl
							Administrative Law Judge
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