BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Joint Application of Aqua America Inc., Aqua 	:		A-2018-3006061
Pennsylvania Inc., Aqua Pennsylvania Wastewater 	:
[bookmark: _Hlk536084733]Inc., and Peoples Natural Gas Company LLC for 	:
All of the Authority and Necessary Certificates of 	:
Public Convenience to Approve a Change in 	:
Control of Peoples Natural Gas Company LLC by 	:
Way of the Purchase of All of LDC Funding LLC's 	:
Membership Interests by Aqua America Inc.		:
 
Joint Application of Aqua America Inc., Aqua 	:		A-2018-3006062
Pennsylvania Inc., Aqua Pennsylvania Wastewater	:
 Inc., and Peoples Natural Gas Company LLC 	:
Equitable Division for All of the Authority and 	:
Necessary Certificates of Public Convenience to 	:
Approve a Change in Control of Peoples Natural 	:
Gas Company LLC Equitable Division by Way of 	:
the Purchase of All of LDC Funding LLC's 		:
Membership Interests by Aqua America Inc.		:

Joint Application of Aqua America Inc., Aqua 	:		A-2018-3006063
Pennsylvania Inc., Aqua Pennsylvania Wastewater 	:
Inc., and Peoples Gas Company LLC for All of the 	:
Authority and Necessary Certificates of Public 	:
Convenience to Approve a Change in Control of 	:
Peoples Gas Company LLC by Way of the 		:
Purchase of All of LDC Funding LLC's 		:
Membership Interests by Aqua America Inc.		:



INTERIM ORDER
ON EQUITRANS’ MOTION TO DISMISS OBJECTIONS TO DISCOVERY

On November 13, 2018, Aqua America Inc., Aqua Pennsylvania Inc., Aqua Pennsylvania Wastewater Inc. along with Peoples Natural Gas Company LLC, Peoples Natural Gas Company LLC - Equitable Division, and Peoples Gas Company LLC (collectively, Joint Applicants) filed a joint application for all of the authority and necessary certificates of public convenience to approve a change in control of Peoples by way of the purchase of all of LDC Funding LLC's membership interests by Aqua America Inc.	  

A prehearing conference was held on January 18, 2019, and a litigation schedule was set by a prehearing order dated January 24, 2019.  To date, the Joint Applicants have filed their direct testimony in support of the applications.  The other parties’ written direct testimony is due to be filed on April 2, 2019.  All parties have been actively engaged in discovery.

On February 11, 2019, Equitrans, L.P., an intervenor, filed a motion to Dismiss Objections of Peoples Natural Gas Company LLC and Peoples Gas Company, LLC (collectively, Peoples) to discovery requests which were served on February 1, 2019.[footnoteRef:1]   Peoples filed a response to Equitrans’ motion on February 14, 2019. [1:   	Equitrans filed its original motion on February 8, 2019.  Equitrans filed an amended motion on February 11, 2019, to include a notice to plead.] 


Equitrans seeks to dismiss objections to 18 requests for admission and 19 interrogatories and requests for production of documents.  The subject-matter of the requested discovery appears to involve interactions between Peoples and Equitrans during the last five years and certain agreements between the two entities.  Peoples response generally objects to all of the discovery as irrelevant and claims that Equitrans is attempting to expand the scope of the proceedings to address past grievances and alleged contractual disputes.  Equitrans explains that it seeks to explore the willingness of the Joint Applicants to honor existing contractual and operational obligations following the merger.  

The standard for permissible discovery before the Commission echoes the broad standard of the Pennsylvania Rules of Civil Procedures.

(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

52 Pa.Code § 5.321(c).  When an objection is based on relevancy, any doubts are to be resolved in favor of permitting the discovery.[footnoteRef:2]  Further, it is the burden on the objector to establish the right to refuse discovery.[footnoteRef:3] [2:   	Koken v. One Beacon Insurance Company, 911 A.2d 1021, 1025 (Pa.Cmwlth.  2006).]  [3:   	Id.] 


		Peoples has not demonstrated that the discovery sought by Equitrans is clearly irrelevant or cannot lead to the discovery of relevant evidence.  Peoples response to Equitrans’ motion generally objects to all the requested discovery and provides “illustrative examples” which it says supports its claim.  The Commission’s discovery rules do not permit general objections or objections by illustration.  An objection to an interrogatory must restate the interrogatory, include the ground for objection and include a description of the facts which support the objection.[footnoteRef:4]  An objection to an admission must be “specifically stated” and explain how the objection is justified.[footnoteRef:5] [4:   	52 Pa.Code § 5.342(c).]  [5:   	52 Pa.Code § 5.350.] 


		Peoples general objection to relevance takes the position that the evidence is not directly relevant to the issues raised in the applications and will not provide facts Equitrans could use to oppose the applications.  Peoples also implies that Equitrans’ purpose in posing the discovery is improper and an attempt to “hijack” the proceedings.  As stated above, discovery need not be directly relevant in order to be permitted.  The scope of discovery is broad.  Further, the Commission’s inquiry in merger applications is also broad.  A conclusory statement that the information sought by Equitrans will not lead to evidence related to the Commission’s consideration of the public interest is not enough to demonstrate that the discovery is clearly irrelevant, and that Peoples has a right to refuse discovery.

		Peoples also objected to the discovery requests because it contends that the five-year timeframe is unreasonable.  Equitrans explains that discovery has been requested by other parties using a five-year timeframe and is sufficiently specific.  

		Peoples response does not demonstrate that the five-year timeframe for the records review requested by Equitrans is unduly burdensome or unreasonable.  Peoples does not explain why five years is an unreasonable period of time, but instead repeats its objection to the relevance of the discovery.  

		In sum, the motion of Equitrans to dismiss Peoples’ objections to discovery will be granted as set forth below.  However, the parties are cautioned that the outcome of this dispute is largely due to the procedural posture of the motion and the response.  Some latitude has been granted to Equitrans because this is a discovery dispute.  A much narrower standard is applied in a review of whether evidence is admissible into the record.
[bookmark: _GoBack]
		Discovery is not to be used as a fishing expedition.  As the proceedings develop and the facts mature, all parties should expect discovery motions and responses to receive closer scrutiny.  The general conclusory statements made by both Equitrans in its motion and by Peoples’ in its response did not make this dispute easy to resolve.  Resorting to judicial resolution of discovery disputes may well lead to an order that neither party likes or expects.
	
THEREFORE

IT IS ORDERED:

		1.	That the motion of Equitrans to dismiss the objections of Peoples to Interrogatories and Request for Production of Documents – Set I, is granted.

		2.	That Peoples shall serve a response to Interrogatories and Request for Production of Documents – Set I on or before February 26, 2019.

		3.	That the motion of Equitrans to dismiss the objections of Peoples to Requests for Admission – Set I is granted.

		4.	That Peoples shall serve a response to Requests for Admission – Set I on or before February 26, 2019.


[bookmark: _Hlk505862083]Date:  February 19, 2019						/s/				
							Mary D. Long
							Administrative Law Judge
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