BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Frank D. Kitzmiller					:
							:
	v.						:		C-2014-2435567
							:
[bookmark: _Hlk536611506]City of Lancaster Water Department			:



ORDER
GRANTING TO PETITION TO REOPEN THE RECORD


On July 10, 2014, Frank D. Kitzmiller filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against City of Lancaster Water Department (Lancaster), docket number C-2014-2435567.  In his complaint, Mr. Kitzmiller averred that there are incorrect charges on his bill and provided a detailed explanation in an attachment.  The explanation, in part, complained about an overcharge of customers caused by billings based on a one-inch meter instead of ¾-inch meter actually used.  Mr. Kitzmiller provided several attachments to his complaint in support of his position that he is being overcharged.

Mr. Kitzmiller’s complaint was served on Lancaster by the Commission’s Secretary’s Bureau on August 4, 2014.

On August 11, 2017, a certificate of satisfaction was filed by Lancaster.  However, on August 16, 2017, Mr. Kitzmiller filed an objection to the certificate of satisfaction.  

Subsequently, the procedural history of this proceeding has been extensive, including multiple scheduling and rescheduling of evidentiary hearings.  An evidentiary hearing in this matter ultimately convened as scheduled on April 18, 2018.  Mr. Kitzmiller appeared pro se.  John Gallagher, Esquire appeared on behalf of Lancaster.  A transcript of 59 pages was created.  During the hearing, it was determined that a further hearing would be required.  A further evidentiary hearing convened on December 19, 2018.  Mr. Kitzmiller again appeared pro se.  Mr. Kitzmiller presented four exhibits that were admitted in to the record.  John Gallagher, Esquire again appeared on behalf of Lancaster and presented one witness who sponsored two exhibits that were both admitted in to the record.  An additional 44 pages of transcript were created during the hearing and submitted to the Commission on January 9, 2019.  The record in the case closed on January 9, 2019 when the second transcript was submitted to the Commission.

On February 5, 2019, Mr. Kitzmiller filed a Petition to Reopen the Record and Admission of Late-Filed Exhibits.  In his petition, Mr. Kitzmiller stated that, after he reviewed the transcript from the December 19, 2018 hearing, he noticed that certain evidence was missing.  Mr. Kitzmiller added, among other things, that he failed to provide these documents during the hearing, which he labeled Kitzmiller Exhibits E through G, “due to having to focus all his attention to keeping up with the fast pace of the hearing and trying to comply with the procedural constraints placed upon complainant in complainant’s first ever final hearing.”  Mr. Kitzmiller indicated that he has provided Lancaster with copies of Kitzmiller Exhibits E, F and G, cited to Commission regulations regarding reopening the record and requested that these exhibits be admitted in to the record.

Lancaster’s answer to Mr. Kitzmiller’s petition was due February 15, 2019.  Lancaster did not file an answer.

This order formally grants Mr. Kitzmiller’s petition, directs Mr. Kitzmiller to provide two copies of Kitzmiller E, Kitzmiller F and Kitzmiller G to the Commission’s Secretary’s Bureau for inclusion in the official record of this proceeding and re-closes the record.

Section 5.571 of the Commission’s regulations specifically governs reopening the record prior to a final decision.  This section states:

§ 5.571.  Reopening prior to a final decision.

(a) At any time after the record is closed but before a final decision is issued, a party may file a petition to reopen the proceeding for the purpose of taking additional evidence.

(b) A petition to reopen must set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing.

(c) Within 10 days following service of the petition, another party may file an answer thereto.

(d) The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.

(1)	The presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission.

(2) The Commission may reopen the record after the presiding officer has issued a decision or certified the record to the Commission.

52 Pa.Code § 5.571.

		In this case, Mr. Kitzmiller seeks to reopen the record and have admitted what has been marked as Kitzmiller Exhibit E, Kitzmiller Exhibit F and Kitzmiller Exhibit G.  Kitzmiller Exhibit E is a compilation of various documents consisting of:

· Municipal Connector’s Agreement dated 9/30/85, pages 3 and 4 (FDK 3.1)

· Dear Water Service Customer letter dated 6/6/14 (FDK 4.1)

· Notice of Proposed Rate Changes to Our Customers dated 6/6/14 (FDK 5.1)

· Pages 1-4 of Extension of Municipal Connector’s Agreements dated 12/4/08 (FDK 9.1)

· Information from Frequently Asked Questions (FAQs) information located on Lancaster City Water Department website relating to 2014 rate increase request (FDK 11)

· Example of Water Tariff shown on PA PUC website in the Rates and Tariffs section of Consumer Information, Water/Wastewater (FDK 12)

· Pages 1-3 of Extension of Municipal Connector’s Agreements dated 6/28/04 (FDK 13)

· Pages 1-4 of Municipal Connector’s Agreement dated 12/18/84 (FDK 14)

· Municipal Connector’s Agreement dated 12/18/84, Exhibit A (FDK 15)

· Manheim Township Right-To-Know response indicating the water customer service line pipe size for various locations in the Fox Chase community (FDK 16)

· City of Lancaster Water Utilities Exhibit D IX-5 “Response to Quality of Service Filing Requirements” with respect to its complete and current mapping of the entire distribution or collection system in connection with the 2014 rate request proceedings (FDK 17)

Kitzmiller Exhibit F is a two-page, single-spaced, typewritten document entitled “Water Case Addendum to Written Testimony” that provides information on water line connections required by provisions of the “12/18/84 and 9/30/85 Municipal Connector’s Agreements between City of Lancaster Water Department and Manheim Township/General Municipal Authority (FDK 18).”  Similarly, Kitzmiller Exhibit G is a three-page, single-spaced, typewritten document entitled “Footnote to Exhibit Exh FDK 18” that provides additional information regarding issues raised in the Municipal Connector’s Agreement, and related issues.

The Commission’s regulations are to be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa.Code § 1.2.  The presiding officer shall have all necessary authority to control the receipt of evidence, including ruling on the admissibility of evidence.  52 Pa.Code § 5.403.  

Mr. Kitzmiller’s petition will be granted and Kitzmiller Exhibit E, Kitzmiller Exhibit F and Kitzmiller Exhibit G will be admitted in to the record.  Some of the documents in these exhibits are expansions of documents previously admitted.  For example, Kitzmiller Exhibit D includes pages 1 and 2 of the Municipal Connector’s Agreement dated September 30, 1985; Kitzmiller Exhibit E contains pages 3 and 4 of that document.  Kitzmiller Exhibit D contains page 1 of the Extension of the Municipal Connector’s Agreements dated December 4, 2008; Kitzmiller Exhibit E contains three additional pages of that same agreement.  In these instances, having the additional pages helps to explain the original exhibit.  Similarly, Kitzmiller Exhibit D includes a Lancaster tariff page; Kitzmiller Exhibit E contains a sample of that tariff page from the Commission’s website.  The other documents are helpful to further explain Mr. Kitzmiller’s positions in support of the complaint.  Lancaster had the opportunity to respond to these exhibits by February 15, 2019 but did not do so.  Therefore, Lancaster is not harmed by the admission of these exhibits in to the record.

Finally, it is noted that Mr. Kitzmiller is a pro se complainant.  Therefore, his concern that he failed to move for the admission of these documents because he was having to focus his attention on the fast pace of the hearing and was trying to comply with the procedural constraints of the hearing are not unreasonable.  Although pro se complainants proceed pro se at their own risk, Mr. Kitzmiller’s request for the admission of these late-filed exhibits is not unreasonable.  Admitting these documents is consistent with the Commission’s regulations.

		As a result, Mr. Kitzmiller’s petition to reopen the record and admit late-filed exhibits Kitzmiller E through G will be granted and Mr. Kitzmiller will be directed to provide two copies of those exhibits to the Secretary’s Bureau for inclusion in the official record.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Petition to Re-open the Record and Admission of Late-Filed Exhibits filed by Frank D. Kitzmiller at docket number C-2014-2435567 and dated February 5, 2019 is hereby granted.

1. That Frank D. Kitzmiller is directed to provide two copies of Kitzmiller Exhibit E, Kitzmiller Exhibit F and Kitzmiller Exhibit G to the Commission’s Secretary’s Bureau for inclusion in the official record.

1. That the record of this proceeding is closed.


Date:	February 22, 2019			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge 
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