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On January 2, 2019, Craig Reinheimer (Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  

On January 17, 2019, PECO filed an Answer denying the material allegations of fact contained in the Complaint.  


By Hearing Notice dated January 24, 2019, a hearing was scheduled for March 4, 2019, at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on January 25, 2019.  The Prehearing Order directed the parties to comply with various procedural requirements, including the following directive regarding subpoenas at paragraph 9:

If you intend to subpoena witnesses for the hearing, you should review the procedures established in 52 Pa.Code § 5.421.
  You must submit your written application to the Administrative Law Judge sufficiently in advance of the hearing date so that the other parties will have the required ten (10) days’ notice to answer or object, and so that you will have enough time to receive the subpoena and serve it.  
The Prehearing Order also explained that the Complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.  



On February 6, 2019, I receive from the Complainant a request for subpoena.  The request consisted of a one-page cover letter and a two-page proposed subpoena.  



By Interim Order dated February 7, 2019, I denied the Complainant’s request for subpoena.  



On February 19, 2019,
 I received from the Complainant a second request for subpoenas.  The request was two-pages in length and stated, in pertinent part, the following:

I am requesting a subpoena be issued for the following individual to testify on behalf of the Complainant:

Mr. David Wolfe

This witness is prepared to testify that the Complainant discussed with them the information we received from the PECO Vegetation Management expert regarding dead trees not falling and that our house and property were safe.

A subpoena is also being requested for:

Mr. Hemaka Rajapakse

This witness witnessed the tree falling and the weather conditions at the time and is prepared to testify regarding it was the tree in question that fell across the power lines and which was the cause of the power outage on 2 March 2018.

Although there was an indication that the request was served on Shawane L. Lee, Esquire, counsel for PECO, there was nothing on either page of the application for subpoena to demonstrate that it was served on either David Wolfe or Hemaka Rajapakse, the individuals the Complainant seeks to subpoena.  


On February 22, 2019, PECO filed its Response of PECO Energy Company to Complainant, Craig Reinheimer’s Application for Subpoena for Witnesses (Response).  Regarding the Complainant’s request to subpoena David Wolfe, PECO provided the following objection:
PECO objects to the subpoena for Mr. Wolfe to appear and testify at the hearing.  If Mr. Wolfe is presented as a witness to prove the details of the conversation between Mr. Reinheimer and PECO’s Vegetation Management representative, PECO will object to any testimony from Mr. Wolfe as hearsay.  Mr. Wolfe (who lives at least one block away from Mr. Reinheimer and does not share the same set of trees) was not present during the conversation between Mr. Reinheimer and PECO’s Vegetation Management representative.  Mr. Wolfe, therefore, does not know the content of the conversation between Mr. Reinheimer and PECO’s Vegetation Management representative and his testimony cannot be taken as proof of what PECO’s Vegetation Management representative said.  Accordingly, PECO objects to Mr. Wolfe testifying as a witness to prove what PECO’s Vegetation Management representative said.

Response at paragraph 5.  Regarding the Complainant’s request to subpoena Hemaka Rajapakse, PECO provided the following response:

The Complainant subpoenas his neighbor, Mr. Hemaka Rajapakse to testify to the “weather conditions at the time” and “testify regarding it was the tree in question that fell across the power lines which was the cause of the power outage on 2 March 2018.”  While PECO does not object to the subpoena for Mr. Reinheimer’s neighbor, Mr. Hemaka Rajapakse, PECO states that Mr. Rajapakse’s testimony will be cumulative.  PECO stipulates that the tree in question fell across the power line and caused the power outage.  PECO will also stipulate that the weather conditions giving rise to the power outage at issue was the Nor’easter Winter Storm Riley (March 2, 2018).  Accordingly, any testimony from Mr. Rajapakse will be cumulative as PECO will stipulate to the information set forth in the subpoena that Mr. Reinheimer seeks to elicit from Mr. Rajapaske.  
Response at Paragraph 6.



For the reasons set forth below, the Complainant’s second request for subpoenas is denied.  

DISCUSSION

The Commission’s regulations at 52 Pa.Code § 5.421 regarding applications for subpoenas provides in pertinent part:

 (b)  Form. The written application: 

   (1)  Must specify as nearly as possible the general relevance, materiality and scope of the testimony or documentary evidence sought, including, as to documentary evidence, specification as nearly as possible of the documents desired. 

   (2)  Must list the facts to be proved by the documents in sufficient detail to indicate the necessity of the documents. 

   (3)  Must contain a notice that a response or objection to the application shall be filed with the Commission and presiding officer within 10 days of service of the application. 

   (4)  Must include a certificate of service. 

   (5)  May attach the proposed subpoena to the application.  
Additionally, Section 5.421(c) provides, in pertinent part, that “[a]n application for a subpoena shall be filed with the Commission and copies served by the petitioner upon . . . [t]he party, person or individual to be subpoenaed.”  52 Pa.Code § 5.421(c)(1).


The Complainant’s February 9, 2019 written application for subpoena did not contain a notice that a response or objection to the application shall be filed with the Commission and presiding officer within 10 days of service of the application as required by 52 Pa.Code § 5.421(b)(3).  Moreover, the Complainant’s written application for subpoena did not contain a certificate of service, nor did it include any indication that the application was filed with the Commission, or that copies of the application were served upon either David Wolfe or Hemaka Rajapakse, the individuals to be subpoenaed, as required by 52 Pa.Code §§ 5.421(b)(4) & (c)(1).  These deficiencies are not mere procedural defects that can be waived pursuant to 52 Pa. Code § 1.2(a),
 but instead affect the substantive rights of individuals who have the right to object to the application process, namely David Wolfe and Hemaka Rajapakse, the individuals the Complainant seeks to subpoena.  As the Complainant’s request does not meet the application requirements for a subpoena established in the Commission’s regulations at 52 Pa.Code § 5.421, his request must be denied.


I would note that a subpoena is only necessary to compel the presence of a witness who would not otherwise appear at a hearing.  It is not necessary to compel the attendance of someone who would willingly attend a hearing.  Consequently, although his request for subpoenas is denied, the Complainant still has the option of asking David Wolfe and Hemaka Rajapakse to appear and offer testimony at the March 4, 2019 hearing on his Complaint.

ORDER



THEREFORE,

IT IS ORDERED:

1. That the Complainant’s Application for Subpoenas to compel the attendance of David Wolfe and Hemaka Rajapakse at the March 4, 2019 hearing is denied.
Date:
February 26, 2019





/s/










Christopher P. Pell







Deputy Chief Administrative Law Judge
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� 	The Commission’s regulations may be viewed at � HYPERLINK "http://www.pacode.com" �www.pacode.com�. 


� 	Although the Complainant’s subpoena request was dated February 9, 2019, I did not receive the request until February 19, 2019.


� 	52 Pa. Code § 1.2(a) provides that “[t]his subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.”
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