BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Zackery L. George					:
							:
	v.						:		C‑2018-3006495
							:
Pennsylvania Electric Company			:



FIRST INTERIM ORDER

Grant Petition to Intervene, 
Deny Preliminary Objections as Moot
And 
Convert Telephone Hearing into 
In-Person Prehearing Conference 


On December 10, 2018, Zackery L. George (Mr. George or Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Electric Company (Penelec or Respondent) alleging he requested electric service from Penelec on the basis of the Retail Electric Supplier Unincorporated Area Certified Territory Act (Territory Act)[footnoteRef:1] at his as-yet unconstructed residence located in Blair County, Pennsylvania, but Penelec refuses to provide service until REA Energy Cooperative, Inc. (REA), agrees.      [1:  	See 15 Pa.C.S.A. § 7351, et seq.] 


On January 2, 2019, Penelec filed an Answer and New Matter in addition to filing Preliminary Objections against the formal complaint.  In the Answer and New Matter, Penelec acknowledged Complainant sought new residential electric service from Penelec for a structure which has not been built yet in Blair County, and Penelec denied that request.  Penelec averred the issues was which utility is authorized to provide new residential service at the proposed service address.  Penelec contends that pursuant to the provisions of the Territory Act, the retail electric supplier that has existing distribution lines in closer proximity to the requesting customer has the exclusive right to provide service.  Penelec avers that the distance from the proposed location for Complainant’s structure is closer to REA’s existing distribution line than it is to Penelec’s existing distribution line.  Penelec contends it advised Complainant that if the proposed structure was moved a short distance to the south, the structure would be located within Penelec’s franchised service territory.  Penelec requested the Commission dismiss the formal complaint with prejudice.

In the Preliminary Objections, Penelec acknowledged Complainant requested service for a new structure yet to be built in Blair County, Pennsylvania.  Penelec alleged the proposed service location is not within any utility’s certified territory and which utility is authorized to provide electric service is governed under the Territory Act.  Penelec contended it determined from business records that REA’s existing distribution line as of July 30, 1975 is closer in proximity to the proposed service address than was Penelec’s existing distribution line as of July 30, 1975, and without permission from REA, Penelec is prohibited from providing the requested new service.  Lastly, Penelec averred the formal complaint failed to join a necessary party, namely, REA because REA is a necessary and indispensable party with respect to Complainant’s claims.  

On January 8, 2019, Complainant filed an Amended Formal Complaint to include REA Energy Cooperative, and asked that all future contact be directed to an attorney on Complainant’s behalf.  On January 9, 2019, the Commission’s Secretary’s Bureau returned the Amended Formal Complaint, which was renamed as the Answer to New Matter, to Complainant because the form filed by Complainant on January 8, 2019 lacked an original signature.  On January 16, 2019, Complainant returned the Answer to New Matter with an original signature.

On January 22, 2019, the Secretary’s Bureau issued a letter to Complainant and informed Complainant that the formal complaint could not be processed against the REA Energy Cooperative, Inc. because the Commission has no jurisdiction over rural electric cooperatives in Pennsylvania.

On February 4, 2019, Complainant filed a Petition for reconsideration from actions of the staff, in which Complainant objected to the statement in the January 22, 2019 secretarial letter that the Commission lacks jurisdiction over rural electric cooperatives.  Complainant averred 15 Pa.C.S.A. § 7334 provides that electric cooperative corporations are exempt from the jurisdiction and control of the Commission except as provided in Subchapter C to Chapter 73 of Title 15.  Complainant asserted the entirety of the formal complaint related to Subchapter C and REA Energy Cooperative should be required to respond to the formal complaint.  

On February 12, 2019, Respondent filed a letter with the Commission asserting it would not file an Answer to the Amended Complaint filed on January 7, 2019 because there were no new allegations contained therein.  

On February 15, 2019, REA Energy Cooperative, Inc. filed a Petition to Intervene.  REA asserted it is an electric cooperative corporation providing electric distribution service under the Electric Cooperative Law (15 Pa.C.S.A. § 7301, et seq.) and, which it denies it is a public utility, it asserted the Petition was filed consistent with 52 Pa.Code § 5.71, et seq.  REA requests the Commission permit it to intervene in this proceeding because Complainant’s request is to have Penelec provide electric service within the territory of REA and in a location where Penelec is without authority to provide the new service.  REA also requests the formal complaint be dismissed without hearing because the Commission is without authority to direct Penelec to provide the electric service.  

		On February 22, 2019, the Office of Administrative Law Judge issued a Call-In Telephone Hearing Notice, which scheduled a telephonic hearing to be conducted on Tuesday, April 9, 2019 before Administrative Law Judge Katrina L. Dunderdale.  




DISCUSSION

Petition to Intervene of REA

On February 15, 2019, REA filed its Petition to Intervene and asked the Commission to permit REA to intervene.  REA contends Complainant’s request is to have Penelec provide electric service within REA’s territory and in a location where Penelec is without authority to provide the new service.  REA requests the formal complaint be dismissed without hearing because the Commission lacks the authority to direct Penelec to provide the electric service.  

Disposition of REA’s Petition to Intervene

The Commission’s Rules of Practice and Procedure permit petitions to intervene.[footnoteRef:2]  Allowance of intervention is a matter within the discretion of the Commission[footnoteRef:3] and what entities are eligible to intervene in a proceeding are governed by 52 Pa.Code § 5.72, which states as follows: [2:  	See provisions at 52 Pa.Code §§ 5.71-5.76.  
]  [3:  	City of Pittsburgh v. Pa. Pub. Util. Comm’n, 33 A.2d 641(Pa. Super. 1943); N.A.A.C.P., Inc. v. Pa. Pub. Util. Comm’n, 290 A.2d 704 (Pa. Cmwlth. 1972).] 

[bookmark: 5.72.] 
		§ 5.72. Eligibility to intervene. 		
			(a)  Persons. A petition to intervene may be filed by a person 					claiming a right to intervene or an interest of such nature that 					intervention is necessary or appropriate to the administration of the 				statute under which the proceeding is brought. The right or interest 					may be one of the following: 
   				(1)  A right conferred by statute of the United States or of 						the Commonwealth. 
   				(2)  An interest which may be directly affected and which is 					not adequately represented by existing participants, and as 						to which the petitioner may be bound by the action of the 						Commission in the proceeding. 
   				(3)  Another interest of such nature that participation of the 						petitioner may be in the public interest. 
 			(b)  Commonwealth. The Commonwealth or an officer or agency 					thereof may intervene as of right in a proceeding subject to 						paragraphs (1) – (3). 
 			(c)  Supersession. Subsections (a) and (b) are identical to 1 Pa. 					Code § 35.28 (relating to eligibility to intervene).

 REA’s eligibility to intervene in this proceeding is governed by 52 Pa.Code § 5.72(a)(2) since there is a Commonwealth statute which confers on REA a right to intervene.  Specifically, Subchapter C, located at 15 Pa.C.S.A. § 7351 to § 7359, provides that the Commission has jurisdiction in the “establishment of boundaries of certified territory between retail electric suppliers where one supplier is an electric cooperative corporation and the other supplier is subject to the jurisdiction of the [Commission] for rates, terms and conditions for electric service.”[footnoteRef:4]  The intervenor’s interests must be of such a nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  Under the provisions of 15 Pa.C.S.A. § 7351, REA’s presence in this proceeding as a party is necessary and an appropriate administration of the statutory provision cannot be accomplished without REA’s involvement as a party.   [4:  	See 15 Pa.C.S.A. § 7351(a) General Rule.
] 


However, REA contends in its Petition to Intervene – which filing is not an affirmative filing – that the formal complaint should be dismissed as outside the Commission’s jurisdiction.  That request contained within the Petition to Intervene will be denied.  The Commission has the discretion to “dismiss any complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.”[footnoteRef:5]  A hearing is necessary only to resolve disputed questions of fact and, when the question presented is solely one of law, the Commission need not hold a hearing.[footnoteRef:6]  The public interest does not require a hearing in a case which would be a fruitless exercise and, therefore, not necessary or in the public interest.[footnoteRef:7] [5:  	66 Pa.C.S.A. § 703(b).  See also 52 Pa.Code § 5.21(d).  
]  [6:  	Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989).  Also Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).
]  [7:  	Musisko v. Pennsylvania American Water Company, Docket No. C-2008-2061663 (Final Order entered May 13, 2009).
] 


This case clearly involves a disputed question of fact and law:  whether the proposed structure lies within the territory of REA or Penelec when determining which entity is entitled to be the electric distribution supplier for the proposed service address.  That question of fact and law lies squarely within the jurisdiction of the Commission and a hearing is needed to resolve the disputed question of fact concerning the respective territories of Penelec and REA as those territories relate to Complainant’s proposed structure.

Accordingly, the Petition to Intervene will be granted in the Ordering Paragraphs below but the request to dismiss the formal complaint is denied.

Preliminary Objections of Penelec

On January 2, 2019, Penelec filed Preliminary Objections against the formal complaint.  Penelec requested that the formal complaint be denied in its entirety for nonjoinder of a necessary party, because the formal complaint failed to join a necessary party, namely, REA.  Penelec asserts REA is a necessary and indispensable party with respect to Complainant’s claims that his proposed structure is within Penelec’s territory.  Penelec asked the Commission to strike the formal complaint in its entirety because the Commission cannot appropriately adjudicate the formal complaint without REA present as a party.  

In his Petition for reconsideration from actions of the staff on February 4, 2019, Complainant agrees REA should be required to respond to the formal complaint although disagrees the location of the proposed structure is within REA’s territory.  

[bookmark: _GoBack]
Disposition of Penelec’s Preliminary Objections 

		Preliminary objections, under the Commission’s regulations, are available to parties and allow for objections to be filed in response to any pleading except a motion or prior preliminary objections.  A party filing preliminary objections must include a notice to plead, must state specifically the legal and factual grounds relied upon and limit the objections, inter alia, to the nonjoinder of a necessary party.  52 Pa.Code § 5.101(a)(5).

		The party against whom preliminary objections are filed (in this proceeding, Complainant) may file an answer to the preliminary objections but the answer must be filed within ten days of the date when the preliminary objections are served.  52 Pa.Code § 5.101(f)(1).  Then the presiding officer will decide the preliminary objections within thirty days of the date the preliminary objection is assigned to the presiding officer.  52 Pa.Code § 5.101(g).

The moving party (in this proceeding, Penelec) may not rely on its own factual assertions, but must accept, for the purposes of disposition of the preliminary objections, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.[footnoteRef:8]  Therefore, in ruling on preliminary objections, the Commission must assume, for decisional purposes only, that the factual allegations of the complaint are true.[footnoteRef:9]  The preliminary objections may be granted only if the moving party prevails as a matter of law.[footnoteRef:10]  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.[footnoteRef:11]     [8:  	County of Allegheny v. Cmwlth. of Pa., 490 A.2d 402 (Pa. 1985).  
]  [9:  	Id.  
]  [10:  	Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).  
]  [11:  	Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).
] 


This case – on its face and when taken in the light most favorable to Complainant – involves a disputed question of fact and law:  whether the proposed structure lies within the territory of REA or Penelec when determining which entity is entitled to be the electric distribution supplier for the proposed service address.  Penelec is correct that REA should be a party to this proceeding.  However, given the disposition of the Petition to Intervene filed by REA in this proceeding (as discussed above), the issue of whether there is a nonjoinder of an essential party has been resolved and now moot.

The preliminary objections will be denied in that the formal complaint alleges a factual dispute and all necessary entities and individuals are parties in this proceeding.  The basis for the preliminary objections is now moot.  Complainant will be permitted to proceed with his complaint on this allegation:  (1) whether the proposed structure lies within the territory of REA or Penelec when determining which entity is entitled to be the electric distribution supplier for the proposed service address pursuant to 15 Pa.C.S.A. § 7351, et seq.  

Change Telephonic Hearing into In-Person Prehearing Conference

Pursuant to 52 Pa.Code § 5.222, a presiding officer may conduct a prehearing conference and order the parties to appear if a prehearing conference would expedite the orderly conduct and disposition of the proceeding and serve the ends of justice and the public interest.    Complainant alleges his proposed structure lies within Penelec’s territory but Penelec and REA insist the proposed structure lies within REA’s territory.  

The issue in this proceeding concerns a disputed question of fact and law.  Specifically, the Commission is asked whether the proposed structure lies within the territory of REA or Penelec.  The answer to that question of fact and law will determine which entity is entitled to be the electric distribution supplier for the proposed service address.  

This issue is a complicated issue that is not frequently in contention.  The most expeditious manner to conduct this proceeding requires a prehearing conference at which the parties can establish a litigation schedule, refine the factual dispute and engage in negotiations to settle, in whole or in part, this dispute.  

The purpose of the prehearing conference is to afford the parties the opportunity to establish a litigation schedule and engage in settlement negotiations.  Both Penelec and REA must come to the prehearing conference with at least one employee who is familiar with the service territory boundaries, the current locations of distribution facilities located within five (5) aeronautical miles of the proposed service address (based on the coordinates provided by Complainant in the formal complaint), and the mapping protocols.  Complainant shall come to the prehearing conference prepared to show on a current map the exact location where he proposes to situate the structure.  

Accordingly, the Call-In Telephone Initial Hearing scheduled to begin at 10:00 a.m. on Tuesday, April 9, 2019 will be converted into an In-Person Prehearing Conference that will begin at the same time on the same date.  The presiding officer will convene the prehearing conference in the Commission’s hearing room in Pittsburgh, Pennsylvania.    

ORDER


THEREFORE,

IT IS ORDERED:

1. 	That the Petition to Intervene filed by REA Energy Cooperative, Inc. in the above-captioned case is granted and REA Energy Cooperative, Inc. is admitted as an intervenor in the above-captioned case.  

2. 	That the Preliminary Objections filed by Pennsylvania Electric Company in the complaint of Zackery L. George against Pennsylvania Electric Company at Docket No. C‑2018-3006495 are denied as moot.


3. 	That the Call-In Telephone Initial Hearing scheduled to begin at 10:00 a.m. on Tuesday, April 9, 2019 will be converted into an In-Person Prehearing Conference that will begin at the same time on the same date.  The presiding officer will convene the prehearing conference in the Commission’s hearing room in Pittsburgh, Pennsylvania.

4. 	That each party is to file a prehearing memorandum with the Secretary’s Bureau on or before 4:00 p.m. on Friday, April 5, 2019 and serve a copy of the same upon the presiding officer and all other parties by first class mail, date stamped by April 5, 2019.

5. 	That Pennsylvania Electric Company and REA Energy Cooperative, Inc. shall bring to the prehearing conference at least one employee who is familiar with the service territory boundaries, the current locations of distribution facilities located within five (5) aeronautical miles of the proposed service address (based on the coordinates provided by Complainant in the formal complaint), and the mapping protocols.
  


Date:  February 27, 2019																	Katrina L. Dunderdale
							Administrative Law Judge
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