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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions and a Request for Clarification of Red Lion Municipal Authority (Red Lion) filed on July 6, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Joel H. Cheskis, issued on June 7, 2018.[footnoteRef:1]  Replies to the Exceptions and the Request for Clarification were filed by The York Water Company (York Water or the Company) on July 16, 2018.  For the reasons below, we shall deny the Exceptions of Red Lion, grant Red Lion’s Request for Clarification, and modify the Initial Decision. [1: 	Exceptions were due on June 27, 2018; however, at the request of Red Lion, the due date for filing Exceptions was extended to July 6, 2018, and, accordingly, the due date for filing Replies to Exceptions was extended to July 16, 2018.] 


[bookmark: _Toc385423060]History of the Proceeding

On June 16, 2017, York Water filed an Application requesting that a proposed Emergency Interconnect Agreement (Interconnect Agreement) by and between York Water and the Dallastown-Yoe Water Authority (DYWA) be certified by the Commission consistent with Section 507 of the Public Utility Code (Code), 66 Pa. Code § 507, at Docket No. U-2017-2610587 (Application).  

On July 24, 2017, Red Lion filed a Formal Complaint (Complaint) at C‑2017-2616962, alleging, inter alia, that York Water violated Section 4.3 of its Commission-approved tariff (York Water’s Tariff Rule 4.3)[footnoteRef:2] and that the Interconnect Agreement is, in fact, an ordinary water purchase agreement.[footnoteRef:3] [2:  	York Water’s Tariff Rule 4.3 can be found at York Water’s Tariff Supplement 20 to Water-Pa. P.U.C. No. 14, First Revised Page No. 21, effective September 5, 1996.  Tariff Rule 4.3 states that:
When a York County municipality or authority has exhausted all alternatives to obtaining an adequate high-quality source of supply, they may apply to the Company for the purchase of water.  Upon the execution of an agreement satisfactory to the Company, the Company will supply water to the municipality or authority for resale within the service boundaries of the municipality or authority.  The Company will bill the municipality or authority at the Company's single-point meter rate where monthly the number of customers of the municipality or authority times 1200 gallons will be billed at the first block rate and any remainder consumption will be billed at the regular block rate or rates.]  [3: 	The Complaint was filed by Red Lion on July 17, 2017, but was perfected by way of an original signature on July 24, 2017.] 


On August 14, 2017, the Office of Administrative Law Judge issued a Call-In Telephone Pre-Hearing Conference Notice establishing an Initial Call-In Telephonic Prehearing Conference for both matters for September 13, 2017.  ALJ Cheskis was assigned as the Presiding Officer.

On August 15, 2017, Red Lion filed a Petition to Intervene in the Application.

On August 18, 2017, Red Lion filed an Amended Complaint.  In the Amended Complaint, in addition to its allegation that the Interconnect Agreement violates York Water’s Tariff Rule 4.3, Red Lion also averred the Interconnect Agreement is an “ordinary bulk water purchase agreement” that allows DYWA to purchase up to 250,000 gallons of water per day.  Red Lion further argued the Interconnect Agreement violates Section 1501 of the Code, 66 Pa C.S. § 1501, stating that the introduction of York Water’s chloramine treated water into the DYWA water supply will, among other things, negatively affect the water chemistry and the stability of the water system of DYWA.  Red Lion further stated in the Amended Complaint that the Interconnect Agreement is silent regarding how a joint supervisory control and data acquisition (SCADA) system will be established to assure safe and consistent water supply and pressure of the three systems.

On August 23, 2017, a Prehearing Conference Order was issued and pursuant to the Order, York Water, DYWA, and Red Lion each filed a Prehearing Memorandum.

On September 7, 2017, York Water filed an Answer, a New Matter, as well as Preliminary Objections, in response to the Amended Complaint.  In its Answer, York Water admitted or denied various averments in the Amended Complaint.  Specifically, York Water denied that the Interconnect Agreement violates York Water’s Tariff Rule 4.3.  York Water also averred that the proposed agreement is an Interconnect Agreement and not a bulk water purchase agreement as alleged by Red Lion.  York Water also argued, among other things, that the Commission has no jurisdiction to interpret or enforce the Water Sales Agreement entered into by and between DYWA and Red Lion on May 8, 2013 (Water Sales Agreement).  In its New Matter, which was accompanied by a Notice to Plead, York Water incorporated by reference, the various averments it made in its Answer to the Amended Complaint.

In its Preliminary Objections York Water argued that several issues raised by Red Lion in the Amended Complaint should be dismissed.  First, York Water argued that the Commission lacks jurisdiction to interpret or enforce the Water Sales Agreement.  Secondly, York Water argued the Commission has no jurisdiction over Red Lion’s issues with the quality of DYWA’s water supply.  York Water argued that Red Lion’s arguments about the Company’s water quality and use of chloramines to treat its water are beyond the scope of the Commission’s jurisdiction.  Thirdly, York Water argued that Red Lion lacks standing to bring claims of unreasonable service on behalf of DYWA or DYWA’s customers.  As a result, York Water requested that the various claims raised in the Amended Complaint that are the subject of the Preliminary Objections be dismissed in their entirety.

On September 13, 2017, ALJ Cheskis held a Prehearing Conference in which Counsel for York Water, DYWA and Red Lion participated.  Various matters were discussed, and the Parties agreed upon a procedural schedule.

On September 14, 2017, a scheduling order was issued memorializing the issues agreed to in the Prehearing Conference.

On September 18, 2017, Red Lion filed an Answer to York Water’s Preliminary Objections.  In its Answer, Red Lion argued that the Amended Complaint does not request that the Commission interpret, enforce or adjudicate any claims arising from the Water Sales Agreement.  Red Lion asserted that the Interconnect Agreement is a “disguised bulk water agreement” that violates York Water’s Tariff Rule 4.3, and that York Water “opened the door to the Commission’s review” of the Water Sales Agreement when it submitted that agreement with the Application seeking approval of the Interconnect Agreement.  In addition, Red Lion argued, among other things, that the Commission has concurrent jurisdiction with the Pennsylvania Department of Environmental Protection (DEP) and may consider water supply issues when determining whether a contract is in the public interest.

On October 11, 2017, ALJ Cheskis issued an Order that denied York Water’s Preliminary Objections and permitted Red Lion’s Amended Complaint to proceed to a hearing.

An evidentiary hearing was convened as scheduled on January 23, 2018, for the purpose of admitting the Parties’ written testimonies into the record.  During the hearing, four witnesses (three witnesses on behalf of York Water and one witness on behalf of Red Lion) were presented and subjected to cross-examination.  The Parties’ pre‑served Direct and Rebuttal Testimony were admitted into the record.  The record contains a 117-page transcript.

On February 28, 2018, York Water and Red Lion filed Main Briefs.  On March 21, 2018, York Water and Red Lion filed Reply Briefs.  The record closed on March 21, 2018, after the Reply Briefs were filed.

By Recommended Decision issued June 7, 2018, ALJ Cheskis (1) dismissed the Amended Complaint, with prejudice, because Red Lion failed to carry its burden to demonstrate that the agreement should be rejected, and (2) approved the Interconnect Agreement because he found that it is reasonable, consistent with all applicable laws, and in the public interest.

As previously noted, Exceptions and a Request for Clarification were filed by Red Lion on July 6, 2018.  On July 16, 2018, York Water filed Replies to the Exceptions and the Request for Clarification.

Background

York Water is a public utility engaged in the business of supplying water and wastewater services to approximately 66,100 customers in York and Adams Counties, Pennsylvania.  York Water also provides wastewater service to approximately 642 customers in portions of York County.  York Water’s principal office is located at 130 East Market Street, P.O. Box 15089, York, Pennsylvania.

DYWA is a municipal authority organized and existing under the laws of the Commonwealth of Pennsylvania and specifically organized under the Municipalities Act of 1945, as amended, having its principal office at 175 East Broad Street, Dallastown, Pennsylvania.  DYWA was a joint creation of the Boroughs of Dallastown and Yoe to oversee and manage the Boroughs’ water services.  DYWA provides water service to approximately 4,300 households and customers in Dallastown and Yoe Boroughs and York Township, York County.

Red Lion is a municipal authority organized and existing under the Municipalities Act of 1945, as amended, having its principal office at 11 East Broadway, P.O. Box 190, Red Lion, Pennsylvania.  Red Lion was established in 1959 for the sole purpose of purchasing substantially all the assets of Red Lion Water Company and to provide water services to the Borough of Red Lion and other adjacent municipalities, including the Boroughs of Dallastown and Yoe.  

Pursuant to the Interconnect Agreement executed on May 10, 2017, DYWA required an additional supply of water to be used for resale to customers, and York Water has agreed to provide such delivery and sale of water in line with the terms and conditions of the agreement.  Interconnect Agreement at 1.  Per the agreement, York Water has agreed to build a not less than a twelve-inch water main extension approximately 600 feet long from York Water’s existing distribution system to a proposed interconnection location within its certificated territory.  DYWA will construct, at its sole expense, a not less than 6-inch water main extension to the proposed interconnection location.  In addition to the water main extension, York Water will construct a booster station with chemical feed systems, data controls, and back-up power supply to DYWA.  Interconnect Agreement at 3; York Water St. 1 at 5.  The estimated cost for the main extension is $306,049, while the booster station is estimated at $420,000.  The total cost of the project is $726,049.  York Water St. 1 at 8; York Exh. JTH-4 and 5.

The Interconnect Agreement also stipulates that York Water will provide water supply only to the extent called upon by DYWA.  In other words, DYWA is not required to draw a minimum amount of water under the agreement; but if called upon, the agreement provides that under the terms of the Interconnect Agreement, York Water could supply DYWA a maximum of 250,000 gallons of water per day at a flow rate not to exceed 200 gallons per minute.  Interconnect Agreement at 3; York Water St. 1 at 5.  Because DYWA is not making any upfront contributions toward the cost of the project, in order to compensate York Water for the cost of the project and the associated expenses, DYWA has agreed to make monthly minimum payments to York Water.  Under this part of the agreement, York Water will bill DYWA for a minimum purchase of not less than three million gallons of water per month but no more than 250,000 gallons per day, whether or not DYWA uses the Interconnect Agreement in a given month.  Tr. at 38, 59.  Under its currently effective tariff rates and based on a minimum of three million gallons of water per month, York Water estimates that DYWA would pay York Water approximately $20,731 per month, or approximately $248,772 annually.  York Water estimates it will incur annual expenses of $69,596, exclusive of a return on investment, from the Interconnect Agreement.  York Water believes the estimated annual revenue will ensure that the Company will recover sufficient revenue to cover the additional costs and expenses of extending and maintaining the emergency interconnect and related facilities. Tr. at 59; York Water St. 1 at 7; York Water St. 1-R at 5; York Water St. 1 at 7; York Water Exh. JTH-2; York Water Exh. JTH-3.

Red Lion, on the other hand, is opposed to the Commission’s approval of the Interconnect Agreement because it believes that it: (1) violates York Water’s Tariff Rule 4.3; (2) raises unresolved concerns regarding blending two differently treated water supplies (Red Lion adds fluoride but York does not; York uses chloramines to disinfect its water supply but Red Lion uses free chlorine, York St. 1 at 11; York St. 3 at 8; Red Lion St. 1 at 12.); and (3) is an ordinary bulk water sales agreement rather than a true emergency interconnect agreement.  Red Lion M.B. at 6-9.  According to Red Lion, it has been the exclusive supplier of water for DYWA since 1959, and that the most recent Water Sales Agreement between DYWA and Red Lion was entered into on May 8, 2013, for a term of ten years.

III.	Discussion of the Interconnect Agreement

A.	Terms of the Interconnect Agreement

		As earlier indicated, as part of the Interconnect Agreement, York Water and DYWA have agreed, among other things, on the following terms:

2. 	FACILITIES

a.  	York Water will design, construct, operate and maintain at its sole expense a not less than twelve (12”) inch diameter water main extension from the end of its existing water main to a single point interconnection . . . in order to provide a service connection with the Authority’s water distribution system.  In addition, York Water shall design, construct, operate and maintain at its sole expense the necessary booster station, pumps, controls and chemical feed equipment deemed necessary in York Water’s opinion to provide the water supply outlined in Paragraph 3 herein.  York Water shall also furnish, at its sole cost and expense, the meter pit, meter, and backflow prevention device(s), and all necessary valves and equipment associated with the said interconnect, which property shall remain the property of York Water.  In the event that disinfection, treatment, or fluoridation facilities are required in accordance with applicable regulations at the point of interconnection, York Water will install and operate said facilities in accordance with applicable regulations at its sole cost and expense.

b.  	The Authority will design, construct, operate and maintain at its sole expense a not less than six (6”) inch diameter water main extension from the above-described connection at York Water’s presently certificated boundary line to its distribution system . . . .

Interconnect Agreement ¶ 2 at 3.  

3. 	WATER SUPPLY

a.  	York Water agrees to furnish water service to the Authority in quantities up to a maximum of 250,000 gallons per day at a flow rate not to exceed 200 gallons per minute.  The water service shall be provided in accordance with the rules and regulations of York Water, which from time to time may be amended.  York Water shall not adopt or implement any rules or regulations which discriminate against the Authority.  Authority will be bound by and abide by all usual and customary York Water rules and regulations except to the extent this Agreement specifically provides otherwise.

b.  	York Water agrees to provide potable water meeting federal and state drinking water regulations.

Interconnect Agreement ¶ 3 at 4.  

4. 	PAYMENT FOR WATER PURCHASED

a.  	The Authority agrees to pay for all water purchased under this Agreement at the regular repumped metered rates of York Water as computed for single point meter service to municipalities and authorities or as such rates are now or hereafter from time to time lawfully established.  The Authority shall, during each monthly billing period, purchase a minimum quantity of water equal to or not less than three million (3,000,000) gallons per month, but nor more than two hundred fifty thousand (250,000) gallons in any one twenty-four (24) hour period (“Minimum Consumption”).  It is understood that whether or not the Authority uses the aforementioned and described minimum, the Authority will be involved and be required to pay as though the water was used.

* * *

b.  	In the event of water supply contamination traceable to York Water, whether or not due to its fault, York Water will not charge for any water used during flushing of the Authority’s pipelines


Interconnect Agreement ¶ 4 at 5-6.  

		The Interconnect Agreement also contains other terms including conservation practices, liability limitations, curtailments and restrictions, York Water’s obligations, sale of bulk water to other municipalities, representations and warranties of York Water, representations and warranties of Authority, right of first refusal, assignment, successors, and assigns, etc.  Interconnect Agreement ¶ ¶ 5-18 at 7-14.

B.	Legal Standards

Section 332(a) of the Code provides that the party seeking relief from the Commission has the burden of proof. 66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party. Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, York Water and DYWA indicated that they have entered into an Interconnect Agreement and requested that the Commission certify the agreement before it can become effective because the agreement is between a public utility and a municipality.  York Water and DYWA, therefore, have the burden of proof in this proceeding with respect to the approval of the Interconnect Agreement.

In addition, Red Lion has filed a Complaint with various averrments, including the allegation that York Water is acting in violation of its Tariff.  Red Lion, therefore, has the burden of proof to show that its averments, if proven true, constitute a violation of the Code, a Commission Order or Regulation, or a Commission-approved Tariff.  

If a prima facie case is established, the burden of going forward with the evidence shifts to the other party.  If the other party does not rebut that evidence, the original party will prevail.  If the other party rebuts the evidence presented by the original party, the burden of going forward with the evidence shifts back to the original party, who must rebut the other party’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on the original party.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001); see also, Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982).

Section 507 of the Code requires Commission approval of contracts between a public utility and municipal corporations and provides: 

§ 507. Contracts between public utilities and municipalities. 
Except for a contract between a public utility and a municipal corporation to furnish service at the regularly filed and published tariff rates, no contract or agreement between any public utility and any municipal corporation shall be valid unless filed with the commission at least 30 days prior to its effective date. Upon notice to the municipal authorities, and the public utility concerned, the commission may, prior to the effective date of such contract or agreement, institute proceedings to determine the reasonableness, legality or any other matter affecting the validity thereof. Upon the institution of such proceedings, such contract or agreement shall not be effective until the commission grants its approval thereof.


66 Pa. C.S. § 507.  In addition, Section 508 of the Code empowers the Commission to revise, reform or vary public utility contracts in certain circumstances.  66 Pa. C.S. § 508.

Finally, the decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk).

C.	Positions of the Parties

Red Lion opposed approval of the Interconnect Agreement because: (1) DYWA did not pursue, let alone exhaust, all measures to obtain an adequate and safe supply of drinking water before contacting York Water, as required by York Water’s Tariff Rule 4.3; (2) York Water and DYWA did not resolve the issue of blending two differently treated water supplies; and (3) the “take or pay” nature of the agreement violates the Sales Agreement between Red Lion and DYWA because it is actually a bulk water sales agreement, rather than an emergency interconnect agreement.  M.B. at 3, 4-5, 6-10.

York Water, on the other hand, contended the Interconnect Agreement is reasonable, in the public interest, and should be approved.  York Water M.B. at 3, 8.  According to York Water, the agreement would provide substantial benefit to DYWA as it would provide an alternative source of water supply if called upon by DYWA.  York Water argued that the Interconnect Agreement also includes a minimum purchase requirement that meets DYWA’s goals and prevents a negative impact on York Water’s customers since DYWA could not provide an upfront contribution toward the construction of York Water’s facilities needed for the emergency interconnect.  The minimum purchase requirement, according to York Water, would provide sufficient revenue to cover the capital costs and expenses of the project.  Id. at 8-9.

Additionally, York Water averred that its available water supply, existing facilities, and proposed facilities are more than sufficient to meet the requirements under the Interconnect Agreement and that there will be no negative impact on Red Lion’s system or operations because the Interconnect Agreement will be in the lower pressure zones of DYWA’s distribution system, whereas Red Lion’s interconnects are in the upper pressure zone of DYWA’s distribution system.  Id. at 9.  Furthermore, York Water submitted that Red Lion’s concern with the mixing of differently treated water is a matter that will be addressed by DEP and that no issues will occur if the appropriate ratio of ammonia to chlorine is maintained in the water supply.  Regarding Red Lion’s argument that the Interconnect Agreement violates the Water Sales Agreement, York Water argued that this argument should be rejected because the Commission does not have the authority to interpret the terms of an agreement between two municipal water authorities that are not under the Commission’s jurisdiction.  Id. at 9-10, 11-36.

D.	ALJs’ Recommendation

		ALJ Cheskis made ninety-eight Findings of Fact and reached ten Conclusions of Law.  I.D. at 6-17, 32-34.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In his Initial Decision, the ALJ approved the Interconnect Agreement because he found there is substantial evidence in the record to demonstrate that the agreement is reasonable and in the public interest.  I.D. at 26.  Citing to Section 507 of the Code, the ALJ approved the agreement for various reasons discussed below.

First, the ALJ noted that Red Lion is currently DYWA’s only source of water supply.  Given that the DEP encourages community water suppliers to maintain more than one source of supply, the ALJ agreed with York Water that the Interconnect Agreement is in the public interest.  Id. at 26-28 (citing York Water St. 1 at 4-9).  The ALJ particularly found compelling York Water’s testimony regarding several incidents in the past where emergency interconnects with York Water were very useful for the involved entities.  I.D. at 28 (citing York Water St. 1 at 9-10).  The ALJ explained that “having an alternative source of water supply is in the public interest because it is possible that communities that rely solely on one source of water supply may be without that source for unknown reasons and in unexpected times.”  I.D. at 28.  According to the ALJ, several unsafe situations including power outages or contamination of the lone sources of water supply could spell doom for communities without back up supplies or the emergency interconnect like the one proposed in this case.  Id.

		The ALJ rejected Red Lion’s arguments against the agreement because he found they are without merit.  The ALJ first addressed Red Lion’s argument that DYWA should be barred from engaging in negotiations with York Water for the proposed Interconnect Agreement because the Interconnect Agreement is in violation of York Water’s Tariff Rule 4.3, and even DYWA’s witness, Ms. Connie L. Stokes, admitted that DYWA did not explore or exhaust all alternatives in its search to obtaining a high-quality source of water.  Id. at 29.  The ALJ rejected this argument for two reasons.  First, the ALJ cited to 2 Pa. C.S. § 704 in finding that Ms. Stokes’ comment during cross-examination was not sufficient evidence to support Red Lion’s argument and request to deny the Interconnect Agreement.[footnoteRef:4]  Second, the ALJ concluded that Red Lion failed to demonstrate that there were any alternative sources from which DYWA could have obtained an adequate high-quality supply of water before DYWA entered into the Interconnect Agreement with York Water.  Noting that there were no other viable alternatives that DYWA could or should have considered prior to approaching York Water, the ALJ rejected Red Lion’s argument.  Id. (citing York Water R.B. at 5-6).  I.D. at 29-30.  [4: 	“Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  I.D. at 29-30 (citing Norfolk, supra).] 


		Regarding Red Lion’s argument that “the record does not reflect any evidence that potential unknown blending problems will not create a public health issue,” the ALJ stated that rather than demonstrate that the blending will cause a public health issue, Red Lion required York Water to prove a negative of an “unknown” problem.  Id. at 30 (citing Red Lion M.B. at 8, quoting Tr. at 82).  The ALJ noted that York Water, on the other hand, has established in the instant proceeding that no public health issue will occur as a result of the emergency interconnect.  Therefore, the ALJ rejected Red Lion’s argument because it does not have standing as the matter will continue to be examined and addressed through the DEP permitting process.  I.D. at 30.

		Next, the ALJ rejected Red Lion’s argument that the agreement is a bulk water sales agreement because (1) there is a “take or pay” provision in the agreement; (2) emergency purchase is only referenced in passing, and (3) York Water will only provide water to DYWA’s lower pressure zone.  Id. at 31 (citing Red Lion M.B. at 4, 8-10).  The ALJ noted that as part of its concession in its negotiations with York Water, DYWA had agreed to contribute toward the cost of the emergency interconnect in the form of minimum payments every month because it could not afford an upfront contribution toward the cost of the required project facilities.  The ALJ did not find this arrangement unreasonable given DYWA’s inability to make upfront contribution toward the project.  The ALJ also rejected Red Lion’s argument against the agreement because the word “emergency” was only referenced in passing or that the emergency interconnect will only serve one of two zones in DYWA’s system.  According to the ALJ, in the event of an emergency, it would be better to be able to serve one of the two zones rather than none of them.  Finally, the ALJ indicated that DWYA’s upper pressure zone customers may also receive some indirect benefits from the Interconnect Agreement.  I.D. at 31-32.

		Consistent with the above, the ALJ approved the Interconnect Agreement because he found that it is reasonable, in the public interest, and it satisfies Sections 507 and 508 of the Code because it will provide DYWA with more than one source of water supply, as encouraged by the DEP.  The ALJ also commended York Water and DYWA for having the foresight to enter into this agreement which gives DYWA some cushion in case its only source of water supply is interrupted in the future.  Id. at 32.

E.	Exceptions, Replies and Dispositions

	1.	Red Lion’s Exception No. 1, Replies and Disposition
 
In its Exception No. 1, Red Lion disagrees with the ALJ’s Conclusion of Law No. 9 which states that York Water satisfied its burden that the Interconnect Agreement is reasonable and in the public interest.  Exc. at 2.  Red Lion reiterates its argument that the Interconnect Agreement is not reasonable and is not in the public interest because it is more of an ordinary bulk water purchase agreement than it is an emergency interconnect agreement, especially, because “emergency purchase” is only referenced in passing in the agreement.  Id. at 2-3.  Specifically, Red Lion references Sections 1.1 and 4.1 of the Water Sales Agreement in which DYWA agreed to exclusively purchase its water supply from Red Lion, except when (1) Red Lion is unable to supply water due to a force majeur; or (2) for the purchase of water necessary to maintain an emergency interconnect.  Exc. at 2-3 (citing York Water Exh. CLS-3) (emphasis added).  Red Lion contends the fourth recital[footnoteRef:5] of the Interconnect Agreement expressly states the true intent of the agreement, which is to provide for the additional sale of water to DYWA for resale to its customers.  Exc. at 2 (citing York Water Exh. JTH-1). [5:  	The fourth recital of the Interconnect Agreement has to do with the payment for water purchased.  Interconnect Agreement at 5.] 


		York Water replies that it disagrees with Red Lion’s Exception No. 1.  York Water maintains that the Interconnect Agreement is reasonable and in the public interest, first, because it will provide substantial benefits to DYWA and its customers because it will help to ensure that DYWA will be able to continue providing service to its customers even when there are issues with Red Lion’s water supply.  R. Exc. at 3 (citing York Water M.B. at 13-14).  According to York Water, the Interconnect Agreement is very important and necessary for DYWA because any incident that may impact Red Lion’s source of water supply will clearly be an emergency for DYWA because DYWA does not own or operate its own water treatment plant and must rely solely on Red Lion as its only source of water supply.  R. Exc. at 3-4 (citing York Water M.B. at 13).  York Water also submits that DEP requires water utilities to have more than one source of water supply and has encouraged DYWA in the past to secure an additional water supply.  R. Exc. at 4 (citing York Water M.B. at 13-14).  York Water contends that the ALJ also recognized the importance of having more than one source of water supply when he commended DYWA and York Water “for having the foresight to enter into this agreement so that DYWA can be prepared in the event of a problem with DYWA’s lone source of water supply.”  R. Exc. at 4 (citing R.D. at 32).

Secondly, York Water avers the agreement contains a minimum purchase requirement that meets DYWA’s goals and also prevents a negative impact on York Water’s customers.  R. Exc. at 5 (citing York Water M.B. at 15-19).  According to York Water, this minimum purchase requirement is reasonable and in the public interest because it: (1) meets DYWA’s goal of not having to provide a large upfront contribution toward the emergency interconnect and the associated facilities; and (2) produces sufficient revenue for York water to cover the capital costs and expenses of the project.  R. Exc. at 5.

Next, York Water contends Red Lion’s allegations that the Interconnect Agreement violates the Water Sales Agreement should be rejected because the Water Sales Agreement is outside the Commission’s purview, and even if it is not, the Interconnect Agreement does not breach the terms of the Water Sales Agreement.  Id. at 5-6 (York Water M.B. at 32-36).  York Water asserts that Red Lion’s argument is based on a misunderstanding of when DYWA is contractually permitted to enter into an emergency interconnect agreement.  R. Exc. at 6-7 (citing York Water R.B. at 13-14).  From York Water’s perspective, under Section 4.1 of the Sales Agreement,[footnoteRef:6] DYWA has the prerogative to enter into an emergency interconnect to ensure an adequate supply of water if it deems it necessary to do so.  According to York Water, in this case, DYWA had found it necessary to enter into the instant agreement due to Red Lion’s inability, on several occasions in the past, to keep water levels in its Park Street tanks at the required 77-feet level.  R. Exc. at 7 (citing York Water R.B. at 14).  York Water avers the Commission should approve the Interconnect Agreement because it addresses some of the reasons for Red Lion’s inability to keep the water levels at the required 77-feet level in its Park Street tank.  Id. [6: 	Section 4.1 of the Water Sales Agreement states:
4.1	Emergency Interconnect.	Buyer shall have the right at Buyer’s sole cost and expense to negotiate and enter into an emergency interconnect agreement(s) with public water utilities, municipalities and/or other municipal authorities for the supply of potable water as well as construct and maintain the infrastructure as deemed necessary by Buyer to ensure an adequate water supply, in terms of quantity, pressure and water quality, in the event Seller is unable to adequately supply water to Buyer per the terms of this Agreement as a result of any fault of the Buyer or Seller and/or any emergencies or catastrophes, including without limitation, power outages, water main breaks, equipment failures, acts of terrorism, droughts or other acts of God or any other cause set forth in Section 1.3 above.  Further, Buyer shall have the right to purchase/use the minimum amount of water necessary to maintain such emergency interconnection with said alternative supplier(s).
Water Sales Agreement ¶ 4 at 3 (emphasis added).] 


Finally, York Water disputes Red Lion’s claim that the Interconnect Agreement violates the Water Sales Agreement because the word “emergency” was used only in passing in the Interconnect Agreement.  R. Exc. at 7 (citing Exc. at 2-3).  York Water reiterates the ALJ’s conclusion that the fact that the word “emergency” was mentioned only in passing does not make the Interconnect Agreement a bulk-water sales agreement.  R. Exc. at 7 (citing R.D. at 31).  Rather, according to York Water, the Interconnect Agreement serves to provide an alternative source of water supply in case Red Lion, the only other present source of water supply for DYWA, is negatively impacted and is unable to provide safe and adequate water service to DYWA.  R. Exc. at 7-8.

Upon our review, we shall deny Red Lion’s Exception No. 1.  Initially, we note that all the issues Red Lion raised in its Exception No. 1 have already been considered and rejected by the ALJ in his Initial Decision.  Here, we concur with the ALJ’s conclusion that York Water satisfied its burden to demonstrate that the Interconnect Agreement is reasonable and in the public interest.  We are not convinced by the arguments set forth by Red Lion to support its position that the agreement is not an emergency interconnect agreement but rather a bulk water sales agreement.

We find no merit in Red Lion’s argument that the Interconnect Agreement is a bulk water sales agreement because the word “emergency” is only referenced in passing in the agreement.  We agree with York Water that the agreement provides an additional source of water supply to DYWA in case of an interruption to Red Lion, currently the only other source to provide water to DYWA.  Further, the record is clear that DEP requires water utilities to have more than one source of water supply.  And as noted by the DYWA, the DEP, has, in the past, encouraged DYWA to secure an additional water provider.  We believe the Interconnect Agreement provides DYWA the ability to acquire an additional source of water supply in case of an emergency impacting DYWA’s current and only source of water supply.  We also agree that while DYWA may never take advantage of the emergency interconnect, the fact that such an agreement is in place and will be available when the opportunity presents itself compels us to approve the Interconnect Agreement to protect the best interest of the public.  As such, we shall deny Red Lion’s Exception No. 1.

2.	Red Lion’s Exception No. 2, Replies and Disposition

		In its Exception No. 2, Red Lion criticizes the ALJ’s Conclusion of Law No. 10 which states that Red Lion failed to demonstrate that York Water violated its Tariff with respect to the Interconnect Agreement.  According to Red Lion, York Water’s Tariff Rule 4.3 clearly states that York Water may only provide water services to an authority when the authority has “exhausted all alternatives to obtaining an adequate high-quality source of supply” and only upon application by the authority.  Exc. at 3-4 (emphasis in original).  Red Lion contends the ALJ inappropriately shifted the burden of proof from DYWA to Red Lion to show that DYWA had viable alternatives.  Id. at 4.  Red Lion argues “[w]itness Stokes, Manager for DYWA, freely admitted that DYWA did not explore, let alone exhaust, ‘any alternatives to obtaining an adequate high-quality source of water.’”  Id. at 4.  Consequently, Red Lion finds fault with the ALJ’s determination that Ms. Stokes’ admission was not substantial evidence sufficient to support Red Lion’s argument.  Id. (citing I.D. at 29).  Red Lion contends the ALJ should not have dismissed Ms. Stokes’ testimony as a “comment” but should have rather considered it as sufficient evidence to support the fact that DYWA did not exhaust all reasonable alternatives required by York Water’s Tariff.  Red Lion argues that York Water’s Tariff has the force and effect of law and is binding on both York Water and its customers.  Exc. at 4.  Red Lion further contends that the ALJ’s ruling in this case contradicts Finding of Fact Nos. 52 and 55.[footnoteRef:7]  According to Red Lion, because DYWA has alternative feasible source of water, York Water’s attempt to provide a second source of water to DYWA, violates York Water’s Tariff provisions.[footnoteRef:8]  Exc. at 4-5. [7:  	Finding of Fact No. 52 states “[t]here has never been an issue resulting from Red Lion’s conduct that has resulted in Red Lion being unable to adequately supply water to meet the demands of DYWA’s customers.” I.D. at 12 (citing Red Lion St. 1 at 8).  Finding of Fact No. 55 states “Red Lion’s supplemental supplies of water are sufficient to provide all of the water that is contracted between DYWA and Red Lion.”  I.D. at 12 (citing Tr. at 100).]  [8:  	Red Lion believes the ALJ’s ruling also contradicts Finding of Fact No. 26, which states “York Exhibit JTH-6 is a page from the DEP 2006 Public Water Supply Manual that indicates that each community water supplier should maintain more than one source of supply.” I.D. at 9 (citing York Water Exh. JTH-6). ] 


		York Water rejoins that it had no notice of this new allegation prior to Red Lion filing its Main Brief as Red Lion never mentioned it in its Complaint or in the Prehearing Memorandum.  York Water contends it conclusively demonstrated that DYWA approached them to request service and Red Lion presented no evidence concerning York Water’s Tariff Rule 4.3 in its direct case.  R. Exc. at 9 (citing York Water St. 1 at 14; York Water St. 3 at 5; York Water R.B. at 4-5).  According to York Water, Red Lion’s actions prejudiced the Company because this issue was raised for the first time in Red Lion’s Main Brief and Red Lion did not provide York Water with an opportunity to present additional evidence at hearing to rebut the claim.  Therefore, York Water argues the Commission should reject this argument.  R. Exc. at 9 (citing York Water R.B. at 4-5).

York Water further avers that even if this issue was properly raised by Red Lion, the argument has no basis for the following reasons.  First, York Water contends the ALJ correctly determined that Red Lion has the burden of proof because Red Lion is the party that filed the Complaint alleging that York Water violated its Tariff.  R. Exc. at 9-10 (citing I.D. at 29-30, 34).  York Water argues “the burden to prove [the] alleged tariff violation did not shift to York Water or any other party simply because Red Lion’s Complaint was consolidated, for administrative efficiency reasons, with the Company’s Application.”  R. Exc. at 10.  Secondly, York Water avers the ALJ properly found that Red Lion failed to meet its burden of proof because pursuant to York Water’s Tariff Rule 4.3(a), York Water and not the municipal authority, is responsible for analyzing the alternatives available to the municipal authority that is applying for water service.  Id. (citing R.B. at 5).  According to York Water, Red Lion has not been able to establish or provide any evidentiary support that the Company failed to perform the required analysis.  Id. 

Additionally, York Water reiterates that the ALJ properly dismissed Ms. Stokes’ comment, which is the basis of Red Lion’s argument.  According to York Water, the ALJ was correct when he stated, “the comment made by Ms. Stokes is not substantial evidence to support Red Lion’s argument [as] [m]ore is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.”  R. Exc. at 10 (quoting I.D. at 29).  Next, York Water emphasizes it is the only feasible alternative and the only certificated water utility at the proposed point of interconnection or within the general vicinity of DYWA’s lower pressure zone.  Exc. at 11 (citing York Water R.B. at 6).[footnoteRef:9]  York Water discounts Red Lion’s contention that Red Lion has two other sources of supply.  R. Exc. at 11 (citing Exc. at 4).  According to York Water, Red Lion is incapable of providing the back-up service that DYWA desires, especially because Red Lion treats all of its supplies at a single location and currently provides all of the water supply to DYWA.  Hence, York Water believes that an incident impacting Red Lion’s treatment plant or downstream location will automatically impact Red Lion’s sources from Beaver Creek or the Susquehanna River.  York Water asserts that DEP’s recommendation for DYWA to obtain a back-up source of supply for emergency is a testament to this possibility.  Exc. at 11-12 (citing York Water R.B. at 8). [9: 	York Water avers that given DWYA’s unwillingness to make an upfront contribution toward even the relatively short extension of York Water’s facilities, it would be implausible to assert that DYWA would develop its own untreated source of supply and construct the necessary treatment facilities as an emergency source.  R. Exc. at 11 (citing York Water R.B. at 6).] 


Next, York Water submits that  Red Lion’s argument is a mischaracterization of the purpose of York Water’s Tariff Rule 4.3(a), which is to protect against a municipal or an authority in York Water’s service territory demanding water service from the Company in a way that would negatively impact the Company’s facilities, service, and operations, including the existing allocation under the Company’s Water Allocation Permit issued by DEP.  R. Exc. at 12 (citing York Water R.B. at 6-7).  According to York Water, if the Commission approves the instant Interconnect Agreement, DYWA will need to obtain a subsidiary water allocation permit from DEP, and any allocation approved by DYWA would be offset against York Water’s existing allocation.  From York Water’s perspective, the Tariff Rule 4.3(a) provisions are supposed to help York Water control, or when necessary, reject requests of municipal systems to interconnect in situations where the systems may be seeking to lock in water rights that would prevent York Water’s ability to serve others in its service territory.  R. Exc. at 12 (citing York Water R.B. at 7).

Finally, York Water argues that when needed, the Commission has the authority to grant a waiver of York Water’s Tariff Rule 4.3(a) if “it is not inconsistent with [the Commission’s] regulations or policies and appears to be in the public interest.”  R. Exc. at 13 (citing York Water R.B. at 8-9, quoting Joint Application of West Penn Power Co. and Airco Carbon Div, BOC Grp., Inc. 1987 Pa PUC LEXIS 319, at *3 (Order entered Apr. 16, 1987)).  From York Water’s point of view, there is no Commisison Regulation or policy that prohibits a municipality or authority from applying for water service from a viable water utility until it has exhausted every potential alternative to securing a high-quality source of water supply.  R. Exc. at 13 (citing 52 Pa. Code § 1.1, et. seq.).  Therefore, to the extent necessary, York Water believes that a waiver of its Tariff Rule 4.3(a) would be justified because the Interconnect Agreement: (1) provides substantial benefits to DYWA and its customers; (2) does not negatively impact the operations of York Water, Red Lion, or DYWA; and (3) is in the public interest.  R. Exc. at 13.
Upon our review, we shall deny Red Lion’s Exception No. 2.  Here, Red Lion’s argument is based on a statement made by DYWA’s Manager that DYWA did not explore, let alone exhaust, any alternatives to obtaining an inadequate high-quality source of water prior to entering into an agreement with York Water.  The ALJ correctly determined that, as the party with the burden of proof, Red Lion needed to present more evidence than just relying on Ms. Stokes’ comment.  Therefore, we agree with the ALJ’s determination that the comment made by Ms. Stokes is not substantial evidence to support Red Lion’s argument because more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  I.D. at 29.  We also acknowledge York Water’s argument that it is the only other feasible water supplier alternative available to DYWA and the only certificated water utility at the proposed point of interconnection or within the general vicinity of DYWA’s lower pressure zone.  In our opinion, Red Lion has not presented sufficient evidence to refute this claim; nor has Red Lion presented any viable alternative water supplier located at the proposed point of interconnection or within the general vicinity of DYWA’s lower pressure zone.  Therefore, we conclude that Red Lion has failed to satisfy its burden of proof to show that York Water violated the Code, a Commission Order or Regulation, or its Commission-approved Tariff, when it entered into the instant emergency interconnect agreement with DYWA.  As such, Red Lion’s Exception No. 2 is hereby, denied.

3.	Red Lion’s Alternative Request for Clarification, Reply and Disposition

		Finally, if the Commission denies its Exceptions and does not reverse the ALJ’s Initial Decision, Red Lion requests that the Commission clarify that approval of the proposed agreement does not alter the legal rights of the parties to executed Water Sales Agreement.  More specifically, Red Lion request that the Order approving the Interconnect Agreement state that “the Commission’s regulatory review was limited to the terms of the proposed agreement under the Pennsylvania Public Utility Code and no substantive determination was reached regarding the legal rights/obligations of either Red Lion or DYWA under their executed Water Sale Agreement.”  Exc. at 5. 

		In Reply, York Water avers that the Commission should deny Red Lion’s request for clarification because York Water believes the request contradicts the position Red Lion has taken throughout this proceeding and that, by this request, Red Lion may potentially bring further action against the Interconnect Agreement in a Court of Common Pleas.  Rather than including the language suggested by Red Lion, York Water requests that “to the extent that any clarification is needed, the Commission should declare that all findings within its jurisdiction in this proceeding are binding on Red Lion and cannot be collaterally attacked by Red Lion in a separate proceeding.”  R. Exc. at 13‑14.  

		York Water contends that only the Commission can legally decide whether the Interconnect Agreement is reasonable or in the public interest, and not the Court of Common Pleas.  Id. at 14 (citing in part 66 Pa. C.S. § 507).  Citing to several past cases, York Water contends that Red Lion has no basis to collaterally attack any finding that is within the Commission’s purview in a prospective civil court case.[footnoteRef:10]  Id. at 15-16.  York Water argues that the Court must rely on the Commission’s findings that are “within its realm of expertise,” and expresses its concern that Red Lion may potentially pursue in the Court of Common Pleas, issues over which the Commission has exclusive jurisdiction and that will be resolved in the instant proceeding, including: (1) the reasons for and the design of the proposed emergency interconnect and other facilities that York Water will use to supply water to DYWA; (2) the charges under the contract; (3) the safety, reasonableness, adequacy, and reliability of York Water’s water supply service to DYWA; and (4) the Interconnect Agreement.  Id. at 16 (citing, in part, DiSanto, 436 A.2d 197 at 202).   [10:  	R. Exc. at 15 (citing Ciamaichelo v. Indep. Blue Cross, 909 A.2d 1211, 1218 (Pa. 2006); Elkin v. Bell Tel. Co., 420 A 2d 371, 376 (Pa. 1980); DiSanto v. Dauphin Consol. Water Supply Co., 436 A.2d 197, 202 (Pa. Super. 1981) (DiSanto); County of Erie v. Verizon N., Inc. 879 A.2d 357, 363 n.9 (Pa. Cmwlth. 2005); and Lansdale v. Phila. Elec. Co., 170 A. 2d 565, 566-67 (Pa. 1961) (Lansdale)). ] 


Consequently, York Water requests that the Commission, in approving the instant Application: (1) make all findings that are necessary to support a determination that the agreement is reasonable and in the public interest; and (2) reject any attempt by Red Lion to limit the scope of the Commission’s decision which may provide Red Lion the opportunity to pursue collateral actions on the Commission’s findings and conclusions in the instant proceeding.  R. Exc. at 14-16.

Upon review, we shall grant Red Lion’s request for clarification to the extent that Red Lion is requesting that we clarify in this instant proceeding that our review of this matter is limited to the Interconnect Agreement and not the Water Sales Agreement.  We note that this Commission does not have the authority to interpret, enforce or adjudicate claims regarding a contract between private, non-jurisdictional entities or municipalities.  See, Pettko v. Pa Am. Water Co. 39 A.3d 473, 478 n.9 (Pa. Cmwlth. 2012) (“[T]here can be no dispute that the courts of common pleas have subject matter jurisdiction over common law claims such as conversion and breach of contract involving private individuals and businesses.”); Adams v. Pa. PUC, 819 A.2d 631, 635 (Pa. Cmwlth. 2003) (“[T]he PUC lacks jurisdiction over private contractual disputes.”).  

Here, the matter before the Commission is the “Emergency Interconnect Agreement” between York Water and DYWA or the Interconnect Agreement.  Pursuant to Section 507 of the Code, 66 Pa. C.S. § 507, we have the authority to review the Interconnect Agreement.  However, we are not authorized to review the Water Sales Agreement as both municipalities involved in the agreement are non-jurisdictional entities.  Consequently, our review in the instant proceeding is limited to the Interconnect Agreement and not the Water Sales Agreement.  Accordingly, we shall grant Red Lion’s request and clarify, to the extent any clarification is needed, that our review in the instant proceeding does not make any determination regarding the Water Sales Agreement as that agreement is outside the purview of this Commission.

Also, based on our review of the Interconnect Agreement, we find it to be reasonable and in the public interest.  Therefore, we shall approve the Interconnect Agreement between York Water and DYWC.

IV.	Conclusion

		Based upon our review, evaluation and analysis of the record evidence in this proceeding, we shall deny, the Exceptions filed by Red Lion and adopt the ALJ’s Initial Decision, consistent with the discussion contained in the body of this Opinion and Order.  We find that York Water has met its burden of proof for our approval of the instant Interconnect Agreement because it is reasonable and is in the public.  Finally, we clarify that our review of this matter is limited to the Interconnect Agreement by and between York Water and DYWA and not the Water Sales Agreement by and between DYWA and Red Lion; THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions filed by the Red Lion Municipal Authority on July 6, 2018, to the Initial Decision of Administrative Law Judge Joel H. Cheskis, that was issued on June 7, 2018, are denied.

2.	That the Request for Clarification that was filed by Red Lion Municipal Authority on July 6, 2018, is granted, to the extent that the Red Lion Municipal Authority is requesting that our review of this matter has been limited to the Emergency Interconnect Agreement by and between The York Water Company and the Dallastown-Yoe Water Authority and not the Water Sales Agreement by and between the Dallastown-Yoe Water Authority and the Red Lion Municipal Authority.

		3.	That the Recommended Decision of Administrative Law Judge Joel H. Cheskis issued on June 7, 2018, is adopted, as modified, consistent with this Opinion and Order.

4.	That the Amended Formal Complaint filed on July 24, 2017, by Red Lion Municipal Authority, at Docket No. C-2017-2616962, is dismissed in its entirety, with prejudice.

5.	That the Application of The York Water Company for Approval of Emergency Interconnect Agreement Between The York Water Company and Dallastown-Yoe Water Authority, that was filed on June 16, 2017, at Docket No. U‑2017-2610587, is approved.

6. 	That the record at Docket Nos. U-2017-2610587 and C-2017-2616962, be marked closed.

[image: ]							BY THE COMMISSION,

[bookmark: _GoBack]


							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  September 20, 2018

ORDER ENTERED:  September 20, 2018
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