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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Janice Denito Branagh (Ms. Branagh or the Complainant) filed on January 30, 2018, to the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep, served on January 12, 2018, in the above-captioned proceeding.  On February 12, 2018, PECO Energy Company (PECO or the Company) filed Replies to Exceptions.  For the reasons discussed below, we shall hold in abeyance our consideration of the Exceptions and Replies thereto and remand this matter to the Office of Administrative Law Judge (OALJ), consistent with this Opinion and Order.

I. [bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On November 16, 2016, Ms. Branagh filed a Formal Complaint (Complaint) against PECO claiming that PECO was threatening to shut off or had already shut off her service.  In a hand-written statement, Ms. Branagh stated that she did not want an electric advanced metering infrastructure (AMI) meter, or smart meter, installed in her home due to health reasons.  Ms. Branagh also stated that PECO installed a gas smart meter against her wishes while she was at work.  Ms. Branagh indicated that she would like to keep her current electric automatic meter reading (AMR) meter until 2023-2024, averring that is the end of the fifteen-year period that was mandated for completion of smart meter installation, and that she anticipates the legislature will provide an opt-out of smart meters in the future.  She also requested that her AMI gas meter module be removed.

On December 7, 2016, PECO filed an Answer with New Matter and Preliminary Objections.  In its Answer, PECO contended that it was required to install AMI meters, or smart meters, for all AMR meter customers by the end of 2014, and the Company has the right to terminate service for failure of the customer to permit access to the meter.  In its New Matter, PECO asserted that Section 2807(f) of the Public Utility Code (Code), 66 Pa. C.S. § 2807(f), directed PECO and other electric distribution companies (EDCs) to file smart meter procurement and installation plans with the Commission, and that PECO was seeking to comply with the installation plan already approved by the Commission.  PECO requested that the Commission dismiss the Complaint.

In its Preliminary Objections, PECO contended that the Complaint was legally insufficient under 52 Pa. Code § 5.101(a)(4).  PECO stated that the Company was installing smart meters in compliance with Act 129 and the Commission’s Order approving the Company’s Smart Meter procurement and installation plan.  PECO also stated that the Complainant may not opt out of smart meter installation and that she is subject to termination of service for refusing access to her meter and installation of a smart meter.  PECO argued that there were no genuine issues of material fact present and that the Company was entitled to judgment as a matter of law.  The Complainant did not file a response to the Preliminary Objections.

By Order dated March 1, 2017, ALJs Heep and Christopher P. Pell sustained the Preliminary Objections as far as the request for relief constituted a request for an opt-out of smart meter installation.  The ALJs found that there is no provision in the Code or the Commission’s Regulations or Orders that allows a PECO customer to opt out of smart meter installation.  The ALJs also scheduled a hearing to address whether installation of a smart meter at the Complainant’s residence, in consideration of her health concerns, constituted unsafe and unreasonable service in violation of Section 1501 of the Code, 66 Pa. C.S. § 1501.

An evidentiary hearing was held on June 6, 2017.  The Complainant appeared pro se, did not present any witnesses, and presented three exhibits that were admitted into the record.  PECO was represented by counsel, Ward Smith, Esq., Shawane Lee, Esq., and Thomas Watson, Esq., and presented four witnesses and twenty-three exhibits that were admitted into the record.  The record closed on October 5, 2017, upon the Reply Briefs filing deadline.

On January 12, 2018, the Commission served the Initial Decision of ALJ Heep which sustained the Complaint with respect to the Complainant’s claim regarding installation of the gas meter, denied all other claims in the Complaint and assessed a $500.00 civil penalty against PECO for installing the gas meter module in violation of Section 1501 of the Code.  As previously noted, the Complainant filed Exceptions on January 30, 2018, and PECO filed Replies to Exceptions on February 12, 2018.  On February 1, 2018, PECO filed a letter indicating that it would not be filing Exceptions to the Initial Decision.

II.	Discussion

		Based on our review of the record in this proceeding, we shall remand this matter to the OALJ and hold in abeyance our consideration of the Exceptions and Replies thereto.  Along with Ward Smith, Esquire, and Shawane Lee, Esquire, Thomas Watson, Esquire, participated in the hearing on June 6, 2017, and presented the testimony of PECO witnesses Dr. Christopher Davis and Dr. Mark Israel.  It appears that Mr. Watson, who is licensed to practice law in the District of Columbia, may not be licensed to practice law in Pennsylvania.  Section 1.22(b) of our Regulations provides that “[a]n attorney not licensed in this Commonwealth may appear before the Commission in accordance with the Pennsylvania Bar Admission Rules.”  52 Pa. Code § 1.22(b).  Pa. B.A.R. Rule 301 explains the procedure and the general requirements for an attorney seeking admission pro hac vice, including the procedure for filing a motion for pro hac vice admission pursuant to Pennsylvania Rule of Civil Procedure 1012.1.

		Our records in this case do not indicate that Attorneys Smith and Lee, who are licensed to practice law in Pennsylvania, filed a Motion to Admit Counsel Pro Hac Vice on Mr. Watson’s behalf.  Additionally, the hearing transcript does not contain any discussion regarding whether Mr. Watson is admitted to practice in Pennsylvania or whether PECO’s counsel had sought pro hac vice admission for Mr. Watson in this proceeding.  While the Parties have not raised this issue in Exceptions or Replies to Exceptions, we may raise this issue sua sponte as it concerns our jurisdiction.  See Blackwell v. State Ethics Commission, 567 A.2d 630, 636 (Pa. 1989).  For these reasons, we shall remand this matter to the OALJ for the limited purpose of addressing Mr. Watson’s admission in this proceeding.

[bookmark: _Hlk515514]Because we are remanding this matter, we will not consider Ms. Branagh’s Exceptions at this time.  After the ALJ makes a determination regarding Mr. Watson’s admission through the issuance of an Order, or otherwise, we will provide the Parties with twenty days from the service date of the ALJ’s decision on remand to file Exceptions and with ten days from the date that Exceptions are due to file Replies to Exceptions, consistent with the filing time frames and requirements set forth in 52 Pa. Code §§ 5.533 and 5.535.  These filings shall be limited to the issue addressed on remand.  After the time frames for filing Exceptions and Replies to Exceptions have expired, we will consider the Exceptions and Replies thereto that are currently pending before us, as well as any newly filed Exceptions and Replies to Exceptions pertaining to Mr. Watson’s admission in this proceeding.

III.	Conclusion

Based on our review of the record, we shall hold in abeyance our consideration of the Exceptions and Replies thereto currently pending before us, and remand this matter to the OALJ for the limited purpose of addressing Mr. Watson’s admission in this proceeding.  We will also provide the Parties with twenty days from the service date of the ALJ’s decision on remand to file Exceptions and with ten days from the date that Exceptions are due to file Replies to Exceptions.  These filings shall be limited to the issue addressed on remand; THEREFORE,

IT IS ORDERED:

1. That the Commission’s consideration of the Exceptions filed by Janice Denito Branagh on January 30, 2018, will be held in abeyance, consistent with this Opinion and Order.

		2.	That this matter shall be remanded to the Office of Administrative Law Judge for the limited purpose of addressing the admission of Thomas Watson, Esquire, in this proceeding, consistent with this Opinion and Order.

		3.	That the Parties may file Exceptions, limited to the issue addressed on remand, within twenty days from the service date of the ALJ’s Order.

		4.	That the Parties may file Replies to Exceptions within ten days from the date that Exceptions are due.
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Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  February 28, 2019

ORDER ENTERED:  February 28, 2019
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