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OPINION AND ORDER



BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the pleading filed on October 29, 2018, by Chalmers A. Simpson, Jr. (Petitioner or Mr. Simpson), entitled “Motion for Continuance” seeking a ninety-day extension to respond to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley that was issued on August 6, 2018.  Since no Exceptions were timely filed, the Commission entered a Final Order on September 7, 2018 (September 7 Order) that adopted ALJ Buckley’s Initial Decision.[footnoteRef:1]  Because the Initial Decision became final upon entry of the September 7 Order, we will construe the Motion for Continuance as a Petition for Rescission/Amendment (Petition) of the September 7 Order, pursuant to our regulations at 52 Pa. Code § 5.572(d) (allowing relief at any time from a final order by petition for rescission or amendment).[footnoteRef:2]  As discussed in the body of this Opinion and Order, we shall deny the Petition. [1: 		Exceptions to the Initial Decision were due twenty days from the date the Initial Decision was issued, or by August 6, 2018.]  [2: 		The instant Petition was submitted outside the fifteen-day period for seeking reconsideration of a Commission’s final order under Section 5.572(c) of our regulations, 52 Pa. Code § 5.572(c).  However, as noted, in the interest of justice for the pro se litigant, we shall exercise our discretion to construe the filing as a Petition for Rescission/Amendment of a final order, allowable at any time under 52 Pa. Code § 5.572(d).] 


I. History of Proceeding

[bookmark: _Hlk524016168]		On May 24, 2017, the Petitioner, acting pro se, filed a Formal Complaint (Complaint) alleging a billing dispute with PPL Electric Utilities Corporation (PPL or Respondent) with regard to the final bill issued by PPL for electric service at a prior service address.  For relief, the Petitioner requested that the Commission direct PPL to apportion the bill equally between the Petitioner and another party with whom the Petitioner had resided at the prior service address.  The Complainant also requested a payment arrangement for the outstanding balance of his electric bill.[footnoteRef:3]  I.D. at 1-2; Complaint at 2-3. [3: 		The ALJ noted that although the Complainant asked for a payment arrangement in his original Complaint, he did not contest the amount of his bills, nor did he put on a case arguing for a payment arrangement, focusing instead on apportioning responsibility for charges.  By not presenting any evidence or argument on his PAR issue, the Complainant effectively abandoned this claim, and the ALJ did not address it in the Initial Decision.  I.D. at 12-13.  The Complainant also failed to carry his burden of proof on the billing dispute issue.] 


On June 13, 2017, PPL filed an Answer to the Complaint (Answer) in which it opposed the Petitioner’s request to require PPL to apportion the bill and requested that Complaint be dismissed.  Id.; Answer at 1-2.

	On April 23, 2018,[footnoteRef:4] ALJ Buckley convened an in-person hearing at the Commission’s Harrisburg office. [4: 	Procedurally, from August 16, 2017 to April 23, 2018, the Complaint proceeding involved various requests of the parties, immaterial to the present Petition, associated with requests for production of records, subpoenas, and requests for continuance by the parties.] 


The Complainant was present and represented himself.  He presented testimony and twenty-two exhibits which were marked and admitted into the record.  PPL was represented by counsel who presented the testimony of Janet Brett, a Senior Lead Customer Service Representative for PPL, and six exhibits that were admitted into the record.

The record closed on May 18, 2018.  On August 6, 2018 the Commission served the Initial Decision of ALJ Buckley who dismissed the Complaint because he concluded that the Petitioner, as the customer responsible for the utility bill at the prior address, failed to carry his burden of proof to establish that PPL had a legal obligation to apportion the utility bill between the Petitioner and another person.  I.D. at 14.

		The Parties did not file any Exceptions and the Commission did not exercise its right to review under Section 332(h) of the Public Utility Code.  On September 7, 2018, the Commission issued the final September 7 Order whereby ALJ Buckley’s Initial Decision that dismissed the Complaint and marked the proceeding closed, became final.
		On October 29, 2018, the Complainant filed a Petition for Rescission of the Commission’s Final Order in which he seeks to address the underlying proceeding so that he may present his factual and legal basis for disputing the September 7 Order.  He alleges he requires additional time to respond due to the time necessary to recover from an injury sustained in a motor vehicle accident.

II. Discussion

A. Nature of Filing

		As a preliminary matter, we will consider the nature of the filing before us to determine the applicable legal standard of review.  As previously noted, the ALJ’s Initial Decision became final upon the entry of the Commission’s September 7 Order.  See, 52 Pa. Code §1.14(b).  Although the present Petition did not comply with technical requirements for filing petitions, we exercise our discretion under 52 Pa. Code § 1.2(a), to liberally apply our regulations and construe the Petition as a request for relief pursuant to Section 5.572(d) of Commission regulations, 52 Pa. Code § 5.572(d), in the interest of justice for the pro se Petition, thereby allowing Mr. Simpson to seek relief at any time by petition for rescission/amendment of a final Commission order. Id.

		Therefore, as a matter within our discretion, we will consider the Petitioner’s request to reopen the prior final Commission order as a Petition for Rescission/Amendment of the Commission’s September 7 Order dismissing the Complaint.  Whether we will grant the relief requested, is also a matter squarely within our discretion.  West Penn Power v. Pennsylvania Public Utilty Comm’n, 659 A.2d 1055 (Pa. Cmwlth. 1995).

B. Legal Standards

		Any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of a final decision pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and (g), relating to rehearings as well as rescission and amendment of final orders.  Requests for such relief must be consistent with Section 5.572(d) of our regulations, 52 Pa. Code § 5.572(d), relating to petitions for relief following the issuance of a final decision.

		Under Section 5.572(d), a party may seek relief from a final Commission order at any time by petition for rescission or amendment.  In such cases, the petition must allege circumstances which warrant disturbing the finality of orders to grant special relief. Feleccia v. PPL Electric Utilities Corp., et al, Docket No. C-20016210 (Order entered March 7, 2003) at 2.

1. Standard of Review for Petitions for Special Relief

		As previously noted, the legal standard of review in determining whether to allow a petition for special relief is discretionary.  West Penn Power v. Pennsylvania Public Utilty Comm’n, 659 A.2d 1055 (Pa. Cmwlth. 1995)(PUC has discretion whether to act on petition for rescission or amendment of prior order).  Therefore, under the discretionary standard of review, we will exercise our discretion to disturb a final order only under circumstances deemed appropriate.  City of Pittsburgh v Pennsylvania Department of Transportation, 416 A.2d 461 (Pa. 1980).

		While a §5.572(d) petition may raise any matter to persuade us to exercise our discretion to amend or rescind a prior Commission order, it is not appropriate to allow parties to relitigate matters already decided.  “Parties . . ., cannot be permitted [a second opportunity] . . ., to raise the same questions which were specifically considered and decided against them.”  Duick v Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  Exercise of Commission discretion to disrupt the finality of prior Commission orders is appropriate only where a §5.572(d) petition raises “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.


III. Disposition

As previously noted, as a matter of discretion, the Commission may allow the present filing to be treated as a Petition for Rescission/Amendment of the Commission’s Final Order, and will do so here, in the interest of justice for Mr. Simpson as a pro se petitioner.

The standard for granting special relief to reopen a prior final order of the Commission is a high one.  As previously noted, pursuant to the doctrine of finality of agency orders, a party who has not appealed from an order of an administrative agency is precluded from raising a later collateral challenge to the factual or legal basis for that order.  See, Commonwealth v. Derry Township, 466 Pa. 31, 351 A.2d 606 (1976) and Department of Environmental Resources v.  Wheeling-Pittsburgh Steel Corporation, 22 Pa. Commonwealth Ct. 280, 348 A.2d 765 (1975), aff'd and remanded, 473 Pa. 432, 375 A.2d 320, cert. denied, 434 U.S. 969 (1977).  However, based upon our review of the record, applicable law, and the reasons asserted for requesting relief in the Petition, we find that Petitioner fails to persuade us that special relief is warranted in this case.  Therefore, we will deny the Petition.

The Commission’s records reflect that the Petitioner was served a copy of the ALJ’s Initial Decision and accompanying notice via Secretarial Letter dated, August 6, 2018.  The notice expressly advised the Petitioner of the time for filing Exceptions to the ALJ’s Initial Decision, i.e., twenty days or by August 26, 2018.  Thus, the Petitioner’s opportunity to challenge ALJ’s Initial Decision first arose on August 6, 2018.  Furthermore, the Petitioner acknowledges his receipt of the Initial Decision and notice of the twenty-day period to file Exceptions.  Petition at 1.

The record also reflects that the Complainant did not file any Exceptions by the August 26, 2018 deadline.  Since no Exceptions were filed, on September 7, 2018, the Secretary of the Commission entered the Commission’s Final Order that permitted the ALJ’s Initial Decision to become final and served it on the parties.

We note that the Petitioner alleges he received the Commission’s Final Order on September 1, 2018.  Petition at 1.  However, the Commission’s Final Order was entered on September 7, 2018.  Further, the Petitioner alleges he “requested a continuance on September 1” and the Petitioner’s filing is dated September 1, 2018. Petition at 1-2.  However, the Commission’s Secretary’s Bureau docketed the Petition on October 29, 2018, via the Secretary’s Bureau official time stamp, and retained the post-marked mailing envelope in which the filing was received, which reflects a mailing date of October 25, 2018, based on the official US Post Mark date for Harrisburg PA.

The Petitioner did not allege any reason for the delay between the date the Commission’s documents were issued, either the Initial Decision on August 6, 2018, or the Final Decision on September 7, 2018, and the Petitioner’s filing being received by the Secretary’s Bureau on October 29, 2018.  The Petitioner alleged an injury as the basis for requiring an extension of time.  Petition at 1.  However, the Petitioner did not state the date upon which the injury is alleged to have occurred or why the injury prevented him from filing a response between August 6, 2018, the date the Initial Decision was issued, and October 25, 2018, which was the U.S. Post Office Mark mailing date when the Petition was mailed.

The record reflects that the Petitioner did not file Exceptions or appeal from or seek reconsideration of the September 7 Order.  The Petitioner, having been afforded a full and fair opportunity to present his case before the Commission, subsequently failed 
to pursue the available administrative and appellate remedies to challenge the resulting final order.  Therefore, pursuant to the doctrine of finality of agency orders, the Petitioner is foreclosed from raising a subsequent challenge to the Commission’s September 7 Order.

		In the circumstances presented, we find that the Petitioner has asserted no facts or arguments which would justify disturbing the finality of our prior final order.  On that basis, we are not persuaded to exercise our discretion to grant the Petitioner additional time to respond to the September 7 Order.  Therefore, we will deny the Petition for Rescission/Amendment and let stand the Commission’s Final Order issued on September 7, 2018, at this docket.

[bookmark: co_pp_sp_999_3_1]Conclusion

Based upon our review of the record, the Petition, applicable law and the forgoing discussion, we shall deny Mr. Simpson’s Petition for Rescission/Amendment of the Final Order entered at this docket on September 17, 2018; THEREFORE,


IT IS ORDERED:

1. That the Petition for Rescission of the Pennsylvania Public Utility Commission’s final Opinion that was filed by Chalmers A. Simpson, Jr. on October 29, 2018, at Docket No. C-2017-2605855, is denied.

2. That the proceeding at this Docket No. C-2017-2605855, be marked closed.

[image: ]				BY THE COMMISSION,




						Rosemary Chiavetta
						Secretary

(SEAL)

ORDER ADOPTED:  February 28, 2019

[bookmark: _GoBack]ORDER ENTERED:  February 28, 2019
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