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| A telephonic prehearing conference in this case is scheduled for Friday, July 18,
2003 at 10:00 a.m. Accordingly, the parties are hereby directed to comply with the following

requirements:

L. If you or any proposed witness will be at a teiephone number that is
different than the number on the notice for the prehearing conference, you must notify me of that

telephone number at least one (1) week before the prehearing conference.

2. A request for a change of the scheduled prehearing conference date must
be submitted in writing no later than five (5) days prior to the prehearing conference. 52 Pa.
Code §1.15(b). Requests for changes of initial hearings must be sent to the undersigned
Admunistrative Law Judge, 1103 Pittsburgh State Office Building, 300 Liberty Avenue,
Pittsburgh, PA 13222, Only the undersigned Administrative Law Judge or OALJ Scheduling

Staff may grant a request for a change of an initial hearing. Such changes are granted only 1n rare

situations where sufficient cause exists. Requests for changes of subsequent precheanng

conferences or hearings, if any, should also be served directly on me.

In accordance with the foregoing, absent a timely request for a continuance for

good cause {1.e., no later than Friday, July 11, 2003), all parties must be prepared to participate in

the scheduled prehearing conterence. | @@@EJ}Y é’ﬁ E”j %u
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3 Please review the regulation pertaining to prehearing conferences, 52 Pa.

Code §5.222, and in particular, subsection (d) which provides, in part:

(dy  Participants and counsel will be expected to attend the
conference fully prepared for useful discussion of all problems
involved in the proceeding, both procedural and substantive, and
fully authorized to make commitments with respect thereto. The
preparation should nclude, among other things, advance study of
all relevant materials, and advance informal communication
between the participants, including requests for additional data and
information, to the extent it appears feasible and desirable.
{Emphasis added.)

4, Each party must prepare and distribute a prehearing memorandum which
sets forth the history of the proceeding, the issues you intend to present, and a listing of your

proposed witnesses and the subject of their testimony.

| 5. Please review the regulations relating to discovery, speciﬁcal‘ly 52 Pa.
Code §5.331(b), which provides, inter alia, that “[p]articipants shall endeavor to initiate
discovery as early in the proceedings as reasonably possible,” and 52 Pa. Code §5.322, which
encourages participants to exchange information on an informal basis. 1 urge all parties to |
cooperate i discovery. Such cooperation is preferable to numerous or protracted discovery
disagreements, which require the presiding officer’s participation for resolution. Please be aware
that there are limitations on discovery and sanctions for abuse of the discovery process. 52 Pa.
Code §85.361, 5.371-5.372.

6. Pursuant to 52 Pa. Code §§1.21 & 1.22, you may represent yourself, if you
are an mdvidual, or you may have an attorney represent you. However, if you are a parinership,
corporation, trust, association or govemmental agency or subdivision, you must have an attorney
represent you in this proceeding. Unless you are an attorney, you may not represent someone

else,



7. You must serve me directly with a copy of any document that you file in
this proceeding. If you send me any correspondence or document, you must send a copy to all

other parties. For your convenience, a copy of the Commission's current service list of the parties
Y | p P

to this proceeding is enclosed with this Order,

CARRY GESOFF i/
Administrative Law Judge

Date: June 10, 2003
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Albert J. Zangrilli, Jr., Esquire

Yukevich, Marchetti, Liekar & Zangrilli, P.C.
11 Stanwix Street

Suite 1024

Pittsburgh, PA 152221324

Thomas P. Gadsden, Esquire
Morgan, Lewis & Bockius LLP
1701 Market Street
Philadelphia, PA 19103-2921
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June 13, 2003

Zecretary

Pennsylvania Publie Utility Commission
F,ﬁ Box 3265

Harrishurg, PA 17105

IN RE: Municipal Authcrity of the Township of Robinson v.
Pennsylvania American Waler Cumnan‘
Docket No. CT-2Z0C323092

Gentlemern:

Enclosed please find for filing, oun behalf of the Fernnsylvania
Municipal Authorities Associaticen, a Motion t¢ Intervene and an
amicus Brief in the above-captioned master.

Please contact me if you have any guestions or concerns
regarding the enclosed.

Miniark
Enclosures :
oo Rlhert J0 Zangrilla, Jr., Esqg, (w/ercs.:
Thomas P. Gadsden, Esq. (w/encs.:
Bohdan P. Pankiw, Esg, (w/encs.)
Larry Gesoff, Acmirn, Law Judge f(w/encs.
Doug Bilheimer, PMAD {w/encs.)
ABarel Arndt, PMAA (w/enzs.:

with offtces at:
21 West Market Street « Blawsville, Pa, 15717 ¢ 7247 ‘i 50500
L.S. Route 422 = Flderton, Pa, 15736 » 724 . 354-5110
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AMICUS BRIEF OF PENNSYLVANIA MUNICIPAL AUTH‘ORIT 1IES ASSOCIATION

AND NOW, comies the Pennsylvania Municipal Authorities Association (PMAA) by

its Counsel, Michael J. Witherel, Esquire, and presents the instant amicus brief for the Commission's

consideration: . O (&3 Eﬁ’ ra F
~ [3

DOCUMENT | JUN 19 2003 !@

F O L D £ R | SUMMARY OF THE ARGUMENT

The Filed Rate Doctrine is the keystone of the regulations goveming public utilities.
Any értem pt to circumvent the provisions of that Doctrine is, necessarily, a ma’ttér of importance to
wtility customers throughout the Commonwedlth. ‘What we have in this case is a transparent attempt
to bypass the applicable tariff rate. Rider DRS is a shield granted to PAWC to fend off attempts by
other suppliers seeking to lure éway PAWC’s existing customers. It was never intended as, and is
not written to be, a sword with which PAWC may engage in the predamry practice of undercutting
another auppher for the purpose of gaining either a new customer, or new service from an existing
customer. Thus, neither the express wording of the exccptmn nor the purpose behmd 'thajt exception
have any application in this case.

Further, permitting such offensive use of the rider would be niyopic public utility

policy. PAWC is attempting through the side door what it cannot accomplish through the front. All
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public utilities, and in particular all municipal authorities, have an interest in ihe evenhanded
application of rules and regulations by the PUCf Hence, whether the ﬁmper remedy in this case
ariscs under §1303, 1304 or §528, the contract entered into cannot be permitted at the rate quoted
by PAWC. While the short-term results may be that one customer, WACMA, has (at least initially)
very favorable rates (please see the escalation clause in Rider ADR), there is an equal short-term
| disadvéntage to MATR and its rate-payers, who have now lost a long-sténding c'usfom,er under an
inherently unfaic rate practice, In the long term, PAWC will necessarily have to increase its rates
to WACMA and/or its rate-payers and, should PAWC continue to undercut other water suppliers,
true competition, involving approved and appropriate tariff rates, will disappear eﬁtir‘cl}a Hence, the
genius of the Filed Rate Doctrine, which limits utilities to their filed and appréved tariff rates,
thereby assuring above~béérd treatment of all customers and rate payers.
| Finally, an entity such as PAWC, which has publicly touted its “rigorous pursuit of
growth by consoiidatibn“ should not be permitted, at the expense of municipal authorities, to flout
the rules i pursuit of market dominance. Competition among water suppliers is governed by mﬂes

which are useful and beneficial to Commonwealth and its citizens only if they are followed.

RELEVANT FACTS

This is a proceeding initiated by the Municipal Authority of the Township of
Robinson (MATR), seeking adeclaratory order on the appropriateness thhe Pennsylvania American
Water Company's (PAWC) use of ah exception to its normal tariff rates (Rider DRS) to compete for
business with a customer who presently purchases water from both PAWC and Complainant.

Western Allegheny County Municipal Authority (WACMA) is a distribution-only authority which

-2



® .
presently purchases water from both MATR (for one, discrete, portion of its service area) and from
PAWC (for another, discrete, portion of its service area). WACMA and MATR were engaged in
hcgmiatmns for a new coutract, as the present agreement expires in October, 2003, but WACMA
has entered intc a contract with PA WC for provision of water at a rate far below PAWC’S tariff rate
for resale purchasers.

PAWC inaintains that it is permitted to charge a rate of roughly % its normal tariff
rate under “Rider DRS” which 15 applicable when an exiSting customer of PAWC is i‘nt'e,nding to
switch 10 a competitor, thereby depriving PAWC of an existing customer. The rider reads,k in
relevant ﬁart, as follows:

This rider is available to a sustomér‘ that;

(1)  purchases water from the Company for resale;

(2) enters into a Service Agreement for a term of not less than 10 years;

(3)  during the original and any renewal terms of the Setvice Agreement,

| agrees to maintain a daily load factor of not less than 0.75; and
(4)  hasaviable competitive alternative to service from the Company and
intends to select the alternative to the detriment of the Company and
its other customers.
There is no dispute that the secoﬁd and third parts of the rider are met in this case. However, read
togetber, parts (1) and (4) presuppose an existing relationship between PAWC and the customer
which is bciﬁg threatened by a competitor, i.e., that PAWC’s ability to maimain the existing

relationship is threatened by a competitor. Here, no such relationship exists.
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PAWC presents the testimony of Robert L. Robowski in support of Rider DRS, and

asserts that his testimony establishes ihat Rider DRS was intended not only to “maintain its existing
- customer base” but ak‘sc to “attract new customers.” (Answer, Tab B at 6) This statement, however,
must be read in light of the testimony which preceded it. Specifically, Mr. Rmbowskki nofes that the

rider is intended for high-load customers who have a competitive alternative to service from PAWC,

and then he lists three examples: “e.g., the devempmém of their own supply sources, the relocation

of facilities, the instailation of recycling equipment” (Id. at 5). Tellingly, Mr. Rob’owsk’i does not

indicate in any fashion that the rider is intended for use where another water supplier is competing

for business which PAWC doﬁs not then have. Instead, he speaks only of situations where the

customer engages in self-help by finding a supply of water that does not come from a public utility.

If the rider had been meant to include situations where PAWC was seeking to add a new custbmcr,,

or to expand the service ot‘fcred to an existing customer, by underbidding another water supplying

entity. Mr. Robowski would certainly have so indicated. Instead, his testimény leads to the

incscapable conclusion that the rider was intended to: (1) entice high load fuctor customers who have

their own sources of water to instead purchase from PAWC; and (2) prevent high load factor

customets from leaving PAWC in favor of providing their own source of water. This testimony is

' éer’tainly not an indication that PAWC intended the nder to’ apply where it is bidding on a new
customer (or new business from an existing customer) in direct competition with a municipal
authority which is bound by its own rate schedule. The “new customers” would be indﬁsirial
customets who had in the past, recycled or dcveloﬁcd their own source of water, but who are Jured
by the low rate provided under the rider to abandon their previous means of acquiring water and

purchase water from PAWC.
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Equally unpersuasive is PAWC’sreliance upon its brief in support of the rider during
the 1994 proceeding. Indeed, the focus of the rider on industrial customers who would turn to self-
generation or recycling is the sole focus of the brief. “First, at this juncture, the Company sees no
valid reason to offer to negotiate a below-tariff rate with an industrial customer that does not have
-aviable competitive alternative to PAWC s water service.”” (Answer, Tab C at 103)(bold emphasis
added, underline in original). There is no mention that the rider would be used as a means to
undercut the rates of other Watcr suppliers, and for good reason. The rider was never intended to
ap‘ply where another water supplier was involved, and more pafticuiarly, where PAWC is
seeking to replécef the other supplier, and not the other way around. Can PAWC seriously
contend that the PUC intended to give it the exclusive right to offer a fraction of the rates charged
by other water suppliers? On what basis is PAWC entitled to such a boen, while other entities are

bound to their rate schedules? PAWC’s position simply does not stand up to scrutiny.

COMMISSION AUTHORITY
PAWC suggests that the Commission lacks the authority to rule in this matter. The

Commission’s mission and authority are discussed at length in Aileen Reid GTE North, Inc. and the

Bell Telephone Company of Pennsylvania, May 25, 1993, 1993 WL 855847, at4-5(Pa.P.U.C.). The
Commission noted that it is “a creature of statute and possesses only those‘powers specifically
enumerated in the Public Utility Code, 66 Pa. C.S. §¢ 101, et seq. City of Philadelphia v.
Philadelphia Electric Company, 504 Pa. 312,473 A.2d 997 (1984).” The question was whether the
Commission could force a utility to serve in an area other than the one certified by the Commission

pursuant to 66 Pa. C.5. §1102. The Commission rejected the contention that it could act only when

5.



invited to do So since “the Legislature contemplated that the Cmﬁmission does not have to wait for
a barty to file a complaint or a utility to file an application in order to undertake appropriate action.”
In this respect, the Commission cited to Section 1505 of the Code, 66 Pa.‘C.S. § 1508, which
provides for the Commission 1o act on its own initiative:
"Whenever the Commission, after reasonable notice and hearing,
upon its own motion or upon complaint, finds that the service or
facilities of any public utilify are unrcasonable, unsafe, inadequate,
- insufficient, or unreasonably discriminatory, or otherwise in violation
of this part, the Commiséion shall detcrmiﬁe and Qrescribe, by
regulation or order, the reasonable, safe, adequate, sufficient, service
or facilities to be observed, furnished, enforced, or employed,
including all such repairs, changes, alterations, exicnsions,
substitutions, or improvements in facilities as shall be reasonably
necessary and proper for the safety, accommodation, and convenience
of the public."
The Commission continued, “the courts have rejected the argument that public utilities have duties
only to existing patrons or employees, because to do so renders the word "public" in these sections

‘needless surplusage. Postal Telegraph-Cable Co. v. Pa. P.U.C., 154 Pa. Superior Ct. 3'40, 3I5A.2d

535( 1944); West Penn. Rys. Co. v. Pa. P.U.C., 142 Pa. Superiokr Ct. 140, 15 A.2d 539 (1940). Thus,

one must conclude the Legislature specifically contemplated that the Commission could order |
extensions of service, when appropriate to serve the *accommodation, convenience and safety of the

public’, 66 Pa. §§1501, 1505, and not a particular custorer base.”

-6-



‘While it is true that the situation presented in Aileen Reid, the proper service area for
an electrical utility, 1 not the same issue presented here, the principles underlying the discussion that
malter are equally applicable here:

The purpose of public utility regulation is to ensure the public receives

- adequate scrvice at reasonable rates. Metropolitan Edison Co. v. Public

Service Cominission, 127 Pa. Superior Ct. 11, 191 A. 678 (1937). The

overriding concern is the public interest. D. F. Blast. Ine_v. Pa. PU.C., 185

Pa. Superior Ct. 487, 138 A.2d 270 (1958), reversed on other grounds, 397

Pa. 246, 154 A.2d 505 (1959); Sayre v. Pa. P.U.C, 161 Pa. Superior Ct. 182,

54 A.2d 95 (1947); Colombo v. Pa. P.U.C., 159 Pa. Superior Ct. 483, 48

A.2d 59 {1946). The operation ofa public utility is imprés:éed witha public
interest and subject to regulation pursuant to the pbhce power. Rog"off v.
Buncher Co., 395 Pa. 477, 151 A.2d 83 (1945). The Legislature created the
Commission to carry out this necessary regulation and protect the public

interest. Metropolitan Edison Co., supra, n.12.

This task requires ﬁexibility, since the public interest is a dynamic concept,
which will not be adequately protected unless the Commission has the
authority to meet changing needs. The very concept of regulation implies
ongoing and continuous fsuperyision by the regulatory agency of those
regulated. ‘f'he Legislature recognized and provided for the need for flexibility
in the Code. The Commission must grant certiﬁcates of public convenience,

when it finds such action to be in the public interest. 66 Pa. C.S8. §1103. To

o
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such certificates, the Commission "may impose such condition as it may
deem 10 be just and reasonable.” Id.
The Commission should, therefore, reach the underlying issues in this matter, regardless of its
decision on whether those questions have been presented in the most appropriate fashion.
And, in any event, this case, properly viewed, is a very simple matter of interpreting

the proper filed tariff rate to be applied. This is an issue which is singularly within the

Commission’s expertise. In National Properties, Inc. v. Citizens Utilitics Water Company of
Pennsylvania. 1998 WI, 34067537 (Pa.PUC February 28, 1998}, the Commission was faced with
the question of whether a water utility properly classified customers for purposés of applying the
: appr‘bpria&: tariff rate. The question presented was whether a “master metered apartment building
is more like a commercial customer than a residential customer." The issue before the Commission
was whether "Citizens' classification of its two apartment complexes as residential service customers
instead of commercial service customers, violates Pennsylvania Public Utiﬁty Code provisions
ba.rri'ng unreasonable discrimination in rates (66 Pa.C.S. §130‘4) and service (66 Pa.C.S. §1502)."
The Commission found in that case that the ciassiﬁéation was reasonable.

Here, the same type of issue is presented: i.e., the propriety of including a speciﬁc
customer within a tariff category. Thus, the issues here are whether PAWC is engaging in

unreasonable discrimination in rates or service. Unlike the case in National Properties, however, it

is clear that the tariff rate applied in this case docs not include customers like WACMA.'

PAWC may argue that it is permitted to use Rider ADR against other water suppliers. The
PMAA believes that this argument completely ignores the import of the testimony and
argument provided in support of the rider, which was addressed (o industrial customers who
become their own water supplicr through one means or another. However, the resolution of
this issue, i.e., whether the rider may be used where the “viable alternative source™ is another

8-




@ - e

Accordingly, itis well within the Commission’s authority to rule on the propriety of PAWC’s use
~ of the rider in this instance.

| Indeed, thé Comm ission has its choice in this case of statutory provisions under which
PAWC’s actions are improper. It may conclude either that the contract violates the Section 1303
prohibition against a utility charging any rate other than that specified in its tariff‘; or, as noted above,
the Section 1304 prohibition against establishing unreasqnablc dikﬂ‘erences between claﬁscs of
© service, 66 Pa.C.S. §§ 1303, 13042 Section 1303 "hné been interpreted to mean that public utility

tariffs have the force and effect of law, and are binding on the customer as well as the utility.

Pennsylvania_Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281, 284

(Pa Cmwlth.1995).” Philadelphia Suburban Water Co. v. Pennsylvania Public Utility Com'n, 808

A 2d 1044, 1050 (Pa.Cmwlth.2002).

In Philadelphia Suburban, PAWC entered into an agreement whereby it would

purchase an cxisting municipal authority and then pay for it by giving the municipality free fire

water utility, need not trouble the Commissioner since there is no indication that PAWC was
going to lose an existing customer or any existing load to MATR or, for that matter, any
other entity. Again, PAWC is simply attempting to use a shield as a sword in this case.

Sectioﬁ 1303 provides:

No public wtility shall, ditectly or indirectly, by any device whatsoever, or in anywise,

demand or receive from any person, corporation, or municipal corporation a greater or less
rate for any service rendered or to be rendered by such public utility than that specified in
the tariffs of such public utility applicable thereto. The rates specified in such tariffs shall
be the lawful rates of such public utility until changed, as provided in this part. Any public
utility, having more than one rate applicable to service rendered to a patron, shall, after notice
of service conditions, compute bills under the rate most advantageous to the patron.

- {(Emphasis added).

9.




| hydrant service. The court found that this arrangement clearly violated Section 1303 of the Public
Utility Code:
‘F‘rce. public utility service has beén examined by our appellate courts and
found to bé anathema to a system of regulation ahd publication of a utility's

tariffs. In American Aniline Products. Inc. v. City of Lock Haven, 288 Pa.

420,425,135 A, 726, 727 (1927), our Supreme Court determined that a city's

‘agreement to provide fice water service in order to induce an industry to

locate within its boundaries ‘is discrimination against other nsers and void

against public policy,” reasoning that *[t]he discriminatory engagements of

both {the municipal utility and the customer] aréprohibited as matters of

public policy for reasons so frequently stated we need not repeat them here.’
Id. The court found that neither the contract between the municipality nor the fact that the free
service was actually payment for an asset justified deviation from the applicable tariff rate 1d.

The court also addressed an argument, similar to that made by PAWC‘ here, that the
Commission may not interfere with the‘intemal management of a utility. The court held, however,
that the issu,é was not a question of management, but a question of the applicable rates “over which
the PUC has ongoing regulatory authority and responsibility.” 1d., footnote 8. Again, the same
analysis applies here. PAWC may not avoid its éppli,c“able tariff rate through an artful reading of an
inapplicabie rider to ité tariff rates.

In fact, the language used by the court in rejecting PAWC’s actions in the

Philadelphia Suburban case is equally applicable and instructive in this case:

-10-




We return to the language of Section 1303 of the Public Utility C;odeﬁ
which prohibits a public ntﬂity from straving from its approved tariff
“directly or indirectly; by any device whatséew:r, or in anywise.... " 66
Pa.C.S. § 1303 (emphasis added). Coatesville will pay the public utility for
fire hydrant service and then the public utility, Pennsylvania-American, will
pay, dollar for dollar, an equal amount into the Coatesvilie Economic
Development Fund. This is free service. Using shareholder funds to make the
"contribution,” cstablishing a tracking mechanism and separaling these
contributions from Penhsylvania—American‘s rate basev do not provide a safe
harbor from Sectiaﬁ 1363‘s mandate. They merely do indircctl y what the Free
Service Covenant does directly: effect a tariff deviation.

© ¥ &
Judicia; intolerance for deviation from regula’tcd rates has continued unabated
[since 1887].

* 3 *

Pennsylvania-American and the PUC argue that the PUC has the
,auth.crify to allow tariff deviation where it is in the public interest.
Administrative agencics do not have the authority to order a regulated
cormpany to change lawful conduct on the theory ih,aj: it is in the best interest

of their customers. Aetna Casualty and Surety Insurance Co. v. Insurance

Department, 536 Pa. 105, 638 A.2d 194 (1994). The corollary is equally true:

an agency cannot waive a mandate of statute because it is in the public

-11-




interest. In Pennsylvania Electric Co., 663 A.2d at 284-285, we specifically

held that the PUC lacks the authority to waive a tariff eligibility requirement
for the stated reason that it would advance the "pubh’é interest.” Indeed, a
statutory command defines the public interest, ahd an administrative agency
‘established to enforce that statutory command simply lacks the au’thorh;y to
issue countermand orders.

Pcnnsylvania.-/\mcrican contends that if we do nbt affirm the PUC,
we sound the death knell for charitable donations by ﬁti[itﬁes, It argues from
a false premise. Pennsylvania»American's payments to the Coatesville
Economic Development Fund are not donations but, rather, contractual
obligations. We sound the death knell only for pretextual "donations” thatare,
in actuality, rebates.

Id.. at 1054-57. 1tis, pcrhaps, not surprising that PAWC is again attempting to be creative in its

means of “rigorously” seeking expansion. However, as in Philadelphia Suburban, PAWC may not

avoid a published tariff in any way, including through an overly-broad reading of a rider to the tariff
rates. |

Of course, if PAWC is interested in only a proper application of the rider, then it
could protect the existing ‘business it’ has from WACMA by offering the below-tariff rate to
WACMA, but only to the extent of WACMA's iraditional use of PAWC as a supplier. This is
~appropriate since PAWC cannot trigger the rider unless an existing customer is going to decrease
its use of water from PAWC, or leave it entirely as a customér, in favor of another sburce of supply.

MATR was notattempting to obtain PAWC’s share of WACMA s business. However, if, under the

.12
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rider, PAWC is coynvinced‘ that WACMA has shown it was considering obtaining all of its water
from MATR, then PAWC may be permitted under the rider to offer \VACMA the water load it has
traditionally supp.lie‘d al a rate set purstizmi to Rider ADS. In fact, since PAWC has taken the
position that the’rider is in effect, the Commission should reform the contract to provide that only
the load traditionally serviced by PAWC is available under the contract, and that is at the below-tariff
rate. “Section 508 does not establish precise guidelines for the exercise of the PUC's contract
reformation authority, but it does give the PUC broad and flexible range to find that a contract’s
terms are ‘unjust, unreasonable, inequitable, or otherwise contrary or adverse to public interest ...

66 Pa.C.S. § 508.” Shenango Tp. Bd. of Sup'rs v. Pennsylvania Public Utility Com'n, 686 A.2d 910,

913 14 (Pa.Cmwlth Ct. 1996). It would certainly be within the “broad and flexible range” of the
Cormission’s authority to give WACMA the benefit of the rider provision with respect to only that
service which PAWC can legitimately “protect” under the rider, and to void the contract in all other

respects, permitting the normal competition between water utilities,

CONCLUSION

Importam issucsyof public utility law and policy are before the Commission. What
PAWC seeks to do in this instance is to avoid entirely its applicable tariff rates and to engage in an
unauthonized form of competition with other water suppliers. The rider was approved by the PUC
upon testimony and argument that made no mention of a predatory use of below-tariff rates to obtain
customers or load from other entities.. Rather, the rider was granted after repeated reference to
“industrial"’ customers who were engaging in, or were likely to engage in, self-help through

supplying their own water. Having never mentioned before the PUC in 1994 that the rider could be

-13-




used {)fftnsi&*eiy ‘a_ga‘inst competing suppliers, PAWC (which has a history of creative attempts to
avoid its publisﬁed’ tariffs) cannot now credibly assert that the rider may properly used as the basis
for the contract in this case. The Commission may level the playing field here by issuing an order
preveriting use of the rider, which the PMAA strongly urges, as well as any other relief which the
{,“Ommiss‘ian‘may deem appropriate.

Respectfully submittéd,

WAy

Michael J. PAtherel, Esq./

Counsel for the Pennsylvania Municipal
Authoritics Association

PALD. 27726

Witherel & Kovacik

966 Perry Highway

Pittsburgh, PA 15237

(412)366-6629
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1. : Ao
PENNSYLVANIA PUBLIC UTILITY CommiSSTERGEFRICET -
THE MUNICIPAL AUTHORITY OF THE
TOWNSHIP OF ROBINSON,

PENNSYLVANIA-AMERICAN WATER
COMPANY,

FOLDER

MOTION OF PENNSYLVANIA MUNICIPAL AUTHORITIES ASSOCIATION

TOINTERVENE FOR THE LIMITED PURPOSE OF FILING AN AMICUS BRIEF

ANDNOW, comes the Pennsylvania Municipal Authoritics Association (PMAA) by
its C‘ounsel, Michael J. Witherel, Esquire, and files the instant motion pursuant to 52 Pa,Adm.Code

§5.74, seeking leave to intervene for the limited purpose of filing an amicus brief in this matter:

[ This is a proceeding initiated by the Municipal Authority of the Township of
Robinson (MATR), seeking a declaratory order on the appropriateness of the Pennsylvania American
Water Company's (PAWC) use of an exception 0 its normal tariff rates (Rider DRS) to compete for

business with a customer who presently purchases water from both PAWC and Complainant.

2. Western Allegheny County Municipal Authority (WACMA)isa distribution-
only authority which presently purchases water from both MATR (for one, discrete, portion of its

service area) and from PAWC (for another, discrete, portion of its service area).

3. MATR’s long-term contract with WACMA expires in October, 2003, and

PAWC hasente ’red, into an agreement with WACMA whereby PAWC would provide all of the water

j@/ @‘@Lif@”ﬂi
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needed by WACMA. The rates charged by PAWC in the contract are much lower than PAWC’s

tariff rates for resale purchasers such as WACMA.,

4, PAWC maintains that it is permitted to charge a rate of roughly %4 its normal
tarift rate under “Rider DRS” which is applicable when an existing customer of PAWC is intending

to switch to a competitor, thereby depriving PAWC of an existing customer.

5. MATR seeks a declaratory order prohibiting PAWC from “commencing
service” under the contract, or from constructing any of the facilities necessary for commencing such

service.

6. This ts’not a situation where an emstmg PAWC customer was mtendmg to
switch to a compcntor and, hencc, Rider DRS does not apply. While ’VIA IR h'ls the most direct
interest in preventing the use of Rider DRS as a means by which PAWC may unfairly compete with
other water suppliers. ih‘e issué is one which transcends this case and calls into question the

continued vitality of the Filed Rate Doctrine.

7. The PMAA is the recognized association for municipal authorities in the

Commonwealth. Founded in 1941, PMAA currently has an active membership of over 600

authorities. In addition to active members, PMAA has in excess of 500 associate members, such as

CPAs, engineers and solicitors, who provide services to municipal authorities.



8. The PMAA wishes to file an amicus briefin this case due to important issues

with state-wide ramifications for its members.

9. The Commission does not have a specific rule addressed to the filing of

- amicus briefs.
10.  The Commission does, however, permit intervention by persons or entities
with "an interest such that intervention is necessary or apprapriate to the administration of the

statute " 52 Pa.Adm.Code §5.72(a).

. "Interests" sufficient to warrant intervention can be any “interest of such

nature that participation of the petitioner may be in the public interest.”" 52 Pa.Adm Code §5.72(a)(3).

12, The Commission hasin the past permitted intervention for the limited purpose

of filing amicus pleadings. See, Investigation into Demand Side Management by Electric Utilities

Uniform Cost Recovery Mechanism, PUC Docket No. 1-900005, 1993 WL 855893 (Pa.PUC,
December 13, 1993)(allowing intervention by environmentalist groups for purposes of filing

pleadings as amicus curiae),

3. MATR is a member of PMAA, and both MATR and PAWC are engaged in
the provision of water, an activity regulated by the Commission as to private suppliers such as

PAWC.




14.  The PMAA's offices are Jocated at 1000 N. Front Street, Suite 401,

Wormleysburg, PA 17043,
15, The PMAA offersits members legal counsel, legislative services, educational
and training workshops, an annual convention, various insurance programs, information services and

- u wide collection of publications.

16.  The mission of the PMAA is to assist authorities in providing services that

protect and enhance the environment, promote economic vitality and the general welfare of the

Commonwealth of Pennsylvania and its citizens.

17. In fulfilling this mission, the PMAA offers’ a variety of programs for its
members, including: ‘l) the PLGIT program, consisting ofa Moﬁcy Market Trust Fund administered
by and for Local Government Units, including PMAA ;2)the PMAA Unemployment Compensation
Program, which is a money-saving endeavor {or the benefit of PMAA member authorities, and is
managed by PMAA Trustees; 3) the PMAPP, which is a comprc:hensivepehsion program for its
members; and (4) an information service designed to provide answers to a wide variety of questions

invoiving authority inquiries from the membership.

18.  The PMAA also offersits members opportunities throughout the year to meet

at conferences designed to provide information and support to its members.



19 The PMAA, dueto its nature, mission and membership, is in a unique position
to offer the Commisston credible and unbiased analysis of the possible state-wide impact on all

municipal authorities from the rulings which may be made in specific Commission proceedings.

20.  The PMAA, unlike the parties here, has a longer view of the issues involved,
and no immediate interest in the specific issue of which supplier should ultimately service the
customer at issue. Rather, PMAA’s interest is to maintain a level playing field for all suppliers of

water, including those who fall under the Commission’s authority.

21 The use of by PAWC of an exception to it normal tariff rates in this case
presents a likelthood that water utiliiics (and/or other utilities) who have a special taﬁff rates
intended to protect existing customers will likewise use those exceptions as a means for competing
for water business unfairly with entitics that xﬁust follow their existing rates, particularly authorities

which are not regulated by the Commission, but must set rates as provided by law,

22, Ifpermitted to take such actions, water suppliers may engage in competition
which will becmﬁe unhealthy for water consumers in the Commonweai& in any number of ways,
not the least of which s, uitimalely, alack oftrue cbmpetition. More immediately, ‘however, the use
of such special tariff provisions as a means of predation on the customer$ of other wa’ter providing

entities will cause undue hardship to the customers of such entities, and will also likely cause harm
to the existing customers of the aggrcssive utility, who will have to make up from its’ other customers

the shortfall necessitated by the unnaturally low price offered to the new customer.

.5-
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23, These issues, which address the broader purposes of the Act and the
Commission, are appropriately commented upon by the PMAA, which can offer the Commission
useful and insightful analysis of the policy considerations involved, making the PMAA's
participation as an intervenor for limited purpose of filing amicus pleadings “in the public intereét“

and, henee, appropriate under Pa, Adm.Code §572(a)(3).

CONCLUSION

Wherefore, on the basis of the fotcgoing, the PMAA respectfully requests that its
motion be granted, and that the accompanying brief by accepted by the Commission, and further that
the PMAA be permitted to file further amicus pleadings as appropriate throughout these proceedings.

Respectfully submitted,

i,

Michael J./Witherel, Esq.

Counsel for the Pennsylvania Municipal
Authoritics Association

PALD. 27726 ‘

Witherel & Kovacik

966 Perry Highway

Pittsburgh, PA 15237

(412)366-6629
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CERTIFICATE OF SERVICE

I hereby certify this / 5% day of v : / _» 2003, that a true and correct copy
of the within Motion of Pennsylvania Municipal Authorities Association to Intervene for the Limited
Purpose of Filing and Amicus Brief was served upon the following via first-class United States

Mail, postage pre-paid:

Albert J. Zangrilli, Jr., Esq.
Yukevich, Marchetti, Liekar & Zangrilli, P.C.
11 Stanwix Street

~ Suite 1024
Pittsburgh, PA 15222

Thomas P. Gadsden, Esq.
Morgan, Lewis & Bockius, LLP
' 1701 Market Street

Philadelphia, PA 19103

Bohdan R. Pankiw, Esq.

Chiet Counsel
Pennsylvania Public Utilities Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA 17105
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The Honorable James J. McNulty, Secretary A 2N
Pennsylvania Public Utility Commission ot = N
< pon By
r:g = i

c: e

Commonwealth Keystone Building
400 North Street
Harrisburg, PA 17105-3265
RE: THE MUNICIPAL AUTHORITY OF THE TOWNSHIP OF ROBINSON VS.
PENNSYLVANIA-AMERICAN WATER COMPANY ‘
PUC Docket No. C-20030092

Dear Secretary MeNulty:
Our law firm is counsel to The Municipal Authority of the Townshxp of Robinson,
Compldmam Petitioner in the above-captioned procecding. ~
Pursuant to Section 5.421 of the Rules of Administrative Practice and Procedure
please find attached the original Application for Issuance of Subpocnas. Copies have

| 5&;r;;m,cd as réquired by the Rules.
DOCUMENT
. ery truly vours,
; | 47,

Albert J. Zang,nlh Jr.

AlZiph
Enclosure R%Q
cc. Thomas P. Gadsden, Esq. {w/encl,)
Michael J. Witherel, Esq. (w/encl.)
Bohdan R. Pankiw, Esq. (w/encl.)
Office of Attorney General,Consumer Advocate’s Office (w/encl.)
Department of Comimerce, Office of Small Business Advocate (w/encl.)

Ronald J. Br()wn Esq. (w/encl.)

SymizsvUEeompany\DOCSIMATR PAWC LUEMcNG ty ‘.6 270 dos
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. COMMONWEALTH OF PENNSYLVANIA
PUBLIC UTILITY COMMISSION

THE MUNICIPAL AUTHORITY OF THE )
TOWNSHIP OF ROBINSON, )y
| ) No.. C-20030092 -
C'omplainant - Petitioner, ) , m g
) SO S~
Vs, ) L= m
: } T w D
PENNSYLVANIA AMERICAN WATER ) N
COMPANY, | ) ot B
o ) 5 = I
) ¥ W O
[ ooplls o,

Respondent.

NOTICE TO APPLICATION FOR ISSUANCE OF SUBPOENAS

TO:  ALL ENTITIES LISTED ON THE ATTACHED CERTIFICATE OF SERVICE

TAKE NOTICE that pursuant to Section 5.421(b} of the Rules of Administrative Practice
and Procedure, any answer or objection you may elect to file must be filed with the Public Utility
" Commission and the Honorable Larry Gesoff. Administrative Law Judge, within ten (10) days of

the date of service of the attached Application at the following addresses:

James J. MeNulty, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

, 400 North Street
Harrisburg, PA 17105-3265
ATTN: Office of Trial Staff

Honorable Larry Gesoff
Administrative Law Judge
1103 Putsburgh State Office Building
300 Liberty Avenue
Pittsburgh, PA 15222

symizsvilCompanyBOCSMATRIPAWC PUCNoL App.for 153 of subpoenas dac




YUKEVICH, MARCHETTI, LIEKAR
& ZANGRILLL P.C.

By: Mmr AL

Albert J. Zangnlli, Jr.

Wk

Mark Fischer

Attorneys for Complainant-Petitioner |

syt Tworpany DOCSMA TRIPAWC-PULL Nt App for ss.of subpoenasdoc




COMMONWEALTH OF PENNSYLVANIA

 PUBLIC UTILITY COMMISSION

THE MUNICIPAL AUTHORITY OF THE

)
TOWNSHIP OF ROBINSON, ) ‘

: ) No.: C-20030092
Complainant - Petitioner, )
)
vS. )
: )
PENNSYLVANIA AMERICAN WATER )
COMPANY. )
: )
E NT Respondent. )

OF OLDER APPLICATION FOR ISSUANCE OF SUBPOENAS

AND NOW COMES The Municipal Authonty of the Township of Robinson (“MATR”)
and by its undersigned attomeys files this Application for Issuance of Subpoenas pursuant to

Section 5.421 of the Rules of Administrative Practice and Procedure, and in support thereof,

states as tollows:

1. This proceeding challenges the legality of a purported Water Sales Agreement

dated March 28, 2003 (“Contract”), by and belween Respondent Pennsylvania ~American Water

Company (“PAWC") aud the Western Allegheny County Municipal Authority (“WACMA™).

2. Since 1983, MATR has been the principal supplier of potable water to WACMA,

a “distribution authority” only, because WACMA has no source of water other than that

- produced by others,

3. Over the years, MATR has continued to upgrade its facilities in order to be able to
supply WACMA’s water consumption needs which last year exceeded one million gallons per

day {average duily use).

o
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4. In late April, MATR was stuhned to learn of the purported Coﬁtraot‘ ’referred to in
mmgraph | hereof and in response to the Contract’s illegality, commenced this proceeding.
5. In short, MATR’s Complaint alleges, inter alia, that PAWC illegally utilized
‘?Rider DRS-Demand Based Retail Serviee” (“Rider DRS") to entice WACMA 1o enter into the
purported Contact and, if said Contract is not stricken by the PUC, to implement and charge a
rate in violation of Pcnnsylvan’ia faw. |
6. In order to legally utilize Rider DRS pursuant to its Tariff, PAWC must
demonstrate that the customer (in this case, WACMA):
(a) purchases water from PAWC for resalé; and
- (b) enters into a contract for a term of not less than ten (10) years; and
(c) during the original and any renewal terms of the Contract, agrees to
ma‘intair’l a daily load f‘actor‘of‘ not less than 0.75; and
(dy  has a viable competitive alternative to service from PAWC and intends to
sclect that alternative to PAWCs detriment and PAWC’s other customers. |
7. Until the filing of PAWC(C’s Answer in this proceeding, MATR believed that
WACMA operated two separate and independent distribution sysiems, onc serving the northern
pcrtidn of WACMA’s service territory (“the Primary System’*) and the other serving the
southemn porxion of WACMAs service territory (“the Secondary System™). See Complaint pars.
28-32.
8 MATR believed and continues to believe that it provided water to WACMA‘”S
Primary System and that PAWC provided water only to WACMA’s Secondary System.
| 9. However, in its Answer, PAWC contends that MATR’s understanding of

WACMA’; distribution system is incorrect:

Ry Pz Corgsy IOUSMATRYAWC PLOMNot. App.furiss of subpocenas doc



*.. it is PAWC's understanding that WACMA has
operated a single, integrated water distnbution system for
several years and that the “Primary System/Secondary
System” distinctions drawn by the Authority [MATR] in its
Complaint are no longer apphcable.”

Answer par. 28-30.

1. MATR believes that the amount of water provided by PAWC to WACMA’s
Secoﬁdary Systen 1s mimiscule in contrast to the amount of water MATR provides to WACMA’S
Primary System.

1. MATR thus requires discovery of WACMA with respect to the following facts
and issues:

{a)  Theoperation of WACMA’s water distribution syétem: is it a “single,
integrated system” as alleged by PAWC or 1s it iwo systems, a Primary and Secondary System as
alleged by MATR., - |

(b) WACMA’s water purchases and the quanti,{y of water WACMA has
- purchased from each of its alleged several suppliérs from 1983 to the present.

{c)  Representations made by and between WACMA and PAWC during the
course of negotrations leading up to the execution of the purported ’C,ontrach |

12.  Because the information needed from WACMA is crucial to MATR s case, the

demal of this Application will be extremely prejudicial to MATR while no prejudice will result

to WACMA or PAWC by the granting of this Application.
WHEREFORE, The Municipal Authority of the Township of Robinson respectfully

requests the Public Utility Commission to issue two subpoenas directed to the Western

Allegheny Municipal Authority in the forms attached hereto, as follows:

Uytlzaviid cupiny DOCSIMATRPAWC- FLICSet. Apptor -ss o subpoenas die 5




1. Subpoena for the Production of Documents, directing the production of

documents in advance of deposition, said documents being:

(a)  The most current map or drawing of the entire WACMA distribution
system, showing, but not Jimited to: (1) all points of connection and interconnection by and
between the WACMA system and a]l other entities t’hat provide or have provided water to
WACMA, and (ii) all points of connection by and between WACMA'’s alleged “Primary
System” and “Secondary Systems’; (see definition below); and

(b} WACMA's Annual Water Supply Reports from 1983 to the date hereof as
filed with the Pennsylvania Department of Environmental P‘roiection; and

(c) Any and all documents, including, but not limited to, meter readings,
sbuwing ot reflecting the alleged transfer of water from the “Secondary System™ to the “Primary
S‘yswm“ of WACMA (for purposes of this Subpoena, the tern “Pr’imary System” s‘hal) be
defined to mean that portion of WACMA’s system “hatch-marked” on the drawing attached
hereto and made a part hereof and the term “Secondary System™ sﬁallv mean the “un»hatchcd”
porfion o‘f‘ WACMA’s system regardless of whether the two “Systems™ are interconnected or
noty; and

(d) Any and all written contracts {(exclusive of the purported C‘cntract) by and
between PAWC and WAQ, MA pertaining to the provision of water to WACMA by PAWC from
1983 1o the date hereof; and

{ej Any and all documentation pertaining to the alleged connecﬁon of
WACMA's Primary System and Secondary Systems, including the date‘ on which such
connection was made; and |

(h Any and all documents pertaining to any and all negotiations by and

between PAWC and WACMA with respect to purported Contract.

Syrizsviiitompety DOCSMATRIPAWC-PLCNL App.for 13s of subpoenas.doc k : ’ 6




2. Subpoena Ad Testificandum, directing the attendance of WACMA through onc or

more of its officers, directors, managing agents or other persons selected 1o testify on its behalf at

~one or more depositions.

YUKEVICH, MARCHETTI, LIEKAR
& ZANGRILLL P.C. ‘

DD, A

Albt.rtJ Zangnlli, Jr.

Mark Fischerk

Attorneys for The Mum"cipal‘ Authority
of the Township of Robinson

Symizetil company DOCSIIATRIPAWCPUCNot App for iss of subpoenas.dos B 7
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CERTIFICATE OF SERVICE

1 heteby certify that a true and correct copy of the attached NOTICE TO
APPLICATION FOR ISSUANCE OF SUBPOENAS and APPLICATION FOR
ISSUANCE OF SUBPOENAS has been served on the following by first class mail, postage

prepaid:

Honorable Larry Gesoff
‘ Administrative Law Judge
1103 Pittsburgh State Office Building
300 Liberty Avenue
Pittsburgh, PA 15222

Thomas P. Gadsden, Esq.
Morgan Lewis
1701 Market Street
Philadelphia, PA 19103-2921

Attorneys for Pennsylvania American Water Company

Ronald J. Brown, Esg
Grogan Graffam
Four Gateway Center, 12" Floor
Pittsburgh, PA 15222

Attorneys for Western Allegheny County Municipal Authority

Michael J. Witherel, Esq.
Witherel & Kovacil
966 Perry Highway

Pittsburgh, PA 15237-2107

Attomeys for Pennsylvania Municipal Authorities Association, Amicus Curiae (pending)

James J. McNulty, Secretary
Penngylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA 17105-3265
ATTN: Office of Trial Staff

“ymnbeavD Meompany DOCSWMATRIPAWC- PUCWoe. Appfor ss.of subpoenas.doc




Bohdan R. Pankiw, Esqg.

Chief Counsel
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA 17105-3265

Office of Attorney General
Consumer Advocate’s Office
555 Walnut Street
Harrisburg, PA 17101

Department of Commerce
Office of Small Business Advocate
Commerce Building, Suite 1102
300 North Second Street
Harrisburg, PA 17101

DATE: June 27 2003 m " J——»

- Albert J. Zangrilli, Jr.

SymizseGlconpany DOTSMATRPAWC PLOIL0L App for iss of subpoenas.doc




COMMONWEALTH OF PENNSYLVANIA

PUBLIC UTILITY COMMISSION

THE MUNICIPAL AUTHORITY OF THE )
TOWNSHIP OF ROBINSON, )
) No.: C-20030092
Complainant - Petitioner, ) ‘ ~
V8. )
, ~ | )
PENNSYLVANIA AMERICAN WATER )
COMPANY, ~ Y
)
Respondent. )
ORDER GRANTING APPLICATION
FOR ISSUANCE OF SUBPOENAS
AND NOW, this _____dayof 2003, upon consideration of the

foregoing Application for Issuance of Subpoenas, it 1s hereby ORDERED that two (2) subpoenas
directed to the Wcszém Allegheny County Municipal Authonty (“WACMA™) iﬁ the forms
attachfzd 16 this Order be and hereby are issued.

The parties and WACMA may, by agreement, amend the dates for compliance set forth

in each Subpoena,

PENNSYLVANIA PUBLIC UTILITY
COMMISSION

By:

Title:

By sV ROmpany NS MATICPAWC- 2L WNot. App o 155.0F subpoenas doc




. COMMONWEALTH OF PENNSYLVANIA
PUBLIC UTILITY COMMISSION
THE MUNICIPAL AUTHORITY OF THE
TOWNSHIP OF ROBINSON,
No.: C-20030092
Complainant - Petitioner,
Vs,

PENNSYLVANIA AMERICAN WATER
COMPANY, ‘

Respondent.

SUBPOENA FOR THE PRODUCTION OF DOCUMENTS

TO: WESTERN ALLEGHENY COUNTY MUNICIPAL AUTHORITY (“WACMA™)
403 Virginia Drive g
Ouakdale, Pennsylvania 15071-9105
’Y'z:&u are ORDERED by the Pennsylvania Pubhic Utility Commission to deliver to the
offices of YUKEVICH, MARCHE'(TI, LIEKAR & ZANGRILLI, P.C., 11 Stanwix Street, Suite 1024,
 Pittsburgh, lilermsylvania, the following documents in your possession, custody and/or control:
(a)  The most current map or drawing of the entire WACMA distribution system,
showing, but not limited to: (i) all points of connection and interconnection by and between the
WACMA system and all other entitics that provide or have provided water to WACMA, and (ii)
all points of connection by and between WACMA's alleged “Primary System™ and “Secondary
Systems” (gee definition below); and |
(by  WACMA’s Annual Water Supply Reports from 1983 to the date hereot as filed

with the Pennsylvania Department of Environmental Protection; and

Sk T eEpay RK SMAHRPAWC PN App for 55 0f subpoenas doc




- .

(tj  Any and all documents, including, but not limited to, meter readings, showing or
reflecting the alleged transfer of water from the “Secondary System” to the “Primary System” of
WACMA (for purposes of this Subpoena, the term “Primary Systern” shall be defined (o mean

that portion of WACMA’s system “hatch-marked” on the drawing attached hereto and made a

part hereof and the term “Secondary System™ shall mean the “un-hatched” portion of WACMA’s

system regardless of whether the two “Systems” are interconnected or not); and

(d)  Anyand all written contracts (exclusive of the purported Contract dated March
28, 2003) by and between Pennsylvania-American Water Company (“PAWC) and WACMA
pertaining to the provision of water o6 WACMA by PAWC from 1983 to the date hereof; and

{e) Any and all documentation pertaining to the. alleged connection of WACMA's
Primary System and Secondary Systems, including the date on which such connection was made;
and |

(ty Any and all documents pertaining to any and all negotiations by and between

- PAWC and WACMA with respect to the purported Contract with PAWC.

The dosuments shall be delivered as aforesaid within twenty (20) days of the date of this
Subpoena.
f you fail to prdduce the documents pursuant hereto, you may be subject to the sanctions
authorized by law. |

PENNSYLVANIA PUBLIC UTILITY
COMMISSION

DATE: _ 2003 By:

oo e i e AR B B

Title:

SEAL
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COMMONWEALTH OF PENNSYLVANIA
PUBLIC UTILITY COMMISSION
THE MUNICIPAL AUTHORITY OF THE
TOWNSHIP OF ROBINSON,
No.: C-20030092
Complainant - Petitioner,
Vs,

PENNSYLVANIA AMERICAN WATER
COMPANY,

Bt M vt o] Nt N Vgt Nt N Wipatt it

- Respondent.

SUBPOENA AD TESTIFICANDUM
TO.  WESTERN ALLEGHENY COUNTY MUNICIPAL AUTHORITY

403 Virgima Avenue
Oakdale, Pennsylvania 15071-9105

You are ORDERED by the Pennsylvania Public Utility Commission to come to the
offices of YUKEVICH, MARCHETTI, LIEKAR & ZANGRILLL, P.C., 11 Stanwix Street, Suite 1024,

Pittsburgh, Pennsylvania, on the thirtieth (30"™) day following the date hereof at 10 o’clock AM,

- to tesufy on behall of the Complainant-Petitioner in the above case, and to remain until excused.

You are directed to desighate one or more of your officers, directors, managing agents or
other persons to testify on your behalf.

If you fail to attend, you may be subject to the sanctions authorized by law,

PENNSYLVANIA PUBLIC UTILITY

COMMISSION
DATE: . ,2003 By:
Title:

SEAL

cymizsvotcorpany DOCS MATRIBAWC-PUCNat, Appfor 55,07 subpoenas.dog




DATE:

SUBJECT:

T0:

FROM:

"‘l' ; ‘I’
D O C U M E N T COMMUNWEALTH OF FENNSYLVANIA
FOLDER S

C-20030092

Office of Administrative Law Judge

James J. McRulty, Secratary«)}’

The Municipal Authority of the Township of Robinson

.
Pennsylvania American Water Company

Attacned is a copy of a Petition for Issuance of
Subpoenas, filed by The Municipal Authoricy of the
Township of Robinson, in connection with the above
docketed proceeding.

This matter is assigned to ycur Office for
‘appropriate action.

At tachment
ooy OTs
was

o
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William A Gra 7 i g Laun,s
Mark T Viono 2310 Grant Building ..
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g ki o1 s . 1 e A - Telephane
e S Pitisburgh, PA 152192383 ()R wizabiisoo
Susan € Indeisanos .

;ﬁx Admitied 1t Florida , JUly 1 ], 2003 . Eacsimile
+Also Admitted m Margland 4124714477

Re:  The Municipal Authority of the Township of Robinson ‘

: v. Pennsylvania-American Water Company
- Pennsylvania Public Utility Commission f F’” ’H\\ 1 "-’fﬁ
Docket No. C-20030092 o Izl kG
- Qur File 4974 JUL 1 5 2003
PA PUBLIC UTILITY COMMISSION
SECRETARY'S BUREAU

Mr. James J, McNulty FEDERAL EXPRESS

Secretary ,

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17105-3265

Dear Mr. McNulty:

We enclose for filing with the Commission the original and three (3) copies of the
Petition of Western Allegheny Municipal Authority (“WACMA”) to intervene in the

- above proceeding.

, We understand that this matter has been assigned for a prehearing conference
before Judge Larry Gesoff on Friday, July 18. For that reason, the Petition is coupled
- with a request for expedited action so that if the intervention is granted WACMA will be
able to participate in the prehearing conference.

A copy of the Petition is being simultaneously sent to all parties of record as
shown on the Certificate of Service.



M. James J. McNulty
Page Two
July 11,2003

Please acknowledge receipt and filing of the enclosed on the duplicate copy of this
letter of transmittal and return it to the undersigned in the self-addressed, stampe
envelope provided. | '

Sincerely yours,

CWr618
Enclosures
ce: . Service List
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, , PAPUBLIC UTILITY COMMISSION
BEFORE THE SECRETARY'S BURCAU

PENNSYLVANIA PUBLIC UTILITY COMMISSION

ey

THE MUNICIPAL AUTHORITY OF

THE TOWNSHIP OF ROBINSON
Complﬁinant~?etitioncr,

Docket No, C-20030092

V.

PENNSYLVANIA-AMERICAN
WATER COMPANY

~ Respondent,

i

PETITION OF WESTERN ALLEGHENY COUNTY
MUNICIPAL AUTHORITY TO INTERVENE
AND REQUEST FOR EXPEDITED ACTION |
Western Allegheny County Munic:ipal Authori’ty (“WACMA"), by its undersigned
attomeyé, files this Petition to Intervene in the above proceeding pursuant to 52 Pa. Code
§§5.71 et seq. and in support thereof states as follows:
1. WACMA is a municipal corporation which was formed in Pennsylvania on
May 21, 1953, being previously known as “Norih Fayctte Township Authority”, and
- which is subject to the Peﬁn‘sylvania Municipality Authorities Act of 2001, as amended.,
| 2. On or about April 16, 2003, The Municipal Authority of the Township of

Robinson (“MA'TR") filed a Formal Complaint and Petition for Declaratory Otgicr
DO DOCKETED
[P Y : ‘ , |
| JuL 23 2003

+ .
Povae ot
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(*Complaint”) against Pennsylvania American Water Company (“PAWC”). In its
Complaint, MATR asks the Commiss?en to {(a) void a Water Sales Agreement |
 ( “Agreement"} entered mto by WACMA and PAWC on March 28, 2003 as an unlawful
exercise of its Rider DRS-Demand Based Resale Service as set foﬁh in PAWC"s tariff;
(b) declare that any sales by PAWC to WACMA must be pricéd at PAWC’S “Group A
Resalé Rate™; and (¢) ,prohibit PAWC from commenﬁng service pursuant to the
Agreement and from constructing any facilities with respect to such scr\}icc.

3. On or about May 16, 2003, PAWC ﬁlcdkan Answer to the MATR
Complaint, denying its material averments and requesting that the Complaint be |
dismissed and the proposed Declaratory Order denied.

4, WACMAisa distribution-only authority that serves 12,871 customers in
North Fayette and Findlay Townships, Allegheny County through approximately 3,982
service connections. |

5. WACMA presently purchases water from both MATR and PAWC,

6. WACMA'’s existing contract with MATR expires on October 20, 2003.

Despite its good faith negotiations, WACMA has not been able to negotiate an extension

of the existing contract with MATR.

7. WACMA has entered into an agreemtent with PAWC pursuant to which
PAWC will provide water for WACMA beginning on October 21, 2003.~

8. The granting of the relief sought in the Complaint will result in WACMA

being unable to provide water service for the customers in its service area.



9. Accordingly, WACMA secks 10 intervene in this proceeding in support of
the position of PAWC pursuant to 52 Pa. Code §§5.71 et seq.
10, Wiath respect to the eligibility of a party to intervene in Commission
proceedings, 52 Pa. Code §5.72 provides in pertinent part as follows:
(a)  Persons. A petition to intervene may be filed by a person
claiming a right to intervene or an interest of such nature that
intervention is necessary or appropriate to the administration
of the statute under which the proceeding is brought. The right or
interest may be one of the following:

4w

(2)  An interest which may be directly affected and which
is not adequately represented by existing participants, and

as to which the petitioner may be bound by the action of the
Commission in the proceeding.

(3)  Another interest of such nature that participation
of the petitioner may be in the public interest,

(Emphasis Added).
I WACMA submits that good cause exists to grant this Petition to Intervenc

for the following reaSons:

11.1  Intervention is necessary and appropriate for“ the Commission’s
ac‘imin’istratian of the governing statutory provisions,

11.2  WACMA has a substantial interest wﬁich may not be adequately
represented by cxisting participants. '

11.3 W‘AC‘MA will be directly atfected and bound by the action of the

Commission.
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114 WACMA’s participation in the proceeding will be in the public
interest.

11.5 MATR has impliedly acknowledged WACMA's substantial interest
in this matter by virtue of its recent filing with the Commission of an application seeking
the issuance of a subpocna requiring WACMA to produce substantial documents.

11.6  Intervention and participation of WACMA as a party to the
procceding will benefit the Commission to the extent that WACMA will provide
evidence that will assist the Commission in its proper disposition of the issues raised by
the Complaint. |

k 11.7 Intervention of WAMCA and its participation as a party to the
proceeding will not enlarge the issues that have been raised by the parties to the
proceeding nor inject additional issues.

11,8 This proceeding is in its initial stages and neither the parties or the
Commission will be prejudiced by the granting of this Petitién to Intervene,

11.9 WACMA will be adversely affected if the Petitibn to Intervene is |
denied.

12, If this Petition is granted, WACMA. intends to ap-pe#r at any hearings and to
pamf,cipate fully as a party to the proceeding.

13.  WACMA understands that this matter has been scheduled for a prehearing
conference before Administrative Law Judge Larry Gesoff on Priday, July 18. WACMA

respectfully requests that this Petition to Intervene be granted promptly and prior to the




® e
date of the prehearing conference so that WACMA may participate fully in the
prehearing conference. |
- WHEREFORE, Western Allegheny Céunt‘y Municipal Authority respectfully
rcqﬁests that the Commission promptly issue an Ofder granting this Petition to Intervene
and authorizing WACMA to participate fuily as a party in this ;ﬁrocceding.
| | | Respectfully submitted,

VUONO & GRAY, LLC

H fore—

1 A. Vuono, Fsq.

illiam A. Gray, Esq.

uone & Gray, LLC

2310 Grant Building

Pittsburgh, PA 15219

(412) 471-1800

Special Counsel to _
Western Allegheny County

Municipal Authority

- Ronald J. Brown, Esq.
GROGAN GRAFFAM
Four Gateway Center
12th Floor
Pittsburgh, PA 15222
(412) 553-6343

Of Counsel

VUONO & GRAY, LLC
2310 Grant Building
Pittsburgh, PA 15219
(412) 471-1800

- Of Counsel
126937




CERTIFICATE OF SERVICE

1 hereby certify that on this [g_%day of July, 2003, a true and correct copy of the
attached Petition of the Western Allegheny County Municipal Authority to Intervene in

- this proceeding was served on the following by Federal Express.

Mr. James J. McNulty ' - Thomas P. Gadsden, Esq.

Secretary Anthony C. DeCusatis, Esq.

Pennsylvania Public Utility ' Morgan, Lewis & Bockius LLP
- Commission 1701 Market Street

P.O. Box 3265 Philadelphia, PA 19103

Harrisburg, PA 17105-3265 | |

Bohdan R. Pankiw, Esq. Michael J. Witherel, Esq.

Chief Counsel Witherel & Kovacik

Pennsylvania Public Utility 966 Perry Highway

Commission Pittsburgh, PA 15237
Commonwealth Keystone Building ‘
400 North Street

Harrisburg, PA 17105- 3265

The Honorable Larry Gesoff
Pennsylvania Public Utility Commission
1103 Pittsburgh State Office Building
300 Liberty Avenue

Pittsburgh, PA 15222

Albert J. Zangrilli, Jr., Esq.
Yukevich, Marchetti, Liekar & Zangrilli, P.C.
11 Stanwix Street

Suite 1024

Pittsburgh, PA 15222-1324




Morgan, Lewis & Bockiys wp e | T 2 ) | , ‘ e
1701 Market Street RE‘(}‘QN D Morgan Lewrs

Philadelphis, PA 191032921
Tel: 215.963.5000 .
Fax: 215.9635001 TR 3

www marganlewis.com 7003 J

COUNSELORS AT LAW

giL

Al _

ry"S BUREAD

Thomas P. Gadsden
Esquits

2159635234
lgadsden@ruorganiawis.com

Ju!y 10, 2003

© VIA FIRST CLASS MAIL DOC UM ENT

James J. McNulty, Secretary
Pennsylvania Public Utibty Commission F OL D E R
Commonwealth Keystone Building ‘

400 North Street

P.O. Box 3265

Harrisburg, PA 17105-3265

Re:  The Municipal Authority of the Township of
Raobinson v. Pennsylvania-American Water Company
Docket No. C-20030092
Dear Secretary McNulty:
Enclosed for filing are the original and two copies of the Objections of Pennsylvania-American
Water Company to the following Requests for Production of Documents and Interrogatories
issued by the Municipal Authority of the Township of Robinson in the above captioned matter:

Document Request Nos. 1,2 and 10
Interrogatory Nos. 3, 5 and 6-11

Swcerely,

Thomas P. Gadsden

TPGlqrd
Enclosures

ees Certificate of Service

Philadelphis - Washington New York - Los Angeles  Miami - Harrisburg  Pittsburgh
Princeton - Northera Virginia . London  8ruszels  Frankfurt - Tokyo




. BEFORETHE /.
PENNSYLVANIA PUBLIC UTILITY CO

Fhe Municipal Authority of the
Township of Robinsen

2 Docket No. C-20030092
LI '

Pennsylvania-American Water Company

CERTIFICATE OF SERVICE

I hereby certify that I have, this day, served true and correct copies, upon the

persons and in the manner indicated below, of the Objections of Pennsylvania-American
Water Company 1o the following Requests for Production of Documents and

Interrogatories 1ssued by the Municipal Authority of the Township of Robinson

Document Request Nos. 1. 2 and 10
Interrogatory Nos. 3,5 and 6-11
Albert . Zangeily, Jr, Esq.

Hon, Larry Gesoff
Yukevich, Marchetti, Lickar & Zangrilli, P C
11 Stanwix Street

. Adnunistrative Law Judge
1103 Pittsburgh State Office Bui dmg
Suite 1024 300 Liberty Avenue
Pitsburgh, PA 15222-1324 Pittsburgh, PA 15222
- Form uf Delivery

D First Class Mail

Form of Delivery
0 First Class Mail
BOvernight Express Delivery BOvernight Express Del
BdFscsimile OFacsmmile
{3 Electromic Ml

 Electronic Mail
John A. Vuono, Esq

Vuono & Gray, LLC
2310 Grant Building
Pisburgh, PA 15219-23§3

Form of Delivery

w =
P = R
2 ¢ @
o , = LR
{3 First Class Mail z - p-
BOvermght Express Delivery < - -
. L €
Facainule v = -~
3 Electronic Mail E": o

=

M wo

é\wﬁsoﬂm z &

Thomas P. Gadsen
Dated: July 10, 2003

Counsel for Pennsylvania-American
Water Company
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. A SO | o' BUREAL
THE MUNICIPAL AUTHORITY OF THE  : SECREIARY'S BUREA
TOWNSHIP OF ROBINSON : n

V. :  DOCKET NO. C-20030092

PENNSYLVANIA-AMERICAN WATER

COMPANY ‘ |
DOCUMENT o _ NA&
F OLD E R PENNSYLVAN[A(-)EI;IE;T&%ND? \'?f'l;TER COMPANY

TO THE REQUEST FOR PRODUCTION OF DOCUMENTS
AND INTERROGATORIES OF
THE MUNICIPAL AUTHORITY OF THE TOWNSHIP OF ROBINSON
Pennsylvania-American Water Company (“PAWC™ or the “Company™), pursuant to 66 Pa.
C.S. § 333 (d) and 52 Pa. Code §§ 5.321, 5.342, 5.361 and 5.362, hereby objects to the Request
- For Production of Documents (Set ) and Interrogatories (Set I) issued by the Municipal Authority

of the Township of Robinson (the “Authority™) and, in support thereof, states as follows:

1. This proceeding was initiated by the Authority, on or about April 16, 2003, with the
filing of a Formal Complaint and Petinon for Declaratory Order (the “Complaint”). In its
Complaint, the Aathority asks the Commission (i) to void a Water Sales Agreement (the
“Agreement”) between PAWC and the West Allegheny County Municipal Authority
(“WACMA®") as an unlawful exercise of Rider DRS-Demand Based Resale Service (“Rider
DRS™), as set forth in the Company’s tariff; (it) to declare that any sales by PAWC to WACMA

must be priced at PAWC’s “Group A Resale Rate™; and (ifi) to prohibit PAWC from commencing

- fjecusreg
L2z




service pursuant to the Agreement and from constructing any facilities with respect to such

service.

2 On May 16, 2003, PAWC filed an Answer to the Authority's Complaint, denying
xté» material averments and requesting that the Complaint be dismissed ard the proposed
Declaratory Order d,enied. In “New Matter”, PAWC explained why WACMA satis‘ﬁcd Rider
DRS® availability recfuirements and noted that the rate contained in the Agreement was

substantially greater that the “minimum rate” mandated by Rider DRS.

3. On June 27, 2003, the Authority, by first class mail, served its first Request for
Production of Documents on the Company, together with its first set of Interrogatories. Copies of
the Request for Production of Documents and Interrogatories are attached hereto as Appendices

“A™ and “B”, respectively,
A. Objections To The Autherity's Document Requests.

4, PAWC hereby objects to the Authority’s Request for Production of Documents
Nos. 1,2 and 10. | |
{a) Nu. 1 requests copics of “transcripts of all testimony™ before the Commission
at which PAWC sought a_pproval of Rider DRS ‘or Rider DIS-Demand Based Industrial Service
(“Ridéf DIS”) or any modification thereof, The transcripts in questicn‘ relate to proceedings at
Docket No. R-00943231 and bear the following notation: “Any reproduction of this tt:inscript is

prohibited without authorization by the certifying reporter.” PAWC is willing to provide copies of

LPI/1844881 1
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relevant excerpts from sﬁch transcripts if the Authority obtains and presents the written
aufhorizatmn of Commonwealtb Reporting Company, Inc., 700 Lisbum Road, Camp Hill,
Pennsylvania 17011, In addition, PAWC notes that, to the best of its knowledge, a complete copy
of“thé record at Docket No. I{40094323 L, including transcripts af héarings, is available for review

at the Commission’s offices in Harrisburg, Pennsylvania.

(b} No. 2 requests copies of “fa]ll Exhibits offered into evidence at any hearing or
other proceeding before the PUC at which PAWC sought approval for Rider DRS or Rider DIS or
any modification thereof” To the extent that this requést can be construed as seeking the
production of all Exhibits submitted by PAWC in the proceedings at Docket No. R-00943231 {a
general base rate filing), PAWC objects to it on the grounds that it is cxcessive in scope, breadth
and extent; is not properly or reasonably limited to the subject matter of the Authority’s
Ccmp!aint; and would be unreasonably burdensome and/or expensive to answer, Notwithstanding
the foregoing, PAWC will provide copies of all Exhibits offered into evidence at Docket No. R-
00943231 that relate specifically to PAWC’s proposal to implement the DRS Rider and/or DIS

Rider.

(c) No. 10 requests copies of “(eJach and cvery contract by and between PAWC
and any customer with respect to which Rider DRS or Rider DIS is the basis of the rate charged by
PAWC to each and every such customer.” PAWC objects to the request on the grounds that the
requestc:d d’ocixmems do not contain information relevant to the 1ssues raised by the Authority in
its Complaint (i.e., namely the applicability of Rider DRS to PAWC’s Water Sales Agreement

with WACMA). PAWC further objects to Request No, 10 on the grounds that it would require the

-PHAE448T 1



production of documents, data and/or information that, as the Commission previously determined,
are commercially sensitive, proprictary and confidential in nature and, as to which, the potential
harm or damage to PAWC from disclosure far outweighs any possible relevance or probative

value~-which PAWC disputes in any event-—to the issues and subject matter of this proceeding.
B. Objections To The Authority’s Interrogatories
5. PAWC hereby objects to the Authority’s Interrogatories Nos, 3, Sand 6 -11.

(#) No. 3 requests copies of “applicable service agreements by and between
PAWC and each and every such customer [who, at zmy time, has been provided water service
pursuant to Rider DRS].” PAWC objects to the request for the reasons explained in Paragraph

4 (), supra.

(b} No. 5 requests copies of “applicable service agreements by and between
PAWC and each and every such customer [who, at any time, has been provided water service
pursuant o Rider DISL” PAWC objects to this reﬁunst tor the reasons explained in Paragraph
4 (¢), supra, and further notes that Rider DIS does not apply to the Water Sales Agreement

between PAWC and WACMA in any event,

(¢) Nos. 6-11 request the identification of all water treatment and/or distribution
systems acquired by PAWC between 1993 and the present date and, as to each, seeks information

regarding the consideration paid PAWC, the number of customers and geographic territories

F-PH/FBAa8RE )
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served by the acquired entity, and the rate schedules in effect immediately prior to the closing of
the acquisition and those now in effect. PAWC objects to Interrogatories Nos. 6-11 on the
grounds‘that they request information that is not relevant to the issues raised by the Authority in 1ts
Complaint (i.e., namely the applicability of Rider DRS to PAWC’s Water Sales Agreemem with
WACMA); are excessive in scope, breadth and extent; would require PAWC to make an

unreasonable investigation; and would be unreasonably burdensome and/or expensive to answer.

NOW THEREFORE, for the reasons set forth above, PAWC’S Objections to the
Authority’s I{équcst for Production of Documents Nos. 1, 2 and 10 and Interrogatories Nos. 3, 5
and 611 should be sustained and the Administrative Law Judge and the Commission should grant

such additional relief as may be necessary and appropriate.

Respectfully submitied,

Tadedon

Thomas P. Gadsden

Anthony C. DeCusatis

Morgan, Lewis & Bockius LLP
1701 Market Street
Philadelphia, PA 19103
215.963,5234
teadsdenf@morganlewis.com -

Counsel for Pennsylvania-American Water
Company

Date:  July 10, 2003

t-PH/184485Y 1
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COMMONWEALTH OF PENNSYLVANIA

PUBLIC UTILITY COMMISSION

THE MUNICIPAL AUTHORITY OF THE

),

TOWNSHIP OF ROBINSON, )
) No.: C-20030092

Complamant - Petitioner, }

)

vs. )

; , )

PENNSYLVANIA AMERICAN WATER }

COMPANY, )

)

Respondent. )

REQUEST FOR PRODUCTION OF DOCUMENTS
PURSUANT TO THE RULES OF ADMINISTRATIVE
PRACTICE AND PROCEDURE (*RUIES”) §5.349

AND NOW COMES The Municipal Authority of the Township of Robinson
{"Authority”) by its undersigned attorneys and pursuant to Rule 5.349, and serves this Request
on Pmmsylvama American Water Company (“PAWC™), requesting it lo produce within twenty
(20} days of the daie hereof, at the offices of YUKEVICH, MARCHETT], LIEKAR &
ZANGRILLL P.C, 11 ’Smnwi.\' Street, Suiﬁc 1024, Pitisburgh, Pennsylvama 15222-1324, the

docurnents described herein for mspection and copyg by the Authority.

Senizss P eompmy DOCSMATREAWC. PUCReg Tor Prod of Docs. doe



YUKEVICH, MARCHETTL L[EI\AR
& ?A\‘(rkll LLP.C

By: ((’ ‘ fmn ‘/49

Albert J. Zangredli, Ir.

By: _ gwflllﬁmlv\/ A

Mark Fischer

Attorneys for The Municipal Authority
of the Township of Robinson

vemiless G PoampanDOCSMATRPAWC - PUCReq for Prod of Does. doe
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DEFINITIONS

FFor purposes of this Request only, lhev follewmy terms and phrases shall have the
“meanings aseribed to them herein.
PAWLC: The tvcrm includes. but 1s not hmited to, PAWC's employees,
contraclors, agents, altomeys and representatives or those of am predecessor of PAWC.
MATR: The term includes. but 1s not limited to, MATRs employees,
conlruciors, ugexﬁs, attomeys and representatives.

Possession:  Includes possession, custody and control.

Writings or Document: Any original and non-identical copy of a document

(whether handwnitten, typed, printed or otherwise made), drawing, graph, chart, photograph, phono-
Crecord or electrome (}x mechanical matter (including microfilm of any kind ur‘nzxiure, tape or
recordings), or other data compilations front which information can be n’hmintfd (translated, if
necessary, by PAWC through detection devices into reasonably usable form), and shall include,
without linuiting the generality of the foregoing, all correspondence, telegrants, teletypes,
agreements, purch:tse orders, studies, reports, quotations, memoranda, minutes, joumnl‘ ekmrics‘
notes, books, accounts, ledgers, invoices, 1r;11}scripts, newspaper clippings and any and sll other
WITLNGS OF Papers of any kind or nature, incl»udmg, drafis, copies or repmddciic}ns of any of the
foregoing, and information stored m computers or other data storage or processing equipment, to the
extent that the same are in the possession, custody, or control of the PAWC or are known by PAWC
X(I:L‘Xib'l | |

IU\I\EL’)WM‘]"I‘EN OR TYPEWRITTEN NOTATIONS OF ANY KIND ON ANY
COPY OF DOCUMENT RENDER IT NON-IDENTICAL.

Unless context othenvise requires:

wymlessPEeompusy DOTS MATRIPANWC PUCKRey. Tor Prod of Docs. doc 1
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{a) words in the singular number include the plural, and n mé plural include the
singular.
(h) words of the masculine gender inelude the feminine and the neuter when the
sense or context so mdxcaxcs and words of the neuter gender may reter to any

geuder when the sense or context so indicates.

INSTRUCTIONS

1 With respect to each of the following requests. you shall identify and/or

produce all documents which are known to you or which can be located or discovered by you

theough diligent effort on the part of you, your employees, representatives, attorneys or accountants,
meluding but not limilec’i to, all documéms which are in the business or personal files of your
cmployees., m ihe possession of your representatives, attomneys or accountanis, or aceessible to vou,
your ‘c'mployi*cs, OF your representatives, attorneys or accountants.

| 2 The following requests shall be deemed to be continuing so as to require
further ;md supplemental production of documents by you.

3 1Fany documents requested herein or fairly mmprised ‘wiih’in the scope of
the followiny requests have huen lost or destroyed, provide in lien of a triue and correct copy thereof
a hist of each drmumém s0 lost or destroyed together with the following information: (1) the date of
cach document’s arigin, (2) abref deseription of such document; (3’} the author of such

dovumient; (4) the dute upon which the document was lost or destroved; und (5) a brief statement

~ of the manner in which the docunent was lost or destroyed.

4. In the event you refuse 10 produce any document requested on grounds of

any clarmed privilege from discovery, state each ground for such claimed privilege, describe the

Symdessibior pany DUTSMATRIPAWCPUC e Tor Prad of Docs. doe 4
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document withheld by date, author, recipients (including all persens who were shown br receiveda
(;t.»py).ﬁ and give a general desenption of the subject matter of the documcm.
5. For any documents which wre stored or maintained in files in the normal
- gourse of husiness, such documents shall be produced in such files, or in such a manner as to

presarve and indicate the file from wineh such documents were taken.

DOCUMENTS TO BE PRODUCED

I Trunseripts of all testimony before the Pennsylvania Public Utility
Commissior C*PUC™) at which PAWC sought approval for Rider DRS-Demand-Base Resale
Service (“Rader DRSYY or Rider DIS<-Demand-Base Industrial Service (“Rider DIS™) or any

modification thereol.

2. All Exhibits offered into evidence at any hearing or other procecding before the

PUIC at which PAWC sought approval for Rider DRS or Rider DIS or any modification thercof.

3 Any and all correspondence and documents by and between PAWC and Western
Allegheny County Municipal Authority (*WACMA™) pertaining to auy and all negotiations by
and between WACMA amd PAWC in connection with the purported Water Sales Agreement

between PAWC and WAUMA dated March 28, 2()()3 ("PAWC Agrecment”™),

4, Documents setting forth the quantities of water purchased by WACMA fram

PAWC (ot any ol its predecessors) for each and every year from 2003 to 1983,

Gytnlesa i eompany DOOS MATRIPAWC-PUCRey fur Prod. of Docs doe 5



5. ‘The plans and specifications for al} “additional facilities needed to serve
WACMA under the PAWC Agreement” as is referred to in paragraphs 45 - 49 of the Answer of
Pernsylvania - American Water Company to the Formal Complamt and Pettion for Decluratory

Order of the Muniapal Authority of the Township of Robinson (“Answer™).

6. All contracts for the construction of the “additional facilrres” referred to in the

precedmg Request.

7. Any und ail docurnents providing the data from which the minimuny rate

computation was made as set forth on Exhibit D to the Answer,

8 Any and all written contracts by and between PAWC and WACMA pertaining to

the provision of water, by sale or otherwise, from 1983 1o the date hercof.
9. PAWC’s Annual Reports for cach and every fiscal year from 1995 to the present.

[0.  Each and every contract by and between PAWC and any customer with respect to
which Rider DRS or Rider DIS s the basis of the rate charged by PAWC to cach and every such

Ceustomer.

Cymla T enmpaac DOCSAMA PREAWC.PUCKReg Tor Prod of Dogs doe _ 6




CERTIFICATE OF SERVICE

I hereby certily that a true and correct copy of the attached REQUEST FOR
PRODUCTION OF DOCUMENTS has been served upon the following by first class mail,

postage prepand:

Thomas P. Gadsden, Esg.
Morgan Lewis
1701 Market Street
Philadelphia, PA 19103-2921

Attorneys for Pennsylvania American Water Company

Michael J. Witherel, Esq.
Witherel & Kovacil
960 Perry Highway

Pittsburgh, PA 15237-2107

Attorneys for Pennsylvanta Municipal Aathorities Association, Aunicus Curiac (pending)

Office of Attomey General
Consumer Advocate’s Otfice
555 Walnut Street
Harrisburg, PA 17101

Department of Conunerce
Office of Small Business Advocate
Commerce Building, Suite 1102
300 North Second Sireet
Harrisburg, PA 17101

DATE:  June 27, 2003 x‘é( FT/; W1 g 4“

Albert I Zangridly, Jr.

FOOCSMATIVPAWC PLOWReg Tor Prod of Docs doe
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COMMONWEALTH OF PENNSYLVANIA

PUBLIC UTILITY COMMISSION

THE MUNICIPAL AUTHORITY OF THE )

TOWNSHIP OF ROBINSON, )
) Na. C-20030092

Complainant - Petitioner, )

, ‘ )

Vs }

, , o )

PENNSYLVANIA AMERICAN WATER )

COMPANY, )

),

Respondent. )

INTERROGAT ORIES AND FURTHER REQUEST FOR DOCUMENTS OF THE
MUNICIPAL AUTHORITY OF THE TOWNSHIP OF ROBINSON DIRECTED TO
PENNSYLYANIA AMERICAN WATER COMPANY PURSUANT TO THE RULES OF
ADMINISTRATIVE PRACTICE AND PROCEDURE (“RULLES”) §5.341

AND NOW COMES The Municipal Authonty of the Township of Robinson ("MATR"),
by its undersigned attorneys, and serves the attached written Interrogatories on Pennsylvania
Awmerican Water Company ("PAWCT) and demands that the same be answered within twenty
(20) days as required by the Rules.

These Interrogatories shall be decmed to be continuing 5o as (e require supplemental

answers under oath if PAWC obtains further information not contained in the answers to the

following Interrogatories, between the time the answers are served and the time of hearing.

EDOCSMATRPAWCPUCY merrogs did
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YUKEVICH, MARCHETTI, LIEKAR
& ZANGRILLL P.C.

TN s o St
By: ) -zi//'(( 3&*4_)‘“;*):7 ;\J‘

Albert J. Zangrlly, Jr

- ‘

Mark Fischer

Autorneys for Complamant-Petitioner



DEFINITIONS

For purposes of these Interrogatories only. the following terms and phrascs shall have the
méamhgs asenibed to them herent |

Addresses. Both the present business and residential addresses. It the present business
and/or residential addresses are not known by PAWC, then addresses shall mean the last known
husuiess and residential addresses. |

Describe or Descnphion (i) When used in reference to persons or the members of a

class, means o identfy cach individuoal person or member of a class, and (1) wh‘en used in reference
o a Wnting or Document means to state the following as to each such writing:

{1} | the nature and contents thercof;

by the daie theicof,

{c) the name, address and pm:xtimi of the author or signer thercof;

{d) the name, address and position of the addressee, if any;

{e}  the present location thercof and the name, present address and position of the person
having prescut possession thcrcoﬁ and

iy a full vzuid complete summary of iis contents. |

; NOTE IN LIED OF DESCRIBING A WRITING, PAWC MAY ATTACH, BY WAY OF

ANSWER, A TRUE AND CORRECT COPY OF EACH SUCH WRITING.

PAWC: The ‘term includes, but is not Nymited to, PAW(C's officers, directors,

| employees, ccjxitmcmrq, agents, attormeys and representatives and those of PAW(’s predecessors.

Cldenufy or Idenufication: Means to state the entity’s full name, present Address,

teleplione number and, where an individual is being idertified, his present or last known position
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and hzmﬁm&:g :lfﬁﬁﬂti()h. Where the person is an entity, the name, address and telephone number of
| the principal contract person shalyl also be provided.
Unless context otherwise requires:
fa}  Words i the singular number include the plural, and m the p’lurﬁl include the
sigular; and
{b} Words of the masculine gender iticludc- the ferninine and the neuter when the sense

soandicates and words of the neuter gender may refer to any gender when the sense so indicates.

1. Explain in detal and with specificity the meaning of the phrase “daily load fuctor
of not than 0.757 as wtilized in PAWC’s Tariff Rider DRS-Demand-Based Resale Service

(“Rider DRS™).

VISWER:

A bt s 1 e

2 Identify” all customers of PAWC who, at any time, have been provided water service

pursuant to Rider DRS.
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3 [f the answer to the foregoing interrogatory is in the aftirmative, please provide,

purswamt o Rule §5.341{(c), a copy of the applicable service agreements by and between PAWC and

cuch and every such customer,

RESPONSE:

hs Ay

4. Identify* all customers of PAWC who, at any time, have been provided water

service pursuant to Tartff Rider DIS-Demand-Based Industrial Service (“Rider DIS™).

ANSWER:
5. If the answer to the foregoing interrogatery is in the affiomative, please provide,

pursuant o Rule §5.341{c), a copy of the applicable service agreements by and between PAWC and

cach und every such customer.
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0. [dentify* each and ¢verv corporation, partnershup or other type of enuty (othier than
municipalities or municipal ewtherittes engaged 1 the treatment and/or distribution of water
operating within the Commonwealth of Pennsylvania whose assets or stack (in excess of 50%
thereat) fms been acquired by PAWC or any subsidiary or parent of PAWC between 1993 and the

dute hereo! ("Acguired Entities™)

7. Ifthe answer to the foregoing interrogatory 1s in the affimative, please provide the
following mformation with respect to each and every such Acquired Enfity: -
(.x) - The consideration paid by PAWC, and
by The number of customers seeved by the Acquired Entities: and
() 1he geographie termntones served by the Acquired Entities, :mq

{dy The Acquired Entities rate schedules in effect inunediately prior to the
1 v Yi

closing of the sequisition and the rate schedule currently in effect
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8 Identify* cach and every Pennsylvama muoncipal authonty engaged w the treatiment

andor disttibutor of water whose assets or any portion of ussets has been acquired by PAWC or uny

subsidrary o parent thereof hetween 1993 and the date hereof (" Acquired Municipal Authorities™)

ANSWER:
9 If the answer to e foregoing interrogatory is in the affirmative, please provide the

fullowing intormation with respect to cach and every such Acquired Municipal Authority:
() The consideration paid hy PAWC; and
(k) The number of customers served by the Acquired Mumeipal Authonties; and
(¢)  The geographic tetnitorics served by the Acquired Municipal Autharitics,
s
{d) | The Acquired Municipal Authorities” rate schedules m effect immediately

prior 1o the closing of the acquisition and the rate schedule eurrently in etfect,

sgtlzsatar company DOTSMATRPAWC-FUC ntenops do

et




10, Idenufy* each and every mumcipally-owned (other than by municipal authorities)
water treatment facility and/or water distribution system located withun the Commonwealth of
Pennsylvania whose assets or any portion ol assets has been acquired by PAWC or any subsidiary

or parent thereo{ hetween 1993 and the date hereof (*Acywred Munieipal Systems™),

ANSWER:
IL o the answer to the foregoing interrogatory 1s i the affinnative, please provide the

following information with respect to each and every such Acquired Municipal System:
k (a) The consideration pad by PAWC; and
(b) The number of customets served by the Acquired Municipal Sy&!eins; and
{c) The geographie terntories served by the Acguired Municipal Systems, and
(d)  The Acquired Municipat Systems” rate scheduiés in effect immediately prior

to the closing of the acquisition and the rate schedule currenily in effect
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12. state whether PAWC has been involved in any civil action or adnunisirative

proceeding i which Rider DRS and/or Rider DIS was an issue.

prtiabr e

13 If the answer to the foregoing interrogatory is in the affirmative, please provide the
caption, docket or case number and name and address of the tnbunal in which the civil action or

administrative proceeding was adjudicated or is pending,

ANSWER;
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4 Does PAWC charge the ditferential between the rate charged customers pursuant 1o
Rader DRS and/or Rider DIS and the tan{f rate that otherwise would have been applicable to such
customers absent the avatlability of Rider DRS andvor Rider DIS as 1 loss on any PAWC internul or

external accounting document?

ANSWER:

15 1 the answer to the foregoing Interrogatory is in the affirmative, Describe* each
and every such Document. (NOTE: In lieu of describing the documents herein, PAWC may

attuch, by way of answer, ¢ true and correct copy of each and every such Writing or Document.)

ANSWER:

See Defuntions
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the attached INTERROGATORIES
AND I*‘UR'I"!{ER REQUEST FOR DOCUMENTS OF THE MUNICIPAL AUTHORITY
OF THE TOWNSHIP OF ROBINSON DIRECTED T 0‘ PENNSYLVANIA AMERICAN
WATER COM PANY PURSUANT TO THE RULES OF ADMINISTRATIVE PRACTICE
AND PROCEDURE (“RULES") §5.341 has been served on the following by first class mail,

pastage prepaid:

- Thomas P. Gadsden, Esq.
Morgan Lews
1701 Market Street
Philadelphia, PA 19103-2921

Attormeys for Pennsylvania American Water Company

Michael J. Witherel, Esq.
Witherel & Kovacil
966 Perry Highway

Pittsburgh, PA 15237-2107

Altorneys for Pennsylvania Municipal Authorities Association, Amicus Cunae (pending)

Office of Attomey General
Consumer Advocate’s Office
555 Walnut Street
Harrisburg, PA 17101 |
Department of Commerce
QOffice of Small Business Advocate -
Commerce Building, Suite 1102
300 North Second Street
Harrisburg. PA 17101

/P
DATE:  June 27, 2003 G i A
A Albert J. Zangnlls, I’
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ATTORNEYS AT LAW

11 BTANWIX STREEYT

Witter*s Divedd Dials )
412} 261 6780 . DULTE 1624

) ) PITTEAURGH, PENNSYLVANIA 1822241834
. Ul ZE[\‘ .,r TELEPHONE 412/284:6777
F O L D ER FAX 412/261-67088

July 17, 2003 [l; e

VIid FEDERAL EXPRESS

The Honorable James J. McNulty, Secretary Sgéf?%u T &
- Pennsylvania Public Utility Commission , T4R;
Commonwealth Kevstone Building
400 North Street

Harrishurg, PA 17105-3265

RE:  THE MUNICIPAL AUTHORITY OF THE TOWNSHIP OF ROBINSON VS.
PENNSYLVANIA-AMERICAN WATER COMPANY '
PUC Docket No. C-20030092

Dear Secretary McNulty:

Please find enclosed for filing the original and two copies of the Preliminary
Preheartng Memorandum on behalf of The Municipal Authority of the Township of
Robingon.

Copics have been served on the entities and individuals as set forth on the
Certificate of Service attached to the Memorandum.

Very truly yours,

VAT

Albert J. Zangrilli, Jr.

AJZ/ph

Enclosures

~cer The Honorable Larry Gesoff, ALJ (w/encl.)
Thomas P. Gadsden, Esq. (w/encl.)
Michael J. Witherel, Esq. (w/encl.)

John A. Vuono, Esq. (w/encl.)

Bohdan R. Pankiw, Esq. (w/encl.) S ' ‘ C)\
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COMMONWEALTH OF PENNSYLVANIA

PUBLIC UTILITY COMMISSION

THE MUNICIPAL AUTHORITY OF THE
TOWNSHIP OF ROBINSON,

Docket No.: C-20030092

Complainant - Petitioner, :

Vs,

Amﬁf; 4/7“\*

Uy 2003

PENNSYLVANIA AMERICAN WATER
COMPANY,

| D O C U M E [\%é’i{mndem. Papy PSEégE i
FOLD ER TAF?YS UenSsion

PRELIMINARY PREHEARING MEMORANDUM

AND NOW COMES The Municipal Authority of the Township of Robinson (“MATR™)

and by its undersi gned attorneys files this Preliminary Prehearing Memorandum pursuant to the

N OCmyy
L 25 g3 J

Prehearing Conference Order dated June 10, 2003, stating as follows:

History of the Proceedinp

This 15 4 challenge by MATR to the illegal use by Pennsylvania-American Water Company
(“PAWC”) of its special Taniff provision known as Rider DRS—Demand-Based Resale Service
(“Ridet DRS”) i an attempt to steal a long-standing customer of MATR. That customer is the
Weslern Allegheny County Municipal Authority, more commonly known as “WACMA”,
| MATR 1s a Pennsylvania municipal authority. 1 provides water and service to residents and
businesses located in Robinson Township, Allegheny County, and in adjacent municipalities. For

almost a half century, MATR has been the principal water supplier to WACMA.
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¢ ®
WACMA provides water service to residents and businesses located in North Fayette
Township, Allegheny C‘bumy, WACMA 15 & “distribution authority” only. Because it has no
imdependent source of walér,} it must purchase water from entities that produce and treat water for
| &:onmmmiaﬁ Upon purchase, WACMA then distributes the water purchased from other suppliers
toits own customers.
‘ 'MATR‘has been the primary water supplier for WACMA for many vears.! Pursuant to their
mos.t recent contract, entered in October 1983, MATR agreed to supply, and WACMA agreed td
purchase from MATR, 4 minimum of 85% of WACMAs total water needs annually.
Recognizirg that this contract would expirc in October 2003, the parties commenced negotiations
well in advance of the ex;airatioﬁ date. Many negotiation meetings were held and the panics had
reduced their differences to two issues that MATR asserts were and are quite capable of resolution.
Not at ‘issu& was MATR's proposed rate of approximately $2.05 per thousand gallons of purchased
watcer. Howc:ven in 1at’e March 2003, and while negotiations between MATR and WACMA were in
still on-going, MATR leamed, accidentally and not by the disélosure of WACMA and/or PAWC,
that W ACMA had entered into a new agreement with PAWC captioned “Water Sales Agreement”
(“the PAWC Agreemient”), pursuant to which PAWC would rcpiace MATR as WACMA’s primary
water supplier.

In order to seduce WACMA to leave its long time provider, PAWC offered WACMA a rate

e

* MATR beheves that PAWC has never provided WACMA with more than 5% of its water requitements, on
average  Duning the past several yeurs, PAWC has annually supplied WACMA with approximately 1 % of its water
supply. an amount that 1s minuscu’e compared 10 MATR s supply volume. MATR, in its Complaint, alleged that
PAWC only supplied water to a small, Secondacy System, unconnected to the Primary System to which MATR
provided water. PAWC densed this allegation and claimed that the two systems have recently been connected.
MATR will require discovery to address this claim, and to address whether the systems were connected as a pretext

for PAWCs use of Rider DRS 1n an attempt to acquire WACMA’s primary system. Regardless of whether the
systems have been connected, MATR will demonstrate that the Rider cannot be used by PAWC as a weapon to take
custorsers away from its competitors through predatory pricing. Further, it is unlikely that water was ever
translerred from the Secondary System to the Primary System nor can it be unul expensive pumping facihities are
vonstructed. However, of water was transferred between the two Systems, it would have been transterred from the
Prunary to the Secondary System given the hydraulics of WACMA s two Systems.

2
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* of $1.90 per one thousand gallons of water, a rate that is less than half of the $3.92 rate (hercinafier,
the cited rates will always mean per one thousand gallons) that P’AWC is required to charge resale
customers such us WACMA pursuant to its Tanff. in both the PAWC Agreement and the pleadings
filed in this action, PAWC has contended that its $1.90 rate was permitted under Rider DRS.
MATR will demonstrate at the hearing that PAWC’s use of Rider DRS violates its Tartff and is
fundamentally detrimental to the citizens of the Commonwealth and to PAWC’S own customers,

Rider DRS allows PAWC, under certain narrow circumstances, to ncgdtiate a non-tariff
wate for its resale customers. The Rider is applicable only with respect to a customer who (a)
purchases water from PAWC for resale; {b) enters into a Service Agreement with PAW Cfora
term of not less than 10 years; (¢) agrees to maintain a daily load factor of not less than 0.75; and
(d) has a viable compelitive alternative to service from PAWC and intends to select the
alternative to the detriment of PAWC and its other customers.

Traditionally, the Commission did not allow such non-tariff, negotiated rates in the water
industry. PAWC, in its attempt to gain approval of Rider DRS (and Rider DIS, an analogous
provision that applies to large industrial users) argued that 1t is detrimenml to its entire customer
base to Jose 4 large volume industrial or resale customer. Presumably, PAWC would have made
capital expenditures in the past in order to be able to serve such cusismers Again presumably,
such cusiomers contribute to the PAWC’s fixed costs and their departure would increasé the
burden cn PAWC’s other customers. Accordingly, when PAWC encouniered a “competitive
threat™ with respect to such customers, it wanted the ability to negotiate a compeltitive rate in
order to retain the customers. |

Despite PAWC’s arguments, Rider DRS was a contro?ersial provision. The Office of

Consumer Advocate vehemently opposed granting such negotiation power to PAWC and
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argued that such negotiated rates should be heavily scrutinized on a case by case basis. While
tepidly recommending the Rider’s approval, the Administrative Law Judge who heard the initial
case stated that:

I do endorse the [Riders], as at least an experiment to see if they are useful
and vigble. . . . I remind the Company that these [Riders] will be
serutinized in subsequent cases and that it has no inherent right to, in the
next rate case after a rate reduction has been granted, pass on the lost
revenue to other customers. lts actions and decisions will be scrutinized
by the Commission. '

PUC ctal. v. PAWC, 1995 Pa, PUC LEXIS 173 at *93-94 (PUC, 1595).

The Commussion, in its Opinidn approving the Riders, quoted the ALJ regarding
cubsequent scrutiny of the Riders and added that the “filing procedure approved herein will
provide ample opportunity for regulatory review to assure the QCA and the Commussion’s
eﬁf‘orccment staff that PAWC is not engaging in discriminatory practices under the riders.” PUC
etal. v. PAWC, 1996 Pa, PUC LEXIS 141, at * 15-16 (PUC, 1996).

In filing this Compl'aim, MATR is requesting that the Comimission engage in such
scrutiny. The plain language of the Rider demonstrates that PAWC's attempted use of the Riderk
is improper. The Rider is only applicable to a*‘customer" (not “potential” customer) who
“purchases water from PAWC foxf resale” (present ténsc) and which customer has “a viable
competitive alternative to service from PAWC and intends o select the alternative to the
detriment of PAWC and its other customers.” The very language of the Rider indicates that it
was intended to allow PAWC to prevent the Iosé of existing customers to competitive
altemati?cs; At no time has MATR offered WACMA an aitemative to the service it was
receiving from PAWC and at no time did MATR attempt to take such service from PAWC. In
other words, M ATR was noi a competitive alternative to PAWC’s service. MATR also wilt

~ present evidence that PAWCs existing service to WACMA {which service allegedly was
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t‘hfca(en&d by MATR} consisted of supplying WACMA with approximatciy 1% of its water
needs in 2002, The loss of such a customer, which loss was nevér threatened, could hardly be.
characterized as dctriinental to PAWC’s customer base. The Rider’s use in the PAWC
Agreement is’plainly illegal.
MATR willfﬁrther demonstrate that nowhere in the Commission’s opinions regarding
approval of the Riders is it suggested that the Riders may be used offensively; thét is, to aciively'
steal énoth’er water supplier's customer. This lack of discusston’strongly indicates thai the
- Commussion did not intend such usage. Moreover, such ﬁsé 1s problematic on several grounds.
Farst, in order to steal the customer, PAWC must use a grossly reduced rate in this case, which
rate will negatively impact its other residential and commzcr~ial customers who already bear a
substantial burden with respect to PAWCs fixed costs, {It should be noted that in order to

- perform ‘p‘ursuam to its putative agreement with WACMA, PAWC must invest in excess of two
million dollars i interconnect and pumping facilities. This cost will not be paid for by
WACMA, at least initially. Therefore, it will be passed on to PAWC’s other customers.) Second,
MAT R’”s customer base will sui‘fer from the loss of substantial revenue—indeed, its mosf
substantial custém’cr. Lastly, WACMA’s customers will ultimately suffer. It‘WACMLA’s fifteen
(15) year contract with PAWC is not stricken, it is unlikely that MATR will be in a poéition to
provide water to WACMA at the termination of that contract. At that time, WACMA’s
customers wxil be subject to PAWC‘S regular tariff rates, which rates are, and have historically

been, much higher than MATR’s rates.”

* The Philadelphia Inquirer reports that in the Philadelphia area, water bills range from $376 10 443 per year,
double that of customers served by one of the region’s few remaining municipal water suppliers. And those bills are
increasimyg, The two corporate water suppliers, Philadelphia Suburban Corp. and PAWC, “are filing for rate
increases every [8 months to two years, pushing water rates up faster than inflation.” (Feb, 26, 2002). Given the fact
thut RWE, AG pard 7.6 billion dollars (including debt assumption) for Amenican Water Works Co., PAWC's parent,
those rate increases should come as no surprise. See “American Water Agrees to Buyout by German Firm,” Gannett
Ca, Inc., Courier-Post (Sept. 18, 2001). Debt service isn't cheap.

5
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- MATR will deruonstrate that massive acquisition and control of water systems statewide
is the goal of PAWC and of its parent American Water Works Company, Inc. (“American
Water™) and its ultimate owner, RWE AG, a German energy conglomerate, “one of the world’s

largest utility groups and the third largest provider of water. ..in the world.” American Water/

RWE Group, 2002 Operational and Financial Report, p.3. PAWC must not be permitted to
utilize Rider DRS as a ’weapon in its blitzkreig to monopolize the water suppiy industry, thus
defeating competition from municipal authorities. |

- Finally, MA'TR contends that even if the Commussion declares that Rider DRS applies to the
PAWC Agreement, the rate set forth in the PAWC Agreement violates the Minimum Rate

requirement set forth in the Rider.

Issues

1. T‘he Water Sales Agreement dated March 28, 2003, by and between WACMA and

PAWC 15 llegal because: |

(&) Rider DRS cannot be used offensively by PAWC, in order to take a
customér away from MATR; and, in the event the C‘ommission determines vtvo vvxhe contrary, then

{b) the rate per 1,000 gallons ($1.90) purported to be charged by PAWC
pursuant to the PAWC Contract is less than the Minimum Rate required by Rider DRS; and

| () its implementation would further the anti-competitive and monopolistic goal

of PAWC in eliminating competition in itlc water supply industry both in the westermn suburbs of

| Allegheny County and the Commonwealth of Pennsylvania,
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§.ist of Witnesses

Because of the clandestine nature of the dealings between PAWC and WACMA wiih
respect to MATR, and further, owing to the fact that docur‘hents critical to MATRs case aré in the
possessmn and custody of PAWC and WACMA, MATR must conduct prehearing &iscovery (as is
its right under the Rules) in order to ascertain the names of witnesses in the employ of or retained
by PAWC and/or WACMA s0 that MATR can provide these names to the Commuission in a
subsequent or amended Prehearing Statement, |

Subject to the foregoing, and at this time, MATR intends to call the following witnesses:

NAME OF WITNESS SUBJECT OF TESTIMONY

TANTHONY T. LENZE T L. History and content of negotiations by and
: between MATR & WACMA re post-October
2003 sale of water by MATR to WACMA.

2. Revenue derived by MATR from water sales
to PAWC.

3. Long-term destructive effect on competition if
PAWC Contract is permitted to stand.

| REPRESENTATIVES OF PAWC 1. Terms and conditions of the PAWC Contract
2. Purposes and intent of Rider DRS based on:

{a) lustory of proceedings before PUC
pursuant to which Rider DRS wus
- approved as a Supplement 1o PAWC’s
Tariff, and

{b} customers currently being served or
proposed to be served by PAWC pursuant
10 Rider DRS; and

(c) testimony from and results of other
challenges (1f any) to PAWC’s use of
Rider DRS to obtain and/or retain
custorers. ‘

MATRPANC PO 003 Lo VPl Prehearing Memoraaduni#2




RAvwoNo H ANTONFLIL, P E
NIRA Consulting Engineers, Inc.

3. Terms and conditions and applicability of
relevant provisions of PAWC’s Tanff,
Without limiting the generality of the
foregoing, applicable rates permitted to be
charged WACMA in the absence of Rider
DRS.

4. Calculation of the Minimurm Rate pursuant to
Rider DRS generally and as to be applied
pursuant to the PAWC Contract.

5. Engineering characteristics of the three
proposed new interconnects between the
PAWC and WACMA systems. -

[6. Discriminatory nature and effect of Rider
DRS as applied to MATR ]

1 MATR’s water pfoduction Cépbébiiities.

. Opecrational analysis of the WACUMA system
currently and afler the construction of the
proposed three (3) new interconnects between
the PAWC and WACMA systems.

| 28

i 3. Long-term destructive effect on cbmpctitian if
PAWC Contract is permitted to stand.

i

i

DaviD G, NICHOLS, D.E.
' Nichols & Slagle Engincenng, Inc.

and/or

OTHER REPRESENTATIVES OF WACMA

1. Operational characteristics of WACMA
system.

2. Sources and amounts of water purchased by
WACMA from all suppliers,
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YUKEVICH, MARCHETT], LIEKAR
& ZANGRILLL P.C.

Albert J. Zangrilli, Jr.
Pa. 1.D. No. 15929

By: «\w‘h(\:rl.@ fes
Mark Fischer
Pa. 1.D. No. 69425

Attorneys for The Municipal
Authority of the Township of Robinson




o ®

CERTIFICATE OF SERVICE

I hereby certify that [ have this day served a true copy of the foregoing, document upon
the participants and proposed Intervenors, listed below, in accordance with the requirements of §
1.54 by both first class United States Mail, postage prepaid, and facsimile (relating to service by

a participant):

HONORABLE LARRY GESOFF
Administrative Law Judge

1103 Pittsburgh State Office Building Lo
300 Liberty Avenue Uy
Pittsburgh, PA 15222 AN
B, U, T
| ) 7 ls WY
THOMAS P. GADSDEN, Esq. S 7’
Morgan Lewis ,9% _4,7} 7
1701 Market Street T Co ’
Philadelphia, PA 191032921 o g,

Attorneys for Pennsylvania American Water Company

MICHAEL J. WITHEREL, ESO.
Witherel & Kovacil
966 Perry Highway

Pittsburgh, PA 15237-2107

Attorneys for Pennsylvania Municipal Authorities Association, Amicus Cunae (pending)

JOHN A. VUONO, EsQ.
Vuono & Gray, LLC
2310 Grant Building

Pittsburgh, PA 15219-2383

JaMES ] MCNULTY, SECRETARY
Pennsylvania Public Utility Commission
~ Commonwealth Keystone Building
400 North Street
Harrisburg, PA 17105-3265
ATTN: Office of Trial Staff
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BOHDAN R, PANKIW, ESQ.
Chief Counsel
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harnsburg, PA 17105-3265

DATE July /77 2003 ‘ LA
: ALBERT J. ZANGRILLL JR., ESQ.

MATIUPAWE PUL LI00Y Lit VPrehim Preheansg Menmorandume-#2




.

YUKEVICH, MARCHETTI, LIEKAR & ZANGRILLI, P.C.

ATTQRNE.’YS AT LAW
Writer s Direct Disls 1L STANWIX BTRERT
(411} 2616780 :

BULITE 1024 &
PITTSBURGH, PENNBYLVANIA 1522243

TELEPHONE 412/261-8777 R

J ] » 10 2003 FAX A12/261-6782
uly 16, 20

Via P‘A(‘thﬂLE‘(? 17-783-9526) AND FIRST CLASS MAIL

The Honorable James J. MeNulty, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street DO C U M E N T
Harrisburg, PA 17105-3265 ;: tﬂf D E R
I Lo US

RE: T HE MUNICIPAL AUTHORITY OF THE TOWNSHIP OF ROBINSON VS,
PENNSYLVANIA-AMERICAN WATER COMPANY
PUC Docket No. C-20030092

Dear Secretary MeNulty:

My law firm is counsel to The Municipal Authority of the Township of Robinson,
Complainant-Petitioner in the above-captioned proceeding (“MATR”).

On Monday, July 14, 2003, we received a Petition of Western Allegheny County
Municipal Authority to Intervene and Request for Expedited Action. The Petition
requests that the relief sought be granted prior to Friday, July 18, 2003; thus without the
opportunity for MATR to file an Answer to the Petition as is permitted by the Rules and
to have the Petition appropriately considered by the Commission after the issues have
been fully framed. MATR is opposed to the granting of the Petition generally and

ceriatinly withutl an opporiuuty 1o auswer the Petition. MATR will set forth 15 reasons

in its Answer that it will file well before the expiration of the twenty (20) days allotted to

it by the Rules. 52 Pa.Code §5.61(a).

i @ @%g‘%’%% ~ Very trul‘y’yours’, , |
2 L 28 o003 | mﬁ#‘“

Albert J. Zangrilli, Jr.
AJZ/ph |
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The Honotable James J. MeNulty, Secretary
July 186, 2003
Page 2

ce:  The Honorable Larry Gesoff, ALJ
(viu fox [412-5G3-5692) and
first class mail)
Thomas P. Gadsden, Esq.
Michael J. Witherel, Esq.
John A. Vuone, Esq.
Bohdan R. Pankiw, Esq.
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Susan C. Indrizano+ ‘ ’ ,
‘Abo Admitted i Flonda - July 16, 2003 ' Facaimile
«Abko Admitted in Maryland \k) 12-471-4477
Re:  'The Municipal Authority of the Township of Robinson ' § =
v. Pennsylvania-American Water Company = O X
Pennsylvania Public Utility Commission z =
Docket No. C-20030092 Rl
Qur File 4974 @ .
= ~ -
4 S o L
. ; Ty o G
Mr. James J. McNulty, Secretary Z o

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17105-3265

Dear Mr. McNulty:

‘We enclose for filing with the Commission the original and three (3) copies of the
Prehearing Memorandum of Western Allegheny Municipal Authority (“WACMA™) in
connection with the Prehearing Conference scheduled for Friday, July 18 before
Administrative Law Judge Larry Gesoff. ,

‘Simultaneously, we are sending a copy to Judge Gesoff and to each of the parties

of record as shown on the Certificate of Service attached to the Memorandum.

Please acknowledge receipt and filing of the enclosed on the duplicate copy of this
letter of transmittal and retumn it to the undersngned in the self-addressed, stamped

envelope provxdcd

Sincerely yours,

CW226918

Enclosures

ce:  Honorable Larry Gesoff (by facsimile)
Parties of Record




PENNSYLVANIA PUBLIC UTILITY COMMISSION

S
prssomems

THE MUNICIPAL AUTHORITY OF )
THE TOWNSHIP OF ROBINSON )
)
Complainant-Petitioner, )
) . .
v. ) Docket No. C-20030092
o ) 8
PENNSYLVANIA-AMERICAN ) 5 =
WATER COMPANY ) A
” ) S
Respondent. ) S
) = =
3 @
P — e e

PREHEARING MEMORANDUM OF

WESTERN ALLEGHENY COUNTY MUNICIPAL AUTHORITY

Western Allegheny County Municipal Authority (“WACMA”), proposed
Intervenor, by its undersigned attorneys, files this Prehearing Memorandum pursua‘nty to
the Prehearing(ﬁfonfercncc Order dated June 10, 2003 issued by Administrative Law
Judge Larry Gesoff and in accordance with the Commission’s regulations at 52 Pa. Code

§5.222:

. STATUS OF WACMA

On July 14, 2003, WACMA filed with the Commission and Judge Gesoff and
served on all parties of record its Petition 1o lntefvcné in this proceeding in support of the
position of Pennsylvania American Water Company (“PAWC™). :

QOCUMENT - DOCKETED
e EE JuL 23 2008
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Subscquently, Judge Gesoff advised the attorney for WACMA that he would not

act on the Petition to Intervene until The Municipal Authority of the Township of
Robinson (*Complainant™) has an opportunity to respond to the Petition, but that he

would permit WACMA to participate fully in the Prehearing Conference.

1. HISTORY OF THE PROCEEDING

* In order to avoid unnecessary duplication, WACMA adopts in its entirety the
“HISTORY OF THE PROCEEDING” set forth at pages 1 and 2 of the Prehearing

Memorandum of PAWC dated July 15, 2003.

II1. ISSUES
In order to avoid unnecessary duplication, WACMA ado};ts in its entirety the
“iSSUES” set forth at pages 2 and 3 of the Prehearing Memorandum of PAWC dated
July 15, 2003, subject to the caveat that WACMA reserves the right to address any
 additional issues which may arisc as a result of the discovery or hearing stages of the

proceeding,

V. WITNESSES

Subject to the reservation of the right to call additional witnesses after the
completion of Complainant’s case-in-chief, WACMA may present one or more of the

following witnesses:




) @ &

1. David G. Nichols
Nichols & Slagle Engineering, Inc.
980 Beaver Grade Road
Coraopolis, PA 15108

2. Mr. Phillip W. Morris, Sr.
Chairman
Western Allegheny County Mummpal Authority
403 Virginia Drive
QOakdale, PA 15017-9105

3. Ms. Carol A. Wagner

: Western Allegheny County Municipal Authority
403 Virginia Drive
QOakdale, PA 15071-9105

V. SCOPE OF TESTIMONY

If any of the above witnesses are presented by WACMA, the following is a
sumrmfy of the scope of their respective proposed testtimony:

L. Mr Nichols is a consulting engineer whose has been engaged in providing
services for WACMA for a number of years. He is familiar with certain of the facts and
maintaing certain of WACMA's records bearing on the issues raised in the Complaint.

2. Mr. Morris is not an employee nor a full-time representative of WACMA.
Irt his capacity as Chairman, Mr. Morris is conversant with certain of the issues faised in

the Complaint.

Cad
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3. Ms. Wagner is a full-time employee of WACMA. She maintains certain

of the records of WACMA which may be relevant to certain of the issues raised in the

Complaint.
Respectfully submitted,
VUONQ,& GR
By:
Wiliam A. Gray, Esq.
Vuono & Gray, LLC
/2310 Grant Building
Pittsburgh, PA 15219
- {412) 471-1800
Special Counsel to
Western Allegheny County
Municipal Authority
Ronald J. Brown, Esq.
GROGAN GRAFFAM
Four Gateway Center
12th Floor

Pittsburgh, PA 15222
(412) 553-6343
Of Counsel

VUONO & GRAY, LLC
2310 Grant Building
Pittsburgh, PA 15219
(412) 471-1800

Of Counsel

26973



CERTIFICATE OF SERVICE

I hereby certify that on this 16th day of July, 2003, a true and correct copy of the
attached Prehearing Memorandum of the Western Allegheny County Municipal
Authority was served on the following in accordance with the requirements of 52 Pa.
Code §1.54: |

Thomas P. Gadsden, Esq.

Mr. James J. McNulty
Anthony C. DeCusatis, Esq.

Secrctary

Pennsylvania Public Utility Morgan, Lewis & Bockius LLP
Commission ‘ 1701 Market Street

P.O. Box 3265 Philadelphia, PA 19103

Harrisburg, PA 17105-3265 (also by facsimile)

Michael J. Witherel, Esq.

Bohdan R. Pankiw, Esq.
Chief Counsel Witherel & Kovacik o, |
Pennsylvania Public Utility 966 Perry Highway & &
Commission | Pittsburgh, PA 152377 &
Commonwealth Keystone Building = =
400 North Street | X &
Harrisburg, PA. 17105-3265 “r
N 5 o
The Honorable Larry Gesoff &g
c ~d

Pennsylvania Public Utility Commission
1103 Pitisburgh State Office Building
300 Liberty Avenue
Pittsburgh, PA 15222

(also by facsimile)

Albert 1. Zangrilli, Jr., Esq.

Yukevich, Marchetti, Liekar & Zangrilli, P.C.

11 Stanwix Street

Suite 1024

Pittsburgh, PA 15222-1324
(also by facsimile)




