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SECOND INTERIM ORDER

On June 13, 2003, the Pennsylvania Muanicipal Authorities Association (PMAA) filed a
notion to intervene and un amicus brief. The proper pleading to obtain intervener status is a petition, not
a motion; 1 will treat PMAA's motion to intervene as a petition. In its prehearing memorandum

Pennsytvania American Water Company objected to the filing of an amicus brief at tha stage it the

- proceeding if they could file another bref at the conclusion of the proceeding. At the prehearing

conference held July 18, 2003, the parties did not object to PMAA'’s intervention and counsel for PMAA
decided to file un amicus brief at the conclusion of the hearing. Counsel for PMAA stated also that
EMAA’s sole purpose in this proceeding is to file an amieus brief Tr. &

THEREFORE:

(T IS ORDERED:

1. That the petition of the Pennsylvania Municipal Authorities Association to

mtervene in s proceeding for the purpose of filing an amicus brief is granted,

2. That the Pennsylvania Municipal Authoritics Association 15 a party to this

proceeding solely for the purpose of filing an anucus brief
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COMMBEBNWEALTH OF PENNSYLVANIQ
PENNSYL IA PUBLIC UTILITY COM SION
Office Of Administrative Law Judge | o
P.0O. Box 3265, Harrisburg, PA 17105-3265 REFER 10 OUR FLE
January 28, 2004

In Re: C-268306892
(See letter dated 01/28/2004)

Municipal Authority of the Township of Robinson
V.
Pennsylvania-American Water Company

For the Commission to enter an order prohibiting Pennsylvania-
American Water Company from commencing service to Western
Allegheny County Municipal Authority pursuant to the
Pennsylvania-American Water Company Agreement, or constructing
“any facilities with respect to such service.

Hearing Notice

This is to inform you that a hearing on the above-captioned
case will be held as follows:

Tygg: Hearing on Petition for Interim Emergency Order
Date: _ kTuesday, February 17, 2684
Time: 16:86 a.m. ~ DOCUM
| ‘ ,-:EFPQ’T
Location: 11th floor hearing room T e
Pittsburgh State Office Building I (}L.[)F“ﬁg

380 Liberty Avenue
Pittsburgh, Pennsylvania

Presiding:  Admipistrative Law Judge Larry Gesoff
1163 Pittsburgh State Office Building
300 Liberty Avenue
Pittsburgh, PA 15222
Telephone: (412) 565-3550

Fax: (412) 565-5602 ﬁf@(gam =ER

0 cEB 27 2004




Please mark y% records accordingly. ‘

If you are a person with a disability, and you wish to
attend the hearing, we may be able to make arrangements for your
special needs. Please call the scheduling office at the Public
Utility Commission:

» Scheduling Office: (717) 787-1399.
» AT&T Relay Service number for persons who are deaf or
hearing-impaired: 1-800-654-5988. ‘

pc: Judge Gesoff
Steve Springer, Scheduling Officer
Beth Plantz
Docket Section
Calendar File




CO DNWEALTH OF PENNSYLVA‘A
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Office Of Administrative Law Judge
P.0. Box 3265, Harrisburg, PA 17105-3265 REFER 10 DURFIE
January 28, 2004

In Re: (-20038892
(See letter dated 11/17/2003)

Hunicipal Authority of the Township of Robinson
V. '
Pennsylvania-American Water Company

For the Commission to enter an order prohibiting Pennsylvania-

American Water Company from commencing service to Western

Allegheny County Municipal Authority pursuant to the

Pennsylvania-American Water Company Agreement, or constructing
any facilities with respect to such service.

Hearing Cancellation Notice

, ~ This is to inform you that the Further Hearing on the above-
captwoned case scheduled to be held on Thursday, January 22, 2004 ,
t 9:00 a.m. was canceled.

Presiding: Adm1nlstrat1ve Law Judge Larry Gesoff
1103 Pittsburgh State Office Building
300 Liberty Avenue

Pittsburgh, PA 15222 Zﬁ%ﬁ%{?
Telephone: (412) 565-3550 VG /, /%[/l/

Fax: (412) 565-5692

Please mark your records accordingly.

pc: Judge Gesoff o

' Steve Springer, Scheduling Officer /;Hk*ﬁg*meNm
Beth Plantz : kﬁ} ey ?f?;?
Docket Section | w’,f/}/
Calendar File FEB 17 s




© ®
COMMONWEALTH OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Office of Administrative Law Judge

Fax 412
1103 Pittshurgh State Office Building, 300 _iberty Avenue, Pitisburgh, PA 15222 wirthso ooneie
UUCHMEN flocuerap
et T February 9, 2004 o
| ' APR 14 2004
TO ALL PARTIES OF RECORD: L

Re: Municipal Authority of the Township of Robinson v,
Pennsylvania American Water Company
- Docket No. C-20030092
The transcript of testimony taken in the above en
parties will file briefs.

titled proceeding indicates that the
Inn accordance with the Commission’s Rules of Practice, main briefs shall be filed on
or before March 8, 2004; reply briefs, if any, shall be filed on or before April 2, 2004, If briefs are
not received within the allotted time, they shall not be accepted for filing, except by special

permission of the presiding officer. Your main briefs should be concise and must comply with 52
Pa. Code §5.501. I you do not file a main brief, no reply brief will be accepted from you.

Microsoft Word.

Agn original and nine (9) copies of each main and reply brief must be filed with the
3265, Harrisburg, PA 17105-3265. Also, two copies must be served on each party of record.

Commission in accordance with 52 Pa. Code §1.4 and in care of the Docket Section, P.O. Box

Please provide me with one print copy of the brief and a copy on a 3.5" diskette compatible with

Very truly yours,

"‘) " N
& 2 =
Larry Gesoff 2 Fas} !
Administrative Law Judge . w QO
' Ty - M
LG:bmf | Sz )
ol = J
ce:  Docket Section = “-; =
Beth Plantz r;; "o
Chief, Scheduling Unit >



OALJ Hearing Report

e i

' ”C'aé‘ccaoogz

Please Qck  Those Blacks Which Apply

DocketNo - YES NO
o Prehearing Held: = T
Case Name: Authonty of the Townsh'p of Rabinson | Hearing Held ) D
B v Pennsylvania-American Waler Company Testimony Taken: X O
Transcnpt Due: X
”“ S [ Hearing Concluded: | KT O
Location: Pittsburgh > (~~ | Furher Hearing Needed: R
, : | | <y '] L1y |Estimated Addl Days: 7
Date. January 21 and X¢, 2004 2. (] | ‘ |
” ' ‘ = j RECORD CLOSED | L] i<
2 et . R
| S Briefs to be Filed: [ O
"Reporiing Firm: | Commonweaith Reporting e OATE:
D i T RN Bench Decision: L
T & REMARKS: |onuy oNE DAy OF HEARING S
= WERE HELD . No HEARING AECESSARY
R on) TaN 27,04,  REORD _wiLlL
- “ CLose DPON FriNg of BRIEYS
o ;

 PLEASE PRINT CLEARLY - lncomplete Information may result in delay of processing. _

' Name and Telephone Number

~ Who are you representmg? '

Alprer T Srviril,
TR.

, ~ Address
{1 SrARL e J7. Sure /o2y
Prrrstpoye—=- ;PA—#&-"
T " State ~p
I 1755084 | PA 1 15222

MBTR, Compeanho7

T ephone ((1/2)26/ 0780}

E-mail Address: & ¢ nap, /L@ ymls. com

Fax Number. /¢/,- 26/-0789

Ketns T 'bhocs

/1 S5y Sreces; Surre (05

k City S Zp

Frirs8vens (A | 15092

e (. z’mﬁﬁwm>

T @Iephone

E-mail Address: }(ﬂh‘/ﬂc@ ymez.con

Fax Number &)a) a6 764

Jm%u/i { ﬂ” 1

G 8O WAS Hmie ions 70D
Su.";'e:* 8/0/

AT

Gity TSt Zp ‘
f?(u,?g A J% /7228 T
Tetephone Cf/z 3*—/ 3 c> /70 E- manl Address  FaxNumber: &/72 343097/
-E] Check this box if additional parties or attendees appear on back of fg .
| Reporter's Signature

Note: Cbmpleﬁon of this form does not constitute an entry of appearance, see 52 Pa. Code §§1.24 and 1.25.




YUKEVICH, MARCHETTI, LIEKAR & ZANGRILLI, P.C
: ATIORNEYS AT LAW
11 STANWIX STREEY

BUITE 1024

FITTSBURGH, PENNSYLVANIA 15222 134

Co Werter's Dot Dl o
(4123 2610780

-

TELEPHONE 412/2618777
FAX 4127261 €785

Febm’ary 12, 2004

Vid FEDERAL EXPRESS ;
Pennsylvania Public Utility Commission

. RECEIVED
S‘ccretury’s Bureau '

-
Fes 1 5 - O
Commonwealth Keystone Building, 2" Floor B12 2004 ?’2 C:);
400 North Street PA PUBLIC C—
Harrisburg, PA 17120 SECRETX%% COMM ‘SQ oy O 3’\"1
ATTN: Docket Section w =
RE:  THe MUNICIPAL AUTHORITY OF THE TOWNSHIP OF ROBINSON v
PENNSYLVANIA-AMERICAN WATER COMPANY ET Al
PUC Docket No.: C-20030092
Gentlemen:

ease find enclosed for filing the original Petition for Interim Emergency Order

As required by the Rules, true und correct copies of the enclosed Petition have

been served on Administrative Law Judge Gesoff and counsel for all participants in the
manner set forth in the Certificate of Service

Thank you very much.

Very truly vours,

G p
Albert J. Zangrilly, Ir.

AlZiph |

Enclosure

ce

The Honorable Larry Gesoff, ALY (w/ enclosure)
The Honorable Robert A. Christianson (wfcnclusure)
“Thomas P. Gudsden, Esq. and
Anthony C. DeCusatis, Esq. (w/ enclosure)
Susan Simms Marsh, Esq. (w/ enclosure)
Michael J. Witherel, Esq. (w/ enclosure)
John A. Vuono, Esq. (w/ enclosure)

FAOCSMATRIPAWL-PUC (2003 Tigauonilachet Secuor Hrd2 1204 doy




FEB 1 2 2004

COMMONWEALTH OF PENNSYLVANIA

pA PUBLIC UTILITY COMMISSION

PUBLIC UTILITY COMMISSION SECRETARY'S aUREAU
THE MUNICIPAL AUTHORITY OF THE )
TOWNSHIP OF ROBINSON, J
' ) Docket No.: C-20030092
Complainant - Petitioner, ) D A C Lin o
, ' ) (e
vy ) gl JME N T
; ) ‘D
CPENNSYLVANIA AMERICAN WATER ) F O L D E R
COMPANY, ) : @ o
) o B i
Respondent. ) E g x E T E
)

FEB 27 2004

PET!TVION FOR INTERIM EMERGENCY ORDER

AND NOW COMES The Municipal Authority of the Township of Robinéon (“‘MA'I’R:“}
Cand by ity undcrsignéd attorneys files this Petition for interim Emergency Order pursuant to 52 Pa.
Code §3 6 et seq., averring as follows:

1. On or about April 15,2003. MATR filed a F’omml Conxp{ssirlt and Petition for
Declaratory Judgment in this matter. 4That Complaint is incorporated herein by reference as though
more fully set forth herein. |

2. It this action, MATR alleges. in short and inter alia, that Respondent Pennsylvania
American Water Compuny (“PAWC”) entered ito a Water Sales Agreement dated March 28, 2003
{“Agreement”} with the Western Allegheny County Municipaf Authority ("WACMA”} pursﬁant to
which PAWC agreed (o sell and WACMA agreed to purchase vinually all of WACMAs water

needs at a rate set pursuant to a tariff rider known as “Rider DRS™.

el compuany TP S MATIPABC UL Q063 hosgasionplies for Imertn Lmeegency edee 82 doc




3 MATR alleges that the uSc of Rider DRS in this case is illegal for the reasons set
forth in ilSCtzmpIaim and Prehearing Memorandum which documents are incorporated herein by
rcf”crcnae as though mote fully set forth her¢in.

4. On January 21, 2004, a hearing was held on this matter before the Honorable
Frederick R, Nene, Administrative Law Judge. who ﬁréSided ’okvér the hearing in the absence of the
Honorabie Lmy Gesoft, the Administrative Law Judge to whom this case had been assigned. A full
and complete record was made of the facts and circumstances pertaining to the Complaint and the
alleged defenses thereto was made and the transcript thereof was filed with the Commission.

s The Agreement was admitted into evidence at the hearing’ and is incorporated
herem by reference as though more tully set forth herein.

6. The Agreement provides, inter alia, as follows:

“The parties recognize and expressly apree that the consummation of this
transaction is conditioned upon receiving approval from the PA PUC to the
extent such approval is required ” Par. 4.6.

“[PAWC] represents and warrants. ..that this Agreement shall be filed with
the Pennsylvania Public Utility Commission (PUC) and is 5ub3u.t 10 review
by the PUC.” Par. 24.1.

7 | Nevertheless, on February 4, 2004, only days after the hearing, MATR was
informed that PAWC immediately conunenced the sale of water pursuant to the Agreement.

3 No approval for the implementation of the Agreémem was ever ’gnmted by the
" Commission or any Administrative Law Judge and the question of the Agreement’s legality is the
 core issue pending before this T ribunal.

9. Chief Admirstrative Law Judge Christianson who adj udicated the case involving

the initial approval of Rider DRS stated:

" The Agreemert is attached to MATR Hearing Exhibit | as Exhibit Lenze - 9.

Vymlesel brompany DOUTMA LR PAVCPUC (2003 Iiganonp Pee for Incerim Emergency Order 82 dog
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I do endorse the [Riders], as at least an experiment to see if they are useful
and viable . . . [ remind the Company that these [Riders] will be
scrutinized in subsequent cases and that it has no inherent right to, in the
next rate case after a rate reduction has been granted, pass on the lust
revenue to other customers.  Its actions and decisions will be scruumz,ed
by the € OmmlelOl‘l

PUC et al v. PAWC, 1995 Pa, PUC LEXIS 173 at *93-94 (PUC, 1995).

100 PAWC"S attempted use of Rider DRS in the Agreement is clearly suspect, for the
reasons set forth in MATR's Complaint; namely, that Rider DRS was never intended to be used as a
vompetitive weapon to allow PAWC to take 4 customer fron: another water supplier; in this case,
MATR.

11, By this Petition, MATR is requesting that PAWC be prohibited from selling water 10
WACMA pursixam to the Agreement until a final order is entered with respect to the legality of the
Agreement; that is, MATR is simply requesting that the status quo be maimaiﬁéd until such final
orddis entered. | |

12, Ifthis Petition is not granted, P’AWC‘ will continue to sell water at ’im unlawful rate
because:

(a) the rate charged by PAWC pursuant to :tha Agrc‘emént is illegal and not
otherwise authorized by the Commission; and

(by  the Public Utitity Code requires that a lawful rate be charged and paid at all
times; und

(¢c) discrimin‘at‘ion among ratepayers arises if an unlawful rate is charged.

13. The appropiiate oversight and regulation of PAWC will not be achieved if PAWC
is permitted to ci)mmcnce service pursuant to an Agreement which has not yet been approved by the

Commission and the legality of which is being challenged in a pending Commission proceeding.

syarlentid company DECSMATRPASCPLC (2003 huganonpPer for intepym Emergency Qrder #2:doy
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14.  The récc)rd of the hearing is devoid of any persuasive evidence that the use of Rider
DRS is legal in this case.

15, For the reasons set forth herein, MATR’s right to relief is clear. 52 Pa. Code §
3 T)(1).

16,  MATR’s néed for relief is immediate because the illegal water sales commenced on
Fcbruzuy 4, 2004. 52 Pa. Code § 3.7(a)(2).

17.  MATR’s injury will be irreparable if the relief is not grantc:d becauée MATR will

tose the revenue it would charge for the sale of water to WACMA. MATR will not be able to

recover such losses from either PAWC or WACMA pursuant to any cause of action. See West Penn

Power Company vs. Pennsylvania Public Utility Commission et al., 150 Pa. Commw. 349, 615

A2d 951 (1992)(economic injury can satisfy the irreparable injury requirement) and 52 Pa. Code §
3.7 (w)(3). Furthermore, PAWC s illegal use of its tariff vonstitutes “irreparable injury of the most
serious nature and {is] a proper subject of a preliminary injunction.” Pennsylvania Public Utihty

Commission v. Isracl, 356 Pa. 400, 52 A2d 317 at 321, 1947 LEXIS 355***7 (1947).

18,  The relief requested is not injurious to the public interest, 52 Pa. Code § 3.7 (a)(4).
‘T'o the contrary, the public interest will be harmed if an unlawful rate is peﬁnitled to be charged
because:

(ay  PAWC s rate payers will be adversely affected by PAWC’s illegal use of
Ridér DRS in the Agreement because the rate charged pursuant to Rider DRS is approximately one-
half the legal tariff rate whicﬁ should apply to WACMA; and |
B by the rate payers of WACMA may be obEigaied to pay PAWC the ditference

between the lawtul rate and the unlawtul rate in the event a final order is issued either striking down

the Agreement or prohibiting sales 1o WACMA pursuant to Rider DRS; and

et oty K SSMATRPAWCPUC 220038 hugutin) Pt frr ingerim Emergency Urder 82 dog ‘ of
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| {¢) MATR will be required to increase its rates by approximately 30% (see
MATR Heariﬁg Exhibit 1, pp. 25-26), chiefly because of the loss of WACMA as a customer. This
merease will be burdensome and unfair to MATR s customers in both Robinson and Fikndl‘ey
Townships because, if MATR ultimately prevails in this case. the result will have been an
umicccssary rate increase paid by MATR’s customers.
19, Muaintaining the status quo until the issuance of a final order will lead to the ‘Paifcst

and most just result, a result in complete conformity with the prineiples of sound utility regulation.

WHEREFORE, The Municipal Authority of the Township of Robinson respectfully
requests that an interim emergency order be entered barring the sale of water pursuant to the Water
Sales Agreenmient by and between the Pennsylvania American Water Company and the Western

| Allegheny Courty Municipal Authority dated March 28, 2003 until a final order is entered.

YUKEVICH, MARCHETTI, LIEKAR
& ZANGRILLI, P.C

| By: zg@\l%}ﬂéﬁ’

“Albert J. Zangrilli, Jr.

Attorneys for Complainant - Petitioncr

sipanlzonllt compans DOCSR A TR PAC-PUC (2003 htigatianpPes for Inteens Dmergacy Onder £2 dov




VERIFICATION

1, Ant}’mny Lerze, verify thut ['am Executive Director of the Municipal Authority of the
Township of Robinson and that 1 am authorized to make this verification on its beha]f. The
statements made in the foregoing Petition for Interim Emergency Order are true and correct to
the best of my knowledge. information and belief. I understand that false statcments herein are

made subject to the penaltics of 18 Pa .S $4904, relating to unswarn falsification to authoritics.

THE MUNICIPAL AUTHORITY
OF THE TOWNSHIP OF ROBINSON

Byﬁ%ﬁ%ﬂ
Anthony Lepzd O’ L

Executive Director

FoiX R NSIATR PAWC P 12003 Irugabion Pei for Interim Emergency Order 52 dig 6



CERTIFICATE OF SERVICE

| hereby ceriii*y‘ that a true and correct copy of the attached PETITION FOR INTERIM
EMERGENCY ORDER has been served on the following by e-mail and first class mail,

pustage prepaid, except as otherwise noted:

HONORABLE LARRY GESOFF
(lzesollwistate. pa.us)
Administrative Law Judge
1103 Pittsburgh State Office Building
300 Liberty Avenue
Pittsburgh, PA 15222

HONORABLE ROBERT A. CHRISTIANSON
Chief Administrative Law Judge
400 North Street
Commonwealth Keystone Building

Harrisburg, PA 17105

(via Federal Express)

THOMAS P. GADSDEN, ESQ.
(adsden@niorgariewis.com)
ANTHONY C. DECUSATIS, ESQ.

(adecusatis@morganiewis com)
Morgan Lewis
1701 Market Street
Philadetphia, PA 19103-2921

Attorneys for Pennsylvania American Water Compuny

Susan Sivivis MarstH, EsQ.
{smiarshia pawe.com)
Pennsylvania-American Water Company
800 West Hershey Park Drive
Heeshey, PA 17033

(rights reserved)

tambesiil '« mr;wny?h()f,“{MA!}Mi)i WCPHC 22003 hnguuonpPat for inteain: Emergeney LOrder 82 do




MiCHAEL J. WITHEREL, ESQ.
(wk-lawl@rwvems.org}
Witherel & Kovacil
966 Perry Highway
Pitsburgh, PA 15237-2107

Attorneys for Pennsylvania Municipal Authorities Association, Amicus Curiae

JOHN A. VUOKRD, ESQ.
(jyuono@vuonogray.com)
Vuono & Gray, LLC
2310 Grant Building
Pittsburgh, PA 15219-2383

Attomieys for Western Allegheny County Municipal Authority, Proposed Intervenor

BoHpaN R. PANKIW, ESQ.

Chief Counsel
Pennsylvania Public Utility Commission
Cormmonwealth Keystone Building
400 North Street

Harrisburg, PA 17105-3265 * RECE IVED

(via first cluss mail only)
FEB 1 2 72004

PA PUBLIG UTILITY COMIIST 0"
SECRETARY'S BUREAU

DATE:  February /%2004 M a /4—

ALBERT L. 7A\:<;R;w

Wyamlass G Cobpory IS AA T PAWCPTC 2000 hugattonPPel for Interim Emergensy Order 82 doc
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YUKEVICH, MARCHETTI, LIEKAR & ZANGRILLY, P.C.
ATTORNEYS AT LAW '
1) STARWIX STREET

SUITE 1024
PIYTSBURGH, PENNIYLVARNIA (32221334

Writer's Birect Dral:

{412} 1616780
E TELEPHONE 412/261-67727

FAX 412/261-6788

February 12, 2004

UId FEDERAL EXPRESS RE C E 5 VED

- Penusylvania Public Utility Commission

Secretary’s Bureau EER 1 .
Comimonwealth Keystone Building, 2" Floor EB 12 2004

400 North Street PA PUBLIC

Harrisburg, PA 17120 ‘ . SECHE%];I;% TY CO A*WSQ N

ATTN: Docket Section

RE: Tm MUNICIPAL AUTHORITY OF THE TOWNSHIP OF Romz\so\ VS.
PENNSYLVANIA-AMERICAN Wm'ER COMPANY ET AL.
PUC Docket No.: C-20030092

Gentlemen:
Please find enclosed for filing the onginal Petition for Interim Emergency Order.

As required by the Rules, true and correct copies of the enclosed Petition have
been served on Administrative Law Judge Gesoff and counsel for all participants in the
manner set forth in the Cemi‘ cate of Service.

Thank you very much,

Very tml) YOuts,

LTS

Albert J. Zangdlli, Jr.

- AlZIph
Enclosure ;
cc: The Honorable Larry Gesoff, ALJ {(w’ enclosure) F\?Jp
- The Honorable Robert A Christianson (w/enclosure)
Thomas P. Gadsden, Esq. and
Anthony C. DeCusatis, Esq. (w/ enclosure }
Susan Simms Marsh, Esq. (w/ enclosure)
Michael J. Witherel, Esq. (w/ enclosure)
Johu A Vuono, Esq (w/ enclosure)

I ADGOSNIATIGFAWCPHO 1 1007 Ltgation PDacket Sceting #rs 2 12 64 dag




RECEIVED

FEB 1 2 2004

PUBLIC UTILITY COMMISSION SECRETARY'S BUREAU

COMMONWEALTH OF PENNSYLVANIA

THE MUNICIPAL AUTHORITY OF THE )

TOWNSHIP OF ROBINSON, }
) Docket No : C-20030092

Complainant - Petitioner, )

| )

VS, )]

, | )

PENNSYLVANIA AMERICAN WATER )

COMPANY, )

)

Respondent. )

)

PETITION FOR INTERIM EMERGENCY ORDER

AND NOW COMES The Municipal Authority of the Township of Robinson ("MATR™)
‘and by its undersigned attorneys files this Petition for Interim Emergenéy Order pufsumt to 52 Pa.
Cé)de §3.6 et seq., averring as follows:

1. On or about April 15, 2003. MATR filed a Formal Complaint and Petition for
Declaratoty Judgment mn this matter. That Complaint is incorporated herein by reference as though
more tully set forth herein. |

2 [n this action, MATR alleges, in short and inter alia, that Respondent Pennsylvania
American Water Company (“PAWC”) entered into « Water Sales Agreemeni dated March 28, 2003
(*Agreement”) with the Western Allegheny County Mumicipal Authority (*“WACMA®) pursuant to
which PAWC agreed to sl and WACMA agreed to purchase virtually all of WACMA’s water

reeds at a rate set pursuant to a tariff rider known as “Rider DRS™

syt compsany DOCSMATR: PAWCPUC (2003 lnganon) Pet for titveun Energeney Order 32 Joc



3 | MATR alleges that the use of Rider DRS in this case is illegal for the reasons set
forth in its Cr:miplaim and Prehearing Memorandum which documents are incorporated herein by
rc:i"erer;c& as though more fully set forth herein. |

4. OnJanuary 21, 2004, a hearing was held on this matter before the Honorable
Frederick R. Nene, Administrative Law Judge, who presided over the hearing in the absence of the
Honoruble Larry Gesoff, the Administrative Law Judge to whom this case hadzbeen assigned. A full
and complete record was made of the facts and circumstances pertaining to the Cemplaint and the
alleged defenses thereto was made and the transcript ihereof was filed with the Commission.

5. The Agrécmcm was admi&ed into evidence at the hearing’ and is incorporated
herein by reference as though more fully set forth herein. |

6. The Agreement provides, inter alia, as follows:
“The parties recognize and expressly agree émt the conswnmation of this
transaction is conditioned upon receiving approval from the PA PUC to the
extent such approval is required.” Par. 4.6.
“[PAWC] represents and warrants. .. that this Agreement shall be filed with
the Pennsylvania Public Utility Commission (PUC) and is subject to review
by the PUC.” Par, 24.1. '

. Nevertheless, on February 4, 2004, only days after the hearing, MATR was

informed that PAWC immediately commenced the sale of watervpursuant to the Agreement.

8 No approval fér the implemehtation of the Agreement was ever granted by the
Commission or any Administrative Law Judge and the question of the Agreement’s legality is the
-~ core issuc pending before this Tribunal.

9. - Chief Administrative Law Judge Christianson who adjudicated the case involving

the 1nitial approval of Rider DRS stated:

Fhe Agreement is attached to MATR Hearing Exhibit | as Exhibit Lenze - 9.

2]

Saamfz oG compainy DOCS MATRPAWE PUC (2003 JisgaronitPe: for Inernn Emergeny Order #.2 doe



Fdo endorse the [Riders], as at least an experiment 10 see if they are useful -
and viable. . . . I remind the Company that these |[Riders] will be
scrutinized in subsequent cases and that it has no inherent right o, in the
next rate case after a rate reduction has been granted, pass on the lost
revenue 10 other customers. s actions and decisions will be scrutinized
by the Commission. ~

PUC ¢t al. v. PAWC, 1995 Pa, PUC LEXIS 173 at *93-94 (PUC, 1995).

10.  PAWC’sattempted use of Rider DRS in the Agreén')ent is clearly suspect, for the
reasons set forth in MATRs Complaint; namely, that Rider DRS was never intended to be used as a
competitive weapon to allow PAWC to take a customer from another water supplier; in this case,

MATR.

11. By this Petition, MATR 15 requesting that PAWC be prolubited from selling water to
WACMA pursuant to the Agreement until a final order is entered with respect to the legality of the
Agreemem; that is, MATR is simply requesting that the status quo be maintained until such final
order is entered. |

12, Ifthis Petition is not granted, PAWC will continue to sell water at an unlawful rate
because:

’(af) the rate charged by PAWC pursuant to the Agreement is illegal and not
otherwise authorized by the Commission; and

(b)  the Public Utility Code requires that a lawful rate be charged and paid at all
tmes; and |

(c)  discrimination among ratepayers arises if an unlawful rate is charged.

13, The appropriate oversight and regulation of PAWC will not be échieved ifPAWC
is permutted to commence service pur‘su:mrt to an Agreement which has not yet been approved by the

Commussion and the legality of which is being challenged in 4 pending Commission proceeding..

Wy
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14.  The record of the hearing is devoid of any persuasive es'idence that the use of Rider
DRS is legal in this case. |

15 For the reasons set forth herein, MATR s right to relief is clear. 52 Pa. Code §
3. (1),

16.  MATR's need for relief is immediate because the illegal water sales commenced on
February 4, 2004. 52 Pa. Code § 3.7(a)(2).

7. MATR’s injury will be irreparable if the relief is not granted because MATR will
lose the revenue it would charge for the sale of water to WACMA. MATR will ot be able to
v kmcdvkersucﬁ losses from either PAWC or WACMA pursuant to any cause :ofacﬁonn See Wést Penn

Power Company vs. Pennsylvania Public Utility Commission et al., 150 Pa. Commw. 349, 615

Pyt

A2d 951 (1992)(economic injury can satisfy the im:pafable injury requirement) and 52 Pa. Code §
3 7 {a)(3). Furthermore, PAWC’s illegal use of its taniff constitutes “irrepurable injury of the most

serious nature and [is] a proper subject of a preliminary injunction.” Pennsylvania Public Utility

Commission v, Israel, 356 Pa. 400, 52 A.2d 317 at 321, 1947 LEXIS 355***7 (1947).

18.  The reliéf‘ requested is not injurious to the public interest. 52 Pa. Code § 3 7 (@)4).

To the contrary, the public interest will be harmed it an unlawful rate is permitted to be charged
because: ; |

(é ) PAWC"& rate payers will be adversely affected by PAWC’s iliegal use of
Rider DRS‘ in the Agreement because the rate charged pursuant to Rider DRS is approximately one-
half the legal tari{f rate which shou,lyd apply to WACMA,; and

(b the rate payers of WACMA may bé obligated to pay PAWC the difference
between the lawful rate and the unlawful rate in the event 2 final order is issued either striking down

the Agreement or prohibiting sales to WACMA, pursuant to Rider DRS; and

Yy Bl compans OCS MATRPAWC-PUE (2003 liganani\Per for Ierim Emergeny Order %2 doc 4
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{c) MATR will be required to increase its rates by approximately 30% {see
MATR Hearing Exhibit 1, pp. 25-26), chiefly because of the loss of WACMA as a customer. This
increase witl be burdensome and unfair to MATR's customers in 'bpth Robinson and Findley
Townships beeause, if MATR ultimately prevails in this case, the résult will have been an
unnecessary rate increase paid by MATR’s customers.
19, Maintaining the status quo until the issuance of a final order will lead to the fairest

and most just result, a result in complete conformity with the principles of sound utility regulation.

| WHEREFORE, The Municipal Authority of the Township of Robinson respectfully
1equests that an interim emergency order be entered barring the sale of water pursuant to the Water
Sales Agreement by and between the Pennsylvania American Water Company and the Western

Allegheny County Municipal Authority dated March 28, 2003 until a final order is entered.

YUKEVICH, MARCHETTL LIEKAR
& ZANGRILLI P.C.

Albert J. Zangrilli, Jr.

B«;ﬂ“‘*\ ,M&M ,

/- KevinJ. O’Hare
L

Attorneys for Complainant - Petiticner
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VERIFICATION

I, Anthony Lenze, verify that [ am Executive Director of the Municipal Authority of the
T‘ownéhip of Robinson and that | am authorized to make this verification on its behalf. The
stalements made in the {oregoing Petition fdr Interim Emergency Order are true and correct 1o

the best of my knowledge, information and belief. 1 understand thai false statements herein are

made subject to the penalties of /18 PuC S §4904, relating to unsworn falsification to authorities.

THE MUNICIPAL AUTHORITY
OF THE TOWNSHIP OF ROBINSON

J g
Anthony Lepz€
Executive Director

5
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CERTIFICATE OF SERVICE

I hereby centify that a true and correet copy of the attached PETITION FOR INTERIM
EMERGENCY ORDER has been served on the following by ¢-mail and first class mail,

postage prepaid, except as otherwise noted:

HoNORABLE LARRY GESOFF
{eesoil@state. pa.us)
Administrative Law Judge
1103 Pittsburgh State Office Building
300 Liberty Avenue
Pittsburgh, PA 15222

HONORABLE ROBERT A. CHRISTIANSON
Chief Administrative Law Judge
400 North Street
Commonwealth Keystone Building
Harrisburg, PA 17105

(via Federal Express)

THOMAS P, GADSDEN, ESQ.
(padsdentdmorgantewis.com)
ANTHONY C. DECUSATIS, ESQ.

{adecusanis@morvaniewis.com)
Morgan Lewis
1701 Market Street
Philadelphia, PA 19103-2921

- Attorneys for Pennsylvania American Water Company

Susan Simms MARSH, Esq.
(smarshiipawe.com)
Pennsylvania-American Water Conpany
800 West Iershey Park Drive
Hershey, PA 17033

(rights reserved)
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MicHAEL J. WITHEREL, ESQ.
(wk-Jaw/irwyvems ory)
‘Witherel & Kovacil
966 Perry Highway
Pittsburgh, PA 15237-2107

Attomneys tor Pennsylvania Municipal Authorities Association, Amicus Curiae

JOHN A. VUONO, ESN.
(Ivuonof@vuanogray com)

Vuono & Gray, LLC

2310 Grant Building
Pittsburgh, PA 152192383

Attorneys for Western Allegheny County Municipal Amhority, Proposed Intervenor

Boupan R. PANKiw, Eso.

Chief Counsel
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street

Harrisburg, PA 17105-3265 RECEIVED

(via first class mail only} ~ ,
FEB 1 2 2004

PA PUBLIC UTILITY COMF 55 ¢
SECRETARY'S BUFitAu

DATE: February / Z 2004 m o /4'

ALBERT J. ZANGRILLL, JR.
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. Morgan, Lewis & Bockius we
1701 Matket Street
Philadelphia, PA 19103-2921
Tel:  215.963.5000
Fax: 215963 5001

Morgan Lewis
www marganlewis.com '

COUNSELORS
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February 17, 2004

James J. McNulty
Seeretary

Pennsylvama Pubhic Uity Commission
Commonwealth Keystone Building

PO, Box 32065 ,

Harrisburg, PA 17105-3265
Re: The Municipat Authority Of The Township Of Robinson v, Pennsylvania-

American Water Company

Docket No. C-20030092
Dear Secretary MeNulty:

Enelosed are the original and two copies of the Answer of Pennsylvania-Amernican Water
Company to the Petition for Interim Emergency Order filed by the Municipal Avithorty of the
Townshup of Robinson in the above-docketed nuatter.

class mail.

As indicated on the attached Certificate of Service, copies of the Answer are being served
concurrently on Administrative Law Judge Gesolff and all counsel by both clectronic and tira

DOCUMENT
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Morgan Lewis
COUNSELORSY AT taAW
James J McNulty
February 17, 2004
Page 2

Sincerely,

Thomas P. Gadsden
Counsel for Pennsylvania-American

- Water Company
Enclosures
c Administrative Law Judge Larry Gesoff
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> UTILITY COMMISSION
2004FEB 20 AM10: 28

THE MUNICIPAL AUTHORITY OF THE : SECRETARY S 1 1nr A
TOWNSHIP OF ROBINSON : (ETARY'S BUREAU

v, 13 DOCKET NO. C-20030092

!’I‘ZN,{\SY[,VANIA~AM ERICAN WATER ; OCKETE

COMPANY
(AR 0 1 2004

= 0y ANSWER OF PENNSYLVANIA-AMERICAN WATER COMPANY
b Li] TO THE PETITION FOR INTERIM EMERGENCY ORDER

E:' Y OF THE MUNICIPAL AUTHORITY OF THE TOWNSHIP OF ROBINSON

£

s I B
OO
O L,

Pennsylvania-American Water Company ("PAWC™ or the "Company™), Respondent m

the above-captioned mat[u hereby answers the Periaon for Intcrim Emergency Order (the

“Petition”) filed on February 12, 2004 by the Municipal Amhumy of the Township of Robinson

("*MATR”}. Tn summary, PAWC respectfully submits that MATR has furled to satisty any nt'the
four prerequisites for the granting of mterim emergeacy relier’ under 52 Pa. Code §3.7. MATR

hus not shown that its right to relief 1s clear and, after waiting for ten months to pursue 1ts

requested mjanction, cannot credibly argue that its need for rebief is immediate. Furthermore.

~ MATR’s clamn of irreparable harm is totally unsupported. Lastly, 1t is apparent that the public

interest would be injured and not served if WACMA were denied the benefit of its arm’s-tength
negotiations with MATR and PAWC. For those and the other reasons set forth below. the
Petition should be dismissed and the relief requested therein deniced.

L. It 15 admitted that MATR filed a Complaint and Pettiion for /)ealmumn
Judgment (the *Complaint”} in this matter on Apnl 15, 2003. By way of turther answer, PAWC

notes that MATR s Complaint included a request that the Comnusston enjoin PAWC from

commencing service to the Western Allegheny County Municipal Authority (CWACMA™)




putsuant to the parties® March 28, 2003 Water Sales Agreement and from constructing any
factlities with respect (o such service. At the July 18, 2003 Prehearing Con ference, MATR
advised the Admimstrative Law Judge that ot had decided not (o pursue mypunctive relwet at that

time (see Prehearing Order, dated July 18, 2003, p. 2).

2. It 1s admitted that PAWC and WACMA executed a Water Sales Agreement on
March 28, 2003. That Agreement, which was entered into the record at the Junuary 21, 2004

>

evidentiary hearing held herem, speaks for uself

3 It 1s adrotted that MATR has riade this allegation. By way of turther answer,
PAWC avers that it has demonstrated conclusively, on the record, that the March 28, 2003
Agreement reflects a proper application of Rider DRS and 15 m full accord wath PAWCS it

and the Comsnsston’s prior Orders on this matter.
4. Admitted.

5. Admitied.

-8 1t:s adnutled that the March 28, 2003 Agieeinent contiios the language guoted by
MATR in Paragraph No 6 of us Petition and that. on February 4. 2004 PAWC advised the
parties and the Adnunistrative Law Judge that it had itiated service under the Agreement. s
deried that PAWC tequired the prior approval of the Comnnssion mvgraer for the Agrecmient to
bécame‘eﬂ‘ectivc Indeed, in its June 6, 1996 Opinion and Order on Renand ot Docket No R~
UQ%M,,Q} L. the Commission spectficully rejected an Oftice of Consumer Advocate proposal that
ckuntracw executed pursuant to Rider DRS be re?iewcd and approved by the Commissmn mn

advance, See Pa. P.UC v, Pennsyvlvania-American Warer Co. 1996 Pa. PUC LEXIS 199

Y. [t is admtted that Judge Chrstianson’s Recommended Deaision at Docket No R-

00943231 contams the language quoted by MATR in Paragruph 9 of its Petition. 1 13 dened tha

2



the treatment of so-called “lost revenue™ i a subsequent rate proceeding has any bearmg on the
legality of the March 28, 2003 Agreement, which, according to MATR 15 “the core ssue

pending betore the Tribunal” (Peution, p. 23

10 Denied. By way of turther answer, PAWC notes that it has served WACMA for
over 45 vears and that it has the rnight - - indeed, the legal osligation - - o continue o do so

accordance with the terms and conditions of its Comnussion-approved tariff.

1. Dented. By way of lhrihcr answer, PAWC avers that MATR no iu}ngcx b any
contractual ‘rigm (o sell water to WACMA and WACMA no lorger s urder any cottraciual
obhgation to purchase water from MATR. Indeed, the Extension Agreémcm under which
MATR and WACMA were operating, and which was »'cmcrc-dj mnto the record in this proceeding

as Lxhibif Morris-1 to WACMA Exhibit No. 1, expressly provides as tollows (p. 2y

2 The [October 20, 1983] Agreement shall not lerminate on

October 21, 20603, but, rather shall continue w tuli toree

and eftect unul the first to occur of either: (a) 24 hours after

receipt by MATR of written notice of receipt by WACUMA

of the Permit or (b) April 2, 2004

Earlier this month, the Department of Enviconmental Protection *DEF™) issued o Water

Allocation Permut authorizing WACMA to purchase up to 1.6 nullion gattons per day ("GPD™)
from PAWC ¥ In accordance with the abave-quoted language, WACMA provided MATR the
required written notice and, consequently, MATR s Agreement to sell water to WACMA eaprred

by its own termis. Accordingly, MATR does not appear to be asking “that the status quo be

maintained ™ To the contrary, itis, in effect. seeking to have this Commussion force WACMA 1o

Lt

Un the same duay, the DEP sssued four additional Water Abocauon Permts authorizing WACMA
to purchase up to 1.0 mitlion GPD from MATR: 500,000 GPD from the Moon Township
Municipal Aathority; 200.000 GPD from the Findlay Townstap Water Authorny: and 1.500.GPD
from the Borough of Qukdale  Each of these supplemental Permiuts. however, becomes null and

-

void if WACMA twerminates or fails to renew its purchase water agreement swath PAWC




“enter into 4 new purchased water contract with MATR for the duration of this proceedimg,

-

PAWC respectively submits that the Commussion ts wathout the authorty 1o grant such rehel

12, Denied. By way of further answer, PAWC u\'crs it the tate chaiged WATMA
by P‘A WC under the Mareh 28, 2003 Agreement falls within the range of pernussible rates
defined by Rider DRS and, as such, has been authorized by the Commission and 1s tawful i ail
r‘cspﬁczs. See Opunton and Order on Remund, supra (“Sérﬂcc agreements negotiated under
Rider DRS will represent the application of filed, published and pre-approved tariff rates, that s,
rates within the range of “just and reasonable” rates defined by the “tloor” and ceiling” rates set

forth in Rider DRS”). Notably, at the evidentiary hearing held on January 21, 2004, MATR, |
through its counsel, stated that it was no [ongt:r asserting that the rate set forth in the March 28,

2003 Agreement was less than the minimany or “floor” rate required by Rider DRS (Tr. 18- 19y
3. Denied for the reasons set forth in Paragraphs 8. 11 and 12, supra.

14 - 15. Denied. By way of further answer, "AWC avers that the record w ths cise
niake:; i abundamly clear that Rider DRS was always iménded to provide PAWC a vehicle 1o
buth retain and attract water sales under circumstances where @ current or prospective cusiomer
haud a viable competitive alternative to service from PAWC (xee PAWC St 30 PAWC Exbubu 3-
A} Inany event, MATR has not established and, PAWC respectiully submits, cannot establish
that its “right to relief is clear,” which is u threshold showing to the issuan\:e of an fnferum

Emergency Order under 52 Pa. Code §3.7(a)(1).

16. Denied. By way of further answer, PAWC notes that the term “emergeney’” s
defined at 52 Pa. Code §3.1 as follows: A situation winch presents a clear and present danger to
lifie or property or which 1s uncontested and requires action prior (o the neat scheduled pubhe

meeting.” PAWC subnuts that MATR has failed to demonstrate “a clear and presemt danger 1o



life or property” or that s need for relief is “immediate.” In Crzm;:c Milt Assvetates v. Daupliin
Consolidated Water Supply Co., 1993 Pa. PUC LEXIS 90, the Commissron declinéd Lo 1850 20
Interim Emergency Order notwithstanding atleganons of “financial penl.” reasonmy that “the

C‘mﬁp%aimms knew or should have known of their financial dilemma some four months prioy (o

perceiving the need tor emergency relief from the Comnnssion ™

As noted sypra, MATR was similurly aware, when it filed its Complawst i Apnil, 2003,
~of the alleged financial implications to it of the loss of WACMA as a custamier and, mdeced,
mitally sought to have the Commussion enyoin the construction of i':n:m:m}:md lﬁv
commencement u(‘scrﬁcc by PAWC pending the conclusion of this proceeding. In July. 2003,
MATR decided not to press 1ts request for injunctive reliet and w should not now be hewrd to
complam some seven months later.

17. Denied. By way of further answer, PAWC avers thut any dimimuuion n the
Authority’s revenues would be precisely the kind of “compeutive”™ umpact thm the
Commonweaith Court has expressly held “does not amount to an ﬁuuz'y, rreparable or
otherwise.” Brink's Inc. v. Pa P.UC.. 1982 Pa Cmmw. LEXIS 1264 (19%2)("All that Brink s
can claim is that the exercise of the temporary authority by Brooks will cu‘usc Brink’s to face
competition for business as 1 contract carrier. No basis can be z’buhd for concludmy that s
necessanly myurious for an American business enterprise to encountter competition v its fictd™).

18, Demed as follows:

(a) PAWC’s customers (other than WACMA) will not be affected by the
Comnussion’s action on the Petition because PAWC's base water ra’tes will not change durmy
the pendency of'this proceeding. PAWC, however, would be adversely at‘t'e;tcd if the requested

Interim Emergency Ocder were granted because 1ts current rates, as approved by Commission




@ | @

Order entered January 29, 2004 zxt{[)ockct No. R-00038304, assume that the March 28. 2003
Agreement is in effect and generating ongoing annual sales revenues from WACMA tolahng
$507,972 (PAWC Ex. 3-A Revised, p. [0R)(1.e. that level of sales was imputed in calculating
PAWC's pro forma present rate revenues and, therefore, served to xfcd‘ucc: its claimed revenue

requirement by a commensurate amount).

(b 1t 1s unclear what recourse, it‘any, PAWC would have agiinst WACMA in the
event that it were eventually determined that PAWC couid not sell water to WACMA w the
Rider DRS contract rate. What 15 clear is that WACMA, and perh:ips’ its customers, would be
adversely uftected if the proposed Inierint Emergency Order were issuec because WACMA
presumably would have to purchase water from MATK at the prior VlAI R contract rate ot
alternatively, from PAWC at its Sale for Resale rate, both of which are higher than ‘th-; Rider

DRS contract rate set forth in the March 28, 2003 Agreement.

{c) Dened. By way of further answer, PAWC avers that MATR has taded to
establish that it would require any rate increase i it lost WACMA a5 a customer. To the
centrary. the cross-cxamination of Mr. Antonelh, who prepared the analysis on which MATR
relies, demonstrated that he had substantially overstated the prospective impact of the loss of
WALCMA and, m the prdcess, had completely ignored certain offsetiing sivings {(Tr, 438-34).
Furthermore, MATR has not shown or, for that matter. even alleged that 1t would need andéor

would contemplate a rate increase during the pendency of this proceeding *

19.  Demnied for all of the reasons previously discussed.

P 3

In facs, at page 22 of MATR s most recent Annual Consulung Engroeer™s Repure, whien wins
simdarty prepared by Mr. Antonelh and was provided o PAWC i discovery (Sef b Ne 3t
noted that MATR '« aunnual debt service s expected o decline by S1LU62.36G durmnyg ws Gseal yea
begmning July L, 2004, ‘




WHEREFORE, PAWC requests that MATRs Petitton for Interion kmergeocy Order be

dismussed and the relief requested therein denied.

Respectfully submitted.

TPoaddon

Thomas P. Gudsden

Morgan. Lewis & Bockius LLP
1701 Market Street
Philadelphia, PA 19103
215.963.5234 ‘
tgadsden@morganlewis.con

Counsel for Penngylvana-American
Water Company
Date. February 12, 2004



AFFIDAVIT
COMMONWEALTH OF PENNSYLVANIA )
COUNTY OF DAUPHIN Ly

[, WILLIAM €. KELVINGTON, being duly sworn according to law, depose and say that
| am authorized to make this Affidavit on behalf of Pennsylvania-American Water Company,
being the holder of the office of Vice President - Operations with that Company and that the facts
set forth are true and correct, or are true and correct to the best of my knhw’ledge, information

and beliet and that § expect the said Pennsylvania-American Water Company to be able to prove

= o

William €. Kelvington””

the same at any hearing hereof.

Swom to before me this /4 ) %{Tay

Ol SPbbtoon.

Notary Public

| NOTARIAL SEAL

| ROBERTA L. GAUTSCH, Notaty Public
~ Derry Twp., Dauphin Counly, PA

My Cpmmiuioh Expires Od. 10, 2006
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CERTIFICATE OF SERVICE

| hiereby certity that I have this day served a true and correct copy ui‘{hé Answer of
Pcnmylmnm—Amerzcan Water Company to the Petition for Interint Emergency Order filed by
~ the Municipat Authority of the Township of Robinson upon the following persons, in the mannet
indicated, m accordance with the requirements of §1.54 (relating to service by a pzmicipaml}.

BY FIRST CLASS MAIL AND ELECTRONIC MAIL

Albert J. Zangrilli, Jr., Esquire

Yukevich, Marchetti, Liekar & Zangr llh P.C.
11 Stanwix Street

Pittsburgh, PA 15222-1324

John AL Vuono, Esquire
Yuono & Gray L1L.C

2310 Grant Building
Pittsburgh, PA 15219-2383

Micliael J. Witherel, Esquire
Witherel & Kovacik

966 Perry Highway
Pittsburgh, PA 15237

John A. Pillar

Law Offices of John A. Pillar
680 Washingtou Road

Suite B10}]

Pittsburgh, PA 15228-1925

Date. !Lbfmu) 17,2604 i &‘/Jdﬁ/\/\

Timma; P Gacsden
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Morgan Lewis

COUNSELOGRS AT LAW
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Morgan, Lewis & Bockius up
1761 Matket Street :
Philadelphia, PA 19103-2921
Te; 215.963.5000

kax: 215.963.5001

www morganiewis,comm
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VIiA HAND DELIVERY
James ). MeNulty,
Secretary
Pennsylvanmia Public Utility Commission
Commonwealth Keystone Buildi ing -~ 2nd Floor
400 North Street
H dmxburg, PA 17120
Re.  The Municipal Authority 01‘ The Township Of Robinson v. Pennsﬂvama-
American Water Company -- Docket No. C-20030092
Dar Sccwtury MeNulty:
Enclosed are the original and nine copies of the Brief of Respondent Pennsylvania-American
Water Company In Support Of The Interim Emergency Order Issued By Administrative Law
Judge Larry Gesolf on February 19, 2004, As indicated on the Certificate of Service attached to
the enclosed Brief, copies of the Brief are being served concurrently on Admunistrative Law
Judge Gesoff and all counsel by both electronic and first class mail ~ )

Sincerely,
/(\’\M\M/(D Maéz e
Thomas P. Gadsden .
, RJe

Counsel for Pennsylvania~-American

Water C‘mﬁpany ' o D @ @ U F\/ﬁ i 2 i
| Enclosures {{F @ LDE F’B\}

' Per Certificate of Service

Philade phia Washirgton  NewYork  LosAngeles  Miami Harisburg  Pitushurgh
Princetor:  NorthernVirginia' London  Brussels - Frankfurt - Tokyo
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- BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

THE MUNICIPAL AUTHORITY OF THE
TOWNSHIP OF ROBINSON o ,
. Docket No. C-20030092
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%
-

PENNSYLVANIA-AMERICAN WATER

COMPANY
BRIEF OF RESPONDENT
PENNSYLVANIA-AMERICAN WATER COMPANY
In Support Of The Interim Emergency Order
Issued By Administrative Law Judge Larry Gesoff
On February 19, 2004 ‘
And Requesting That The Material Question Certified
By Judge Gesoff Be Answered In The Affirmative
Thomas P, Gadsden
Morgan, Lewis & Bockius LLP
1701 Market Street
Philadeiphia, PA 19103-2921
215.963.5234
Counsel for Pennsylvania-American
‘ Water Company
Of Counsel: '
Susan Simms Marsh
-Associate Corporate Counsel i
Pennsylvania-American Water i3
Company =
800 West Hershey Park Drive e
Hershey, PA 17033 o o
717.531.3208 , ~ DOCKETE ‘ . %
. . . 1
MAR 2 2004 B
<

Date: February 26, 2004

DOCUMENT
FOLDER

c~'
g g S¢..y Wi




kY 3

3 8

it

TABLE OF CONTENTS

INTRODUCTION ]
N 1 I L0 5\ S Sviveraanees RSP PO fesarsiaseansieaans P N

A MATR’s Rightj To Relief Is Not Clear .................................. 2
B.  MATR’s Need For Relief Is Not Immediate........... R 3
C. MATR Wiil Not Suffer Irreparable Harm................. N w3
D.  The Relief Requested Is Injurious To The Public INterest .... ... 4

CONCLUSION 5
w3 FANENS A S I EPAEBINIE AR e s dnv s LR T T N T N e TS R e s y] Chazedssssurneiy J



1. INTRODUCTION

On February 12, 2004, the Municipal Authority of the Township of Robinson (“MATR™),
the Complainant hercin, filed a Petition for Interim Emergency Order (the *Petition”). Through
its Petition, MATR seeks to enjoin, pending the conclusion of this proceeding, further watcf
sales by Pennsylvania-American Water Com pziny ("PAWCY) to the Western Allegheny County
Muimicipal Authority (“WACMA”) pursuani to a March 28, 2003 Water Sales Agreement (the
‘ “Agreement”) executed by those two parties.! PAWC filed an Answer in opposition to the
Pctitiim on Febeuary 17, 2004 and an emergency hearing was held ielephonically that same day
‘bc:f‘ort: Adrmunistrative Law Judge Larry Gesoff (the “ALJ}”}). |

On February 19, 2004, the ALJ issued an Interim Emergency Order (the “February 19
‘Ordcr"} ;ienying MATR’s Petition. In so doing, the ALJ found that MATR had failed to meet

three of the four prerequisites set forth at 52 Pa. Code §3 7 for the granting of emergency relief.

More specifically, the ALY concluded that MATR had not shown either (1) that its right to retief

was clear, (2 that it would be irreparably harmed if the Petition were not approved, or (3} that
the relief requested would not be injurious to the public mterest (February 19 Order, pp. 5-10).
In accordance with the Commission’s regulations ‘(SZI’a. Code §§3.10, 5.305), the ALJ

contemporancously certified the following material question for the Commission’s

consideration:
Whether the Interim Emergency Order issued February 19, 2004
denying MATR’s request for interim emergency relief is in accord
with the evidence developed in the proceeding.
1 The Agreement was negotiated 1n accordance with the terms of PAWC's Rider DRS-Demand

Bused Resale Service (*Rider DRS™) and, pursuant to the Commussion's Order entered June 6,
1996 at Docket No. R-0094323 1, was filed with the Commission and served on the Office of
Consumer Advocate.



- PAWC files this Brief in support of the February 19 Order and respectfully requests that
the question certified by the ALJ be answered in the aflimmative.
IL ARGUMENT

’f’he ALJ has provided the Commission with a remarkably coherent and thoughtful
:umklysis of the issues presented by MATRs Petition, particularly i light of the time cons&aints
under which he was operating. PAWC agrees in full with the ALI"s factual findings and legal
conclusions and, for that reason, urges the Commission to answer the certified question in the
affirmative. PAWC files this Brief merely io point out several additional considerations not
mentivned explicﬁly m the February 19 Order that lend further support 10 the ALY’s decision,

A, MATR’s Right To Relief Is Not Clear |

At page 8 of the February 19 Order, the ALJ opines that “the prospect of MATR
prevailing on the merits is in dou‘bt.” In fact, PAWC respectfully subﬁﬁits that MATR s position
is untenable. As noted by the ALJ, Mr. Stout, focusing on the specific tariff language in
question, explained why the only logical imterpretation of Rider DRS is that it was designed to
f‘acilitaté both the retention and the attraction of load (February 19 Order, p. 5). Significantly,
Mr. Stout, who personally assisted PAWC in developing its competitive rate o'ff‘érings and
participated in the pro‘ceédmg that led to their adoption, also testified that such was their mntended
purpose (PAWC St 3). |

As to MATR’s contention that the March 28, 2003 Agreement required the
Commission’s pfe-appmvzﬂ before bécommg effective, the ALJ, while agreeing with PAWC that
it did not, indicates that the Commission did not discuss this issue in its final Order in PAWC's
{994.95 base rate proceeding (February 19 Ordgr,, p. 6). Although that is true of the

Commission’s initial order in that case, the Commission, in its June 6, 1996 Opinion and Order



on Remahd, 1996 Pa. PUC LEXIS 199, specifically rejected an QCA proposal that contracts
executéd pursuant o Rider DRS be reviewed and approved mv advance.

B. MATR’s Need For Relief Is Not Immediate

At page 7 of the February 19 Order the ALJ concludes that “it appears that MATRs need
for relief is immediate because it is no longer ser§irng WACMA and PAWC is” At the same
time, the ALJ acknowledges that MATR arguably “slept on ’its rights.”
| It Crums Mill Associates v. Dauphin Consolidated ﬂl’ater Sup;){a: Co., 1993 Pa. PUC
LEXIS 90, the Commission declined to issue an Interim Emergency Order notwithstanding
allegations of “financial peril," reasoning that “the Compléinams knew or should have known of

~therr financial dilemma some four months prior to perceiving the need for .eniefgéncy relief from

the Commussion” MATR was similarly aware when it filed its Complaint in April, 2903, of the
alleged f‘ina.ncial implications to it of the loss of WACMA as a customer and initrally sought to
have the Commission enjoin the comménccmcnt of service by PA\&% C under the March 28, 2003
Agreement. In July, 2003, MATR advised the ALJ that it was not pursting injun;:iive relief at
that tume and then inéxplicabl ¥, waited seven months to renew 1ts request. Any claim by MATR
m‘“immcdiacy“ was lost long ago.

C. MATR Will Not Suffer Irreparable Harm

At page 8 of the February 19 Order, the ALJ conc}ludes that the injury alleged by MATR
does not rise to t\hc. level of irreparable harm justifying emergency relief PAWC agrees and
SQggea;ts that any dimimution in MATR’s revenues would be precisely the kind of “competiive”
impact that the Commonwealth Court has expressly held “does not amount to an injury,
irreparable or otherwise,” Brinks, Ine. v. Pa. P.U.C., 1982 Pa. Cmmw. LEXIS 1264 (1982) (“All
that Brink’s can claun xs that the exercise of the temporary authority by Brooks will cakusek '

Brink’s to face competition for business as a contract carrier. No basis can be found for
p




concluding that it is necessarily injurious for an American business enterprise to encounter
competition in its field.”), |

D The Relief Requested Is Injurious Te The Public Interest

~ The ALJ properly finds that, while MATR would certainly benefit 1f its requested réliei‘
w‘:w granted, the public - - as represented by the interests of PAWC, WACMA and thetr
respective customers - - would be significantly disadvantaged (February 19 Order, pp. 9-10).
PAWC agrees, and further notes that MATR s principél claim, Le. that it would have to increase
its rates by 30%, was totally unsupported. Indecd, the cross-examination of Mr. Antonelli, on
whose calculations MATR relied, revealed that he ( 1’) grossly overstated the revenues that
MATR’s sales to WACMA could reasonably be expected to produce on a normalized, ongotng
basis; {2) ignored the purchased water costs that MATR would no longer incur if it was ’not
obliged to serve WACMA,; and (3) failed to take into account the capital cost savings that would
accrue to MATR by being able to defer several large projects.

In addition, MATR admkiited that its debt service costs would decline by $1.0 million in
tts fiscal year beginmng July 1, 2004, but argued that this was irrek;vant because tts debt service
cosls were scheduled to rise (albeit by a much smaller améunt) the fblldw‘ing year. MATRs
response misses the point. It matters not whether MATR could justify a rate increase in the
- second ha}f‘uf 2005. Rather, what 1s relevant for purposes of its requést for emergency relief is
that MATR has not shown, and cannot show, that it would need to raise its rates during the

pendency of this proceeding if its Petition were denied.



*

Itf.  CONCLUSION

For the reasons set forth in the February 19 Order, as supplemented above, the certified

question should be answered in the affirmative and MATR’s Petition for Interim Emergeney

Order should be denied. ~ |
. Ruspf:ufully submitted,

Thomas P. Gadsden
Morgan Lewis & Bocktus LLP

1701 Market Street
Phuladelphia, Pennsylvania 29103«’?921

215.963.5234

Counsel for Pennsylvania-American
Water Company

Of Counsel:
Susan Simms Marsh
Associate Corporate Counsel
Pennsylvania-Amernican Watcr
Company
800 West Hershey Park Drive
Hershey. PA 17033
717.531.3208

Date: February 26, 2004
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BEFORE THE

_ PENNSYLVANIA PUBLIC UTILITY COMMISSION

e~ xove—

- THE MUNICIPAL AUTHORITY OF

)
THE TOWNSHIP OF ROBINSON )
)
Complainant-Petitioner, )
; )
v. ) Docket No. C-20030092
‘ )
PENNSYLVANIA-AMERICAN )
WATER COMPANY )
)
Respondent. )
)
BRIEF OF INTERVENOR

WESTERN ALLEGHENY COUNTY MUNICIPAL AUTHORITY
ADDRESSING INTERLOCUTORY REVIEW |
OF MATERIAL QUESTION

I. STATEMENT OF THE CASE

This proceeding arises out of a formal Complaint and Petition for Declaratory
Order filed on April 16, 2003 by The Municipal Authority of the Township of Robinson
(“MATR?”) against the Pennsylvania-American Water Company (“PAWC”). The case is

assigned to Administrative Law Judge Larry Gesoff.



® @
Pursuant to a Petition to Intervene, Western Allegheny County Municipal
~ Authority (“WACMA‘.’) was permitted to intervene in suppdft of PAWC by the F irst
Interim Order of Judge Gesoff dated, July 24, 2003.

A hearing in,cunnection with the Complaint proceeding was h‘c]d on January 21,
2004 aﬁd_the record is closed. The case is before Judge Gesoff for disposition on the
| merits, pending the filing of Briefs. |

Qn Febfuary 12, 2004, MATR filed a Petition for Interim Emergeﬁcy Order
| (“Petition”). ’Th.é: Petition requests that the sale of water by PAWC to WACMA under
the 2003 ’Ag'rcemcnt, as identified in Section II below, be p‘rohibited unti“l “the
‘Commission enters a final order in the Complaint proceeding.

On February 17, 2004, PAWC filed an Answer to MATR s Petition, A hearing on
the Petition was held before J udge Gesoff on February 17, 2004, pursuant to §3.9 (52 Pa.
Code §3.9) of the Commission’s procedural rulés. At the hearing, WACMA joiﬁcd in the
Answer filed by PAWC (Tr. 164-165).!

On February 19, 2004’, Judge Gesoff served his Inteﬁm{ Emergency Order
( “Interim Order”) denying MATR s Petition an& his ‘Cert}i‘ﬁcation of the Material
Quasﬁon to the Commission.

In accordance with 52 Pa. Code §5.305(c), WACMA submits its Brief addressing
the merits of the material question submitted by Juége Gesoff for interlocutory review by

the Commission.

' Citations preceded by “Tr.” refer to pages of the transcript of testimony; by “Ex.” to hearing exhibits; and by “Int.
Ord.” to Judge Gesoff’s Interim Order.




[I. ESSENTIAL FACTS

The Interim Otrder contains a det_ai-},ed summary of the history and background of
the case émd will be repeated herein only to the extent necessary to develop the pdsiticm
of WACMA.

Pursuant to a Water Supply Agreement dated October 20, 1983 (“1983
Agreement”y, WACMA purchased substantially all of its water from MATR (MATR Ex.
1; Lenze Ex. 1). The 1983 Agrecement was scheduled to expire on October 20, 2003,
Despite negotiations with MATR which extended over a number of years (WACMA Ex.
1, pp. 8-9), WACMA and MATR were unable to reach an agreement on a new water
.sixpply agreenment (WACMA Ex. 1, pp 14-15). |

On March 28, 2003, WACMA entered into a Water Supply Agreement with
PAWC to puréhase most of its water from PAWC (“2003 Agreement”) (MATR Ex. 1;
Lenze Ex. 9). The 2003 Agreement was to become cffective as of October 21, 2003,

. subjéct to the issuance of the necessary permits and approvals from the Pennsylvania
Department of Environmental Protection (“DEP"). |

| The 2003 Agr,ccmen,i provides that PAWC will construct at its cost substantial
imefcbnnection facilities in otder to serve WACMA’s needs. At the time of the hearing
on Janﬁary 2 i, 2004, PAWC had made substantial progress in the‘ construction of the new
facilities, certain of 'Which were completed with fhe balance being in various stages of
completion (WACMA Ex. 1, p. 21; Morris Ex. 4). |

On October 16, 2003, WACMA and MATR entered into an Agreement extending

the term of the 1983 Agreement uhiit the earlier of (1) twenty-four hours after MATR




® | ?
received written notice from WACMA that its Water Allocation Permit Was modified to
increase WACMA’s daily water allocation from MATR to PAWC‘ or (2) Aprﬂ 2,2004
* (WACMA Ex. 1; Morris Ex. 2). | ‘
On February 3, 2004, the DBP issued the Water Allocation and Public Water
Supply Permits required by the 2003 Agreement (PAWC Ex. 4, 4A, 4B, 4C and 4D). On
¥ ebmary 4, 2004, the 1983 Agreement was terminated and PAWC began to provide

water to WACMA pursuant to the 2003 Agreement (MATR Ex. 15).

L. STATEMENT OF QUESTION CERTIFIED TO COMMISSION
Whether the Emergency Order issued by Judge Geséff
on February 19, 2004 denying MATR’s request for interim
emergency reliefis in accord with the evidence developed in

the proceeding?

1V. POSITION OF WACMA

- Judge Gesoff accurately summarized and applied the criteria governing the
issuance of interim emergeﬁcy orders as set forth in §3.7 (52 Pa. Code §3.7) of the
Commission’s procedural regulations. His conclusion that MATR failed to establish
three of the four prerequisites necessary for the issuance of interim emergency orders and
his Interim Order denying MATR% Petition are clearly and abundantly supported "by the
evidence developed in the proceeding. |

Among the three prerequisites which Judge Gesoff found that MATR had failed to

establish, is the one which most directly affects WACMA, namely “The relief requested

is not injurious to the public interest.” As is shown in more detail in Section C of the

4
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Argumcnt herein, it is the position of WACMA that the evidence developed in the
proceeding clearly establishes that the granting of the emergency relief requested would
be injurious to thé public interest which, as Judge Gesoff correctiy found, encompasses
WACMA, PAWC and the respcctivc customers of WACMA and PAWC.

V. ARGUMENT

A. THE BURDEN OF PROOF REQUIRED FOR THE ISSUANCE OF

AN INTERIM EMERGENCY ORDER IS WELL-ESTABLISHED.

In addressing the is‘sue raised by MATR’s Petitionv,}udgé Gesoff properly

- concluded that the issuance of an Interim Emergency Order is governed by §3.7 (52 Pa.

Code §3.7) of the Commission’s regulations which pmvides‘ in pertinent part as follows:
3.7. Issuance of interim emergency orders.

(a) A presiding officer may issue an interim emergency
order upon finding that the following exist:

(1)  The petitioner’s right to relief is clear.
(2)  The need for relief is immediate.

(3)  The injury would be irreparable if relief is not
granted.

(4)  The relief requested is not injurious to the public
- interest. {(Emphasis Added)

{Int. Ord. p. 4)
In applying the above regulation, Judge Gesoff correctly concluded that (a) the

prerequisites for the issuance of an Interim Emergency Order are cumulative; (b) MATR
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has the burden of proving all four prerequisites; and (c) failure to prove any one of them
results in the denial of the reliefrequested (Int. Ord., p. 4). |
The Judge’s interpretation and application of the above regulétion is consistent
with prior Commission precedents and accurately describes the heavy burden of proof
which must be met By one séeking the extraordinary relief of an Interim Emergency
- Order.

B. JUDGE GESOFF’S CONCLUSION THAT MATR FAILED TO

MEET ITS BURDEN OF PROOF IS ABUNDANTLY SUPPORTED
BY THE RECORD.
In reachking his conclusion that the Petition should be denied, Judge Gesoft‘
“analyzed in detail each of the four prerequisites for thé granting of Interim Emergendy
Relief in the light of the facts of record. He also carefully analyzed the reSpecti&'e
~ arguments of the parties with respect to each of the criteria. His findings and conclusions
are supp'ort.ed by éppropriate references to the facts of record. |
No useful purpose will be served by repeating the Judge’s detailed analysis of the
| facts and their application to the prerequisites. The following will briefly summarize the
important findings by the Judge on which he ’baséd his conclusions with respect to cach

of the prerequisites.

1. Whether MATR’s right to relief is clear.
In support of his conclusion that MATR failed to establish that its right to relief is

“¢lear, the Judge found:
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(a) MATR’s right to relief is the precise: issue presently before
the Commission in the Complaint proceeding, namely whether PAWC has properly
applied 1ariff Rider DRS. |

(b) ~ Commission approval of the 2003 Agreement was not
’raquirfsd before PAWC began to provide service to WACMA.

(¢)  The fact that MATR’s right to relief is not clear is adequate
grounds to deny the Petition |
(Int Ord. pp. 5-6).

2. Whether MATR’s need for relief is immediate.

Although the Judge concedes that MATR waited over ten months to file its
Petition for Interim Emergency Relief even though its Complaint contained a request for
) injunctiixc relicf, the Judge gave MATR the benefit of the doubt on this point and
concluded that “MATR’s need for relief is needed because it .is no longer serving
- WACMA andv PAWC” (Int. Ord. pp.6-7).
It is the po.siﬁonv of WACMA that MATR failed to timely pursue any available
~ remedies and cannot now contend that its need for relief is immediate for the following
~reasons:

(a)  Judge Gesoff accurately confirmed that “emergency” is
defined in the regulations as “a situation which presents a clear and prcéen‘t daﬁger to life
or property or which is uncontested and requires action prior to the next scheduled public

meeting. (52 Pa. Code §3.1) (Int. Ord., p. 6) 1tis submitted that MATR has not
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kesta’blished that an “emergency” exists within the meaning of this deﬁn‘itidn and the
regulations,

| (by  MATR specifically waived the reQuest for injuncﬁve relief set
' forth in its original Complaint at the Prehearing Confe:ence on July 1§, 2003 ~(Pr¢hearing
Order, p. 2) o

| (¢)  MATR was aware that WACMA had entered into the 2003
Agreement duted March 28, 2003 with PAWC pursuant to which MATR would purchase
most of its water supply from PAWC and that PAWC was obligated under the 2003 |
Agreement to construct substantial interconnection facilities in order to provide service
for WACMA (MA'TR EXx. 1, p. 26).

(d)  MATR knew that WACMA had filed With the DEP on or
about June 10, 2003 a Water Allocation Permit to substamially‘ increase WACMA's daily
water allocations from PAWC (MATR Ex. 4).

| (e)  Based on MATR’s knoWIedge of the faéts, including the
actions taken by WAMCA and PAWC in reasonable reliance upon the 2003 Agreement,
and MATR’s failure to pursue any available remedies in a timely fashion (indeed,
specifically waiving its request for injunctive relief), MATR should be estopped from
successfully arguing that its need for relief is immediate within the ‘meaning of the

regulations.



3. Whether any injury to MATR would be irreparable if its

requested relief is not granted.

In support of his conclusions that he was unable tkoe find that any injury to MATR
would be irreparable if the relief requested is not granted. the Judge found: |
(a)  The cases cited by MATR in support of its irreparable harm
claim are distinguishable and inapplicable to the facts of this case;
(b) It is not necessarily injurious for a business entérprise to
encounter competition in its ﬁefd and such competition does not rise to the level of
irreparable harm (Int. Ord. pp. 7-8).

4, Whether the relief requested is not injurious to the public

interest.
In concluding that MATR had failed to prove that the requested relief would not
be injurious to the public interest, the Judgé found:
(A) MATR’s contention that it would have 1o raise its rates by

30% if it loses WACMA as a customer was rejected.

(b)  Granting the relief requested by MATR would be injurious to

the public interest insofar as the public includes the interests of WACMA and PAWC and -

their respective customers
(Int. Ord. pp. 8-10).

Because of its importance to WACMA, the fourth prerequisite concerning the
impact of the relief 'sought on the public interest is addressed in more detail in the

following Section of this argument.



C. THE GRANTING OF THE RELIEF REQUESTED WILL CLEARLY

BE INJURIOUS TO THE INTERESTS OF WACMA, PAWC AND

THEIR RESPECTIVE CUSTOMERS.

As noted above, Judge Gesoff concluded that MATR had failed to establish that
the granting of the Petition would not be injurious to the public interest. In support of his
conclusion, J udge Gesoff found:

Granting the relief MATR requests, however, would be
injurious to the public insofar as the public includes the
interests of PAWC and WACMA.. In addition, PAWC’s

~customers would lose the advantage of their share of
PAWC’s fixed costs being spread over a larger customer
basc and WACMA'’s customers would lose the advantage
of WACMA passing the lower costs of its water supply
through to them.

I cannot conclude, therefore, that the relief MATR
requests would not be injurious to the public. MATR has -
not met its burden of proving this fourth prerequisite for the
issuance of an interim emergency order. ~

(Int. Ord., pp. 9-10).

The relevant facts of record, as summarized below, abundantly suppb:t the Judge’s
tmdmgs and ccmclusmn on this issue.

WACMA serves customers in North Fayette and hndlay Townshxps in Alleghenv
, County. ]t is a‘dtsmbuhon-only authority which relies on other parties to supply a 1 Il of its
water (WACMA Ex. 1, p. 4).

WACMA serves approximately 4,871 customers through 3, 982 service

* connections. It provides service for both residential and commercial customers. There

has been a dramatic increase in the number ofresidemia} and commercial customers in its

10
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service area. WACMA has no reason to believe that this trend will not continue
(WACMA Ex. 1, p. 4).
| It is of vital concern to WACMA that it continues to have available a sufficient
su‘ppiyr :of water to meet the present and future needs of its customer base. Despite |
ongoing negotiations between WACMA and‘ MAT R to éxtend the | 983 Agreement
which was Schcduled to expire on October 20, 2003 ’(WAC:‘MA Ex. 1, pp. 8-13),
WACMA and MATR were unable to reach an agréement on a new water supply |
agreement (WACMA Ex. 1, pp. 14-15).

As a result, on March 28, 2003 WACMA entered into the 2003 Agreement with
PAWC (M’ATR‘ Ex. 1; Lenze EXx. 9). On February 4, 2004, the 1983*Agrccmexy1t was
terminated and PAWC began to provide water to’WACMA j)ursuant to the 2003
 Agreement (MATR Ex. 15). PAWC has now replaced MATR as WACMA's primary
water supplier (Tr. 142-143).

The MATR Petition requests that an Interim Emergency Order be entered “barring
the sale of water pursuant to the Water Sales Agreement by and between the
Pennsylvania-American Water Company and the \Vcstem Allegheny County Municipal
Authority dated March 28, 2003 until a final Order is éntered.” I‘f such an Order were
entcreci,'kthe consequences would be disastrous to WACMA and its customers. At the
present tim’é, WACMA doces not have a written watcr supply agreement with MATR. If
the Commission should grant the Petition, there is no assurance that WACMA would be
able to negotiate a new water supply agreement with MATR that would adequately

protect the interests of its customers.

11
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The 2003 Agreement with PAWC provides for a rate of $1.90/thousand gallons,
subject to an annual escalation factor based on the annual increase in the Consumer Price
Index for all urban consumers (WACMA Ex. 1, p. 21). In addition, the 2003 Agreement
requires PAWC to construct at its cost substantial interconnection facilities in order to
serve WACMA's needs. At the time of the hearing on January 21, 2004, PAWC had
made substantial progress in the construction of the new faéilities, certain of which were
completéd wit’h} the balance being in various stages of completion (WACMA Ex. 1,p. 21;
Morris Ex. 4).

. Judge Gesoff found that WACMA is “currently receiving safe, reliable. ser‘vicé

| trom PAWC at a rate below what it had been paying MATR” {Int. Ord., p.9).
WACMA’s present ideal competitive situation, both in terms of rates and service, éh;ould
be contrasted with the situation in the event the Commission should grant MA'IR’s
Petition, Even if WACMA was able to reach a satisfactory agreement with MATR, if
WACMA were forced to resume purchasing water from MATR, at the very least, its
costs woul,d increase substantially, Specifically, 1f WACMA is required td purchase
water from MATR, its costs would increase to $2.51/thousand gallons, which was the
fate MATR had been charging WACMA under the terms of the extended 1983
Agreement which rate became effective on December 15, 2003 (Tr. 174-176; Int. Ord p.
3). The alternative would be to purchase water from PAWC at its then current resale rate.

At the time MATR filed its formal Complaint, PAWC’s sale for resale rate was
$3.92/thousand gallons, which may have been subject'to‘change as the result of PAWC’s

base rate case, which rates became effective in January, 2004 (Tr. 176-177).
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In sum, it is certain that the granting of MATRs Peﬁﬁon would adversely affect
WACMA and its customers, both in icrms of service and economic effect, as well as
| ‘PAWC and its customers. Judge Gesoff’s conclusion that MATR failed to establish that
the issuance of the int‘enkarder would not be injurious to the public interest is clearly

supported by the record,

Y. CONCLUSION AND REQUESTED RELIEF

Based on the foregoing, WACMA respectfully requests that the Commiséion:

I Cfonclude that the [nterim Emergency Order issued February 19, 2004
denying MATR’s request for interim emergency relief is in accord with the evidence
- devélopéd in the proceeding; and

2. Deny the Petition of The Municipal Authority of the Township of Robinson
for an I‘nteﬁm Order prohibiting the sale of water from Pennsylvania-American Water
Company to the Western Allegheny County Municipal‘ Authority.

Respectfully submitted,

“’O?Z}”/“/

/A. Vuono, Esq
Attomey for Western Allegheny
C

County Municipal Authority

VUONO & GRAY, LLLL.C
2310 Grant Building

- Pittsburgh, PA 15219

(412) 471-1800

Due Date: February 26, 2004

30N
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THE MUNICIPAL AUTHORITY OF THE ) MAR 0 3 2004
TOWNSHIP OF ROBINSON, ) ; :
' ‘ ) Docket No.: C-20030092
Complainant - Petitioner, ) : ‘
| ) ECEIVED
PENNSYLVANIA AMERICAN WATER ) | - |
COMPANY, ) 83 3 7 2004
Respondent. ) | BLIC UTitiry lole)

BRIEF OF COMPLAINANT THE MUNICIPAL AUTHORITY
OF THE TOWNSHIP OF ROBINSON RE INTERIM EMERGENCY
ORDER ENTERED FEBRUARY 19, 2004

AND NOW COMES The Municipal Authonty of the Township of Robinson
(“MATR") and by its undersigned attorneys files this Brief re Interim Emergency Order
Entered by Adminiétrative Law Judge Lamry Gesoff bn February 19, 2004 as follows:

While MATR respectfully disagrees with the decision yof the Administrative Law
Judge, MATR believes the Administrative Law Judge concluded that he cannot make a
finding with respeet to whether MATR's night to relief is clear because this case is not
ripe for making such a finding. As stated by the Administrative Law Judge: “Whether
P:AWCI applied Rider DRS pfovperly is the ultimate issue before the Commission. The
case on the merits is in the briefing state. At this point MATR’s right to relief is not
clear” Interim Emergency Order at p. 2.

Accordingly, MATR requests the Commission to leave the Administrative Law

b udga"‘s ruling undisturbed until the Judge makes a final ruling at the conclusion of the

FIGOCSWMATRIPAWC PUC (2003 litigation)\Brief to PUC re Interim Order.doe

8ECRETARY'S 80 ggitgsm

DOCUMENT
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bricfing stag,é, but without prejudice to MATR to request the Commission 1o review the
[ntenim Emergency Order at that time. In the event the Admimstrative Law Judge has
rided in favor of Pennsylvania-American Water Company, MATR’s P’ctiytion Fbr an
~ Interim Emergency Qrdef will be moot. In the event the Admimstrative Law Judge has
ruled in favor of MATR, the Commission will have the benefit of the Administrative Law
Judge’s Ruling and Opinion with which to review and evaluate his decision with respect
{0 the Petition for an Interim Emergency Order.

- This will not be a lengthy process. Main briefs are due March 8 and reply briets
are due Apnil 2, 2004, Administrative Law Judge Gesoff has indicated to counse! that he
will proceed with dispateh in rendering his decision. |

In the alternanve to the foregoing, MATR relies on its highly detailed Complaint
and Petition for Interim Emergency Relief and the entire record created in this proceeding
in urging the Commission to grant the relief it fcqucsts because of PAWC’s j)redatory use

~ of Tariff Rider DRS in a fashion completely contrary to the intent of the Commission.

Respectfully submitted,

YUKEVICH, MARCHETTI, LIEKAR &
ZANGRILLE P.C.

By. m mﬁd

Albert J. Zangnilli, Jr.
Pa. 1.D. # 15929

Attorneys for The Municipal Authority
~of the Township of Robinson

FrloGC S TRPASC PO (2003 LgationpsBeief lo PUL re Intering Uider Hoe 2
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COMPLAINANT THE MUNICIPAL AUTHORITY OF THE TOWNSHIP OF
ROBINSON RE INTERIM EMERGENCY ORDER ENTERED FEBRUARY 19,
2004 has been served on the following by e~mail and first class mail, postage prepaid,

except as otherwise noted:

HONORABLE LARRY GESOFF
(Ipesolf@state. pa.us)
Administrative Law Judge
1103 Pittisburgh State Office Building
300 Liberty Avenue
Pittsburgh, PA 15222

HONORABLE ROBERT A CHRISTIANSON
Chief Administrative Law Judge
400 North Street
Commonwealth Keystone Building
Harrisburg, PA 17105

(via Federal Express)

TuoMAS P. GADSDEN, ESQ.
(tzadsden@morganlewis.com)
ANTHONY C. DECUSATIS, ESQ.

(adecusatis@morganlewis.com)
Morgan Lewis
1701 Market Street
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Altorneys for Pennsylvania American Water Company

SUSAN SiMMS MARrSH, EsQ.
(smarsh@pawc.com}
Pennsylvania-American Water Company
800 West Hershey Park Dnive
Hershey, PA 17033

(rights reserved)
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MICHAEL J. WITHEREL, ESQ.
(wk-law@rwvems org)
Witherel & Kovacil
966 Perry Highway
Pittsburgh, PA 15237-2107

- Attorneys for Pennsylvania Municipal Authorities Association, Amicus Curiac

JOHN A Vuoao, Esq.
(jvuonofevuonogray.com)
Vuono & Gray, LLC
2310 Grant Building
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Attorneys at Law
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March 3, 2004
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James J. McNulty, Secretary ocxﬁﬁ’%
Pernsylvania Public Utilities Commission ¥ MAR 1 % 2004
Conmmonwealth Keystone Building, 2™ Floor ' o

409G Norrh 3treet ,
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/|

IN RE: The Municipal Authority of the Township of Robinson
v. Pennsylvania-BAmerican Water Company
Docket No. C-20630092

Dear Mr. Mchulty:

Enclosed please find an original and nine (9} copies of the
Post-Hearing Amicus Brief that is to be filed on behalf of the
Pennsylvania Municipal Authorities ASSOblathﬂ in reference to the
abcve=captioned matter.

We are also e-mailing cne (1) «opy and mailing (2) copiesksf
the Brief to all parties of record as indicated on the attached
Certirficate of Service.

Thdrk you for your attention to this matter. Please contact
m& if you nave any guestions or concerns regarding the enclosed.
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BEFORE THE o 8saluy, Iy
PENNSYLVANIA PUBLIC UTILITY COMMISSION  </A3p

THE MUNICIFAL AUTHORITY OF THE)
TOWHSHIP OF ROBINSON,
v, Bockes No. C=20030092

PENNSYLVANIA-AMERICAN WATER
COMEARY,

R e L W W e

POST-HEARING AMICUS BRIEF OF | |
PENNSYLVANIA 7 MUNICIPAL AUTHORITIES ASSOCIATION

AND Now; comes the Pennsylvania Municipal Aﬁthorities
Association (PMAA; by and through its attorneys, Michael <.
Witherel, Esg., and Witherel & Kovacik, and presents the inétant
Pest~Hearing Amicus Brief for the 0cmmissibn‘s‘consxderation, and

an support therecf avers as follows:

SUMMARY OF THE ARGUMENT

Aft&r a hearing in this case, and the admission of numerous
exhibits, the PMAA’s position has not changed that this case is
about the continued validity of the Filed Rate Doctrine, which is
the keystone ¢f the regulation of public util:ities. Attempts to
¢circumvent the provisions of that Coctrine ’is, necessarily, a
matter of importance to utility customers throughout the
Commonwealth. The hearing testimony and evidence presented to the

Commission establishes beyond cavil tnet PAWC :s engaged in &

transparent attempt to bypass the applicable tariff rate. Every

pi&ﬁe'cf evidence from the 1994 Commission action which resclted in
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the approval of “Rider DRS” foi PAWC shaws that the rider is a
" shield granted to PAWC to fend off attempts by cther suppliers
seeking to lure away PAWC’'s existing customers. It was never
intended as, and is not written to be, a sword with which PAWC may
engage in the predatory practice of undercutting another supplier
for the purpose of gainihg either a rew customer, or new service
from an existing customer. Tnus; neitner the express wording of
the exceptxcn nor the puarpwose behind that exception have any
appLication in this case., The Comm:ssicn need look no further Lnan
the répeated argument  and sworn testimony offered by PAWC
representatives &uring the 1994 proceeding which establishes tnat
the rider is not to be used as it is in this case asyan excuse for

PAWC to undercut MATR's established reiations with WACMA.
Further, permitting offensive use of the rider in‘this case
would be myopic pablic utility policy. All water suppliers,kand in
particular all municipal autherities, have an inte:esﬁ in the
evenhanded applira=ion of rules and régulatisns by the PUC. Hence,
wheghez.tha proper remedy in this case arises under §1303, 1304 or
§528, the contract entered into cénnot be permitted at the rate
gquoted by PAWC. While the short-term results may be that one
Sgustomer, WACMA. has (at least initially) very favorable rétes
{please see the escalation clause in Rider ADR), there 1s an equal
short~term disadvantage to MATR and its rate-pavers, who have now
108t a long-standing customer under an inherentiy unfair rate
practice. In the long term, PAWC will necessazily have to increase

.ts rates to WACMA and/or its rate-payers and, should PAWC continue
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tb undercut other water suppliers, true competition, 1involving
approved and approupriate tariff rates, will disappegar entirely.
Hence, the gerius ¢f the Filed Rate Doctrine, ‘which limits
utilities to their filed and approved tariff rates, thereby
ass&ring above-board treatment of all customers and rate payers.

Finaily, an entity such as PAWC, which has publicly touted its
“rigordus pursuit of growth by cansc;idatian” }shauid’ not be
germitted,‘at'thé expense of municipal authorities; to flout the
rules in pursuit of market dominance. Compgtiﬁion among water
suppliers‘is governed by rules which are useful and beneficial to
Commonwealth and its citizens only if they are followed.

RELEVANT FACTS

This,is a proceeding initiated by the Municiﬁal Buthority of
the Township of Robinson (MATR), seékinq a declarétcry arders on the
appropriateness of the Pennsylvania American Water Company‘s (PANC)
‘>use‘df'anvexceptien to its normal tariff rates (Rider DR3) to
compete for buvsiness with a customer who presently purchases water
fzam.baﬁhy?ﬁwc,and.Cemp:ainant. Western Allegheny County Municipal
= A@tﬁmrify (WAGMA} 18 a distribution-only authority which presently
purchases Wdtervfrom beth MATR and f{zom PAWC. WACMA and MATR were
engaged in negmtiétions for a new contract during late 2002, but
WACMA entered into a contract with PAWC for provisicn of all of its
water needs at a rate which PAWC was able to offer only because it
appiied‘Ridcr DRS, whicnh is applicable when an existing customer of

PAWC is intending to switch to a competizor, thereby depriving PAWC




of an existing customer. The rider reads, in relevant part, as

Cfellows:

This rider is available to a customer that:
(1) purchases water from the Campany‘fcr resale;
{2) enters into a Service Agreement for a térm of
not less than 10 years;
{3) during the original ard any renewal terms of
vhe Service Agreement, agrees to mraintain a
dalily load factor of not less than 0.75; and
(4, has a viable' competitive alternative to
service from the Company and intends to select
the alternative to the detriment of the
Company and its other customers.
There is nc dispute that the second and third parts of the rider
are met in tnis case. However, read togethér, parts (i) and (4)
presuppose an existing relationship betweén PAWC and the customer
which is being threatened by a competitor, i.e., that PAWC’s
ability to maintain the existing relationship is‘thxeatened by a
competitor. Here, no such relationship~exists‘

The direct testimeny of Robert L. Rcbowski in the 19964
Commission proceeding which led te the approval of Rider DRS
establishes that the iider is intended for high-load customrmers who
have a competitive alternative to service from PAWC. He lists
three examp}esi “e«g., the development of their own supply sources,
the relocation of facilities, the installation of recycling

equipment” (MATR Exhibit 5, Tab 1 at 5). Tellirgly, Mr. Robowski




did not indicate in any fashion that the rider is intended for use
~where anolber waler supplier is competing for business which PAWC
does not ther have. Instead, he spoke only of situations where the
customer engages in self-help by finding a sup?ly of water tnat
dees not come from a public utility. ‘Iﬁ the rider had been meant
to include situations where PAWC was seeking to add a new customer;

or to expand the service offered to an =axisting customer, by

underbidding another water supplying entity, Mr. Robowski would

certainly have so indicated, and in all likelihood the rider would
have not have been approved. Instead, Robowsxi’s testimbny~is all
that the Commission needs to consider, as it 1s pinding on PAWC,
having &Gme‘ from DPRAWC's representaiive, and leads to the
inescapable cenclusion that the rider was inténded to: {1) entice
high load factor customers who have their own sources of water to
instead purchase from PAWC; and {2} prevent high load factor
customers from leaving PAWC in faver of providing their own source
of water. This testimony is certainly not an indication that PAWC
intended the rider to apply where it is bidding on a new customer
{or new business from an'existing customer) in direct competition
with a municipal authority which is bound by its own rate schedule.
The “new customers” would be industrial customers who had, in the
péSﬁ, recycled or developed their own source of water, but who are
lured by the low rate provided under the rider 2o abandon their
previous means of acquiring water ard purchase water fr@m'PAWC.
The record of the 1994 proceeding is replete with instances

evidenting the understanding of all interested parties that the
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iider was very limited in scope, and was nmt‘generaIXy applicable
to PAWC'S apility to attract new business. Indeed, the focus of
the rider on industrial customers who would turn te self«geﬁeration
or recycling is the sole focus of PAWC's brief to the Commission.
“First, at this jqncture, the Company sees no valid reason to offer
- to negotiate a below-tariff rate with an industrial‘customer that
| does not have a viable competitive alternative to PAWC’s water
service.” (Answer, Tab C at 103) (bold emphasis added, underline in
original). PARWC placed e#press limitations on its request for the
| :iders {MATR Hearing Exhibit 5-A, Tab 1). There is no mention that
the rider would be used as a means torundercut the rates of other
water suppliers, and for good reason. The rider was never intended
i:o apply where another water supplier was involved, and more
particularly, where PAWC is seeking to replace the other suppliex,
~and not the other way around. The briefs of the consumer advocate
ard the trial staff also reflect that the focus of the riders which
PAWC sought i 1994 was the retention of existing high-load
customers which had viable alternatives and would leave for another
supplier absent & lower rate offered by PAWC (MATR Hear:ing Exhibit
5-A, Tabs 3-5). |

Thus, the record cannot be more clear that an existing
customer must ke considering an alternative to service from PAWC
hetore the rider can be utilized. Even so, Lhere is no indication
in tae record that the rider may be used to do more than to
mgiﬁfaln the historic level of service provided to the customer in

- guestion.
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Orie mere evidentiary matter shoulc be addressec. PAWC makes
some effort to establish that it had been “losing” business to MATR
prior te the negotiation of the curreat agreément with WACMA, and
Lhatyﬁhis,samehow permits PAWC to invoke the rider. Spacificéliy,
,téstimbny'was presented that a “"loss of revenue” accurred‘when
WACMA chose to purchase more water from MATR in 2001 and 2002
‘Hearing Transcript at 75). This “loss” however, was quantified at
$58,CQG; or 1/10 of 1% of PAWC’s income (HT at 78, 80). kThus,
chere is no true “loss” of a customer here, particularly since the
contract which MATR and WACMA were negqﬁiéting provided for WACMA
t¢ retain the ability to purchase from other scurces.

‘Also, a compelling case has been made that PAWC's actions have
ﬁotning to do with maintaining én existing customer simply from the
efferts necessary to fulfill the challenged csntract. PAWC does
not kave facilities in placc to service WACMA under the challenged
sontract (HT at 83), ancd would need to add three pumping statlons
te do so (HT 216). Therefore, a review of any ijgctive observer
leads to the inescapable conclusion LhéL there is no basis for
fiﬁding that an exiting PAWC customer was considering another
source fer ils water needs, making the applicatiaﬁ of Rider DRS
enﬁirély iﬁappropfiate in this case.

Finally, the mischief inherent in the active misuse of a
limited exception to the normal rates, like the rider in question,
is plainly shown here. PAUC! s operating “loss” due to WACNA's
choice of provider over two years was & minuscule part of its

Lncons, Yet, in order to cure this alleged shsrtfall, PAWC 18




proposing that it be permitted to wrest from MATR a customér which
has historically purchased 30% of MATR’ 5 water on a yearly basis.
The absurdity Qf‘this position cannot be lost cn the Commissiorn,
and cannot, as a matter of public policy, be permitted to occur..

COMMISSION AUTHORITY

PAWC suggests that the Commission lacxs the authority to rule

in this matter.  The Commission’s mission and authority are

discussed at length in Adleen Reid GTE North, Inc. and the Bell

Telephone Company of Pennsylvania, May 25, 1993, 1993 WL 855847, at

4~5 ipa‘Plu.C.)g The Commission noted that it is “a creature of
~statute and possesses only those powers specifically enumerated in
the Publis Utility Code, 66 Pa. C.5. §§ 101, et seq. City of

Phiiledelphia v. Philedelphia Electiric Company, 504 Pa. 312, 473

‘Aizd 997 (1984;.” The question was whether the Commission could
force a utility to serve in an area other than the one certified by
the Commission pursuant to 66 Pa. C.S. §1102. The CommiSsion
rejected thé contention that it could act only when invited to do
so since “the Legislature contemplated that the Commission doss nct
have to wait for a party to file a complaint or a utility tdkfile
'an~applicaticn in order to undertake appropriate action.” In this
regchf, the Commigssion cited to Section 1505 of the Code, 66 Pa.
C.8. §'1§QS, which provides for the Comﬁisszvn to act on its own
Cinitiative:

"Whenever the Commission, after reasonable
notice and hearing, upon its own motion or

upon complaint, finds that the service or
facilivies ¢f any public utility are

unreasonable, unsafe, inadegquate,
insufficiert, or unreasonably discriminatory,




or otherwise in violation of this part, the
Commission shall determine and prescribe, by
regulation or order, the reasonable,  safe,
adequate, sufficient, service or facilities to
be observed, furnished, enforced, c¢r employed,
including all such repairsg, ¢hanges,
alterations, extensions, substitautions, or
improvements - in facilities as shall be
reasonably necessary and proper for the
safety, accommodation, and convenience of the
public." '

The Commission continued, “the courts have rejected the argument
that public utilizies have duties only to existing patrons or
eppioyees, because Lo do so renders the word "public" in these

sections needless surplusage., Postal Telegraph-Cable Ceo. v. Pa.

P.U.C., 154 Pa. Superior Ct. 340, 35 A.2d 535 (1944;; West Penn.

Pys. Co, v. Pa. P.U.C., 142 Pa. Superior Ct. 140, 15 A.2d 539
£1940) . Thus, one mrust conclude the Legislature specifically
contemplated that the Commission could order extensioné of service,
when ‘appropriate te serve the ‘accommogation, convenience and
safety of the public’, 66 Pa. §§1:01, 15Q5, and not a particular

sustomer base.”

While Lt is true that the situation presantéd irn Aileen Reid,
the proper service area fcer an electrical utility, is net the same
sssue presented here, thé principles underlying the diScusgion that
matter are equally applicable here:

The purpose of ptblic utility regulation is to
ensure the public receives adequate service at
reatonable rates. Metropolitan Edison Co. v. Public
Service Commission, 127 Pa. Superior Ct. 11, 191 A.
678 (1937;. The overriding concern is the public
interest. D. F. Blast, Inc. v. Pa. P.U.C., 1B5 Pa.
Superior Ct. 487, 138 A.2d 270 (1958), reversed on
cther grounds, 397 Pa. 246, 154 A.2d 5C5 {1959):
Sayre v. Pa. P.U.C., 161 Pa. Superior Ct. 182, 54
A.2d 95 (1947); Colombo wv. Pa. P.U.C., 159 Pa.




Supericr Ct. 483, 48 A.2d 59 (1%46). The operation
of a public utility is impressed with a public
interest and subject to regulation pursuant to the
police power., Rocoff v. Buncher Co., 3%% Pa. 477,
151 A.2d 83 (19453). The Legislature created the
Commission to carry out this necessary regulation
and protect the public interest. Metropclitan
Edison Co., supra, n.l2.

This task requires flexikility, since the public
interest i1s a dynamic concept, which will not be
adeguately protected unless the Commission has the
authority to meet changing needs. The very concept
of regulation implies ongoing and continuous
supervision by the regulatory agency c¢f those
regulated. The Legislature recognized and precviced
for the need for flexibility in the Code. The
Commission must grant certificates of public
convenience, when it finds such action to be in the
public interest. 66 Pa. C.S. $§1103. To such
certificates, the Commissiocn "may impose  such
condition as it may deem to be Jjust and
reasonable.” Id. '

The Commission should, therefore, reacnh the underlyihq issues in
this matter, regardless of its decisicn on whether those guestions
have been presented in the most appropriate fashion.

And, 1in any event, this case, properly vigwed, is a very
simple ratter of interpreting the proper filed tariff rate to be

applied. This is an issue which is singularly within the

Commission’s expertise. In National Properties, Inc. v. Citizens

Utitities Water Company of Pennsylvania, 1998 WL 34067537 (Pa.BUC

FPebruary 28, 19%8), the Commission was faced with the question of
whether a Qater ut1lity properly classified customers for purposes
of applying the appropriate tariff rate. The cuestion presented
was whethe;ra Ymaster metered apartment building is méfe iike &
commérciai.ﬂustcmer than a residential customer.” The issue before
the Cémmissign.was whether "Citizens' classificatioﬁ of its two

apartment complexes as residential service customers instead of
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commercial service customers, violates Pennsylvania‘Pubiic Utility
Code provisions barring unreascnable discrimihat;on in rates (€6
Pa.C.5. §1304) and service (66 Pa.C.5. §.502)." The Cammission
found in that case that the classificétian was reasonable.

Here, the same :ypé of issue is presented: i.e., the propriety
of‘inclddihg a specific customer within a tariff categofyk Thus,
the issues here’ are whether PAWC is engaging in unreasonable
discrimination in rates or service. Unlike the case in National
- Properties, however, it is clear that the tariff rate applied in

‘this case does nct include customers like WACMR., Accordingly, it
Cis well Qithin the Commission’s authority tc zule on the propriety
of PAWC's use of the rider in this instance. |

Indecd, the Commission has its chéice in this case of
statutory provisicns under which PAWC’ s actions are’improper. it
méy conclude either that the contract violates the'Section 1303
prohibition against a utility charging any rate othér than that
Sp@éif%ed in ﬁts tariff, or, as noted above,’the Sécfion 1304
prohibition against establishing unreasonable differences between
classes of service. 66 Pa.C.S. §§ 133, 1304. Section 1303 “has
been interpreted to mean that public utility tariffs havé‘the force
and effect of law, and are binding c¢n the customer as wéii as the

utioity. Pennsylvania Electric Co. v. Pennsylvania Public Utility

Commission, 663 A.2d 281, 284 (Pa.Cmwlth.1985).” Philadelpnia

Suburban Water Co. v. Pennsylvania Public Utility Com'n, &08 A.2d

1044, 1050 (Pa.Cmwlth.2002).



In Fhiladelphia Suburban, PAWC entered into an agreement

whereby it would purchase an existing municipal authority and then
pay for it by giving the municipality free fire hydrant service.
The court fsund that this arrangement clearly violated Section 1303
of the Public Utility Code: |

Free public utility sexvice has been examined by
our appellate courts and fourd to be anathema <o a
system of regulation and publication of a utilizy's
tariffs. In American Aniline Preducts, Inc. v. City
of Lock Haven, 288 Pa. 420, 425, 13% A. 726, 727
{1927}, our Supreme Court determined that a city's
agreement to provide free water service in order to
induce an industry to locate within its boundaries
‘is discrimination against other users and void
against public policy,’ reasoning that ‘[tlhe
discriminatory engagements of both [the municipal
utility and the customer] are prohibited as matters
of public policy for reasons so freguently stated
we need not repeat them here.’

4. The court found that neither the contract between the
mum;cipaiity nor the fact that the Iree service was actually
payment for an asset justified deviation from the applicable tariff
- rate. Id.

'The court also addressed an axgumeﬁt, similar to that made by
PAWC here, tnap the Commission may not 1nterfexe with the internal
management of a utilityf The court held, however, that the issue
waé not a question of management, but a questicn‘oi‘the applicable
rates “over which‘the PUC’has‘ongcing regulatory,authcrity and
responsiblliity.” Id., footnote 8. Again, the same analysis applies
here. PAWC may not avoid its applicable tariff rate through an

artful reacing of an inapplicable rider to its tariff rates.
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In fact, the language used by the court in rejecting PAWC's

act:ons in the Philadelphia Suburban case is equally applizable and
instructive in this case:

~We return %¢ the language of Section 1303 of
the Public UOtility Code, which prohibits a public
utility from straying from its approved tariff
"directly or indirectly, by any device whatscever,
or in anywise. " 66 Pa.C.5. § 1303 {emghasis
added) . Cudtesville will pay the public utility for
fire hydrant service and then the public utility,
Fennsylvania-Bmerican, will pay, dollar for dcllar,
an equal amount into the Coatesville Economic
Pevelopment Fund. This is free service. Using
sharenclder funds to make the “"contribution,”
establishing a tracking mechanism and separating
these contributions from Pennsylvania-American's
rate basce do not provide a safe harbor from Section
1303's mandate. They merely do indirectly what the
Free Service Covenant does dlrectiy effect a
tariff deviation.

* L »*

Judicial intolerance for deviation from regulated
rates has continued unabated [since 1887].

* * *

Pennsylvania~Americar and the PUC argue that
the PUC has the authority to allow tariff deviation
where it is in the public interest. Administrative
ager.cies do not have the authority to orxder 4
regulated company to change lawful conduct on tha
theory that it is in the best interest of their
customers. Aetna Casualty and Surety Znsurance Co.
v. lnsurance Department, 536 Pa. 105, 638 A.2d 194
(1394). "The corollary is equally true; an agency
cannot waive a mandate of statute because it 1is in
the public interest. In Pennsylvania Electric Co.,
663 A.2d at 284-285, we specifically held that the
PUC  lacks the authority to waive a tariff
eligibility requirement for the stated reason that
it would advance the "public interest." Indeed, a
statutory command defires the public interest, and
an administrative agency established to enforce
that statutory command simply lacks the authority
to issue countermand orders. :
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Pennsylvania-American contends that if we do
not affirm the PUC, we sound the death knell for
charitable donations by utilities. It argues Lrom a
false premise. Pennsylvania-American's payments to
the Coatesville Economic Development Fund are no:
donations but, rather, contractual obligations. We
sound = the death knell only for pretextual
"donations" that are, in actuality, rebates,

Id., at 1L%4~%7. It is, perhaps, not surprising that PAWC is again‘
attempling to be c¢reative in 1ts means of “rigorously” seeking

expansion. However, as in Philadelphia Suburban, PAWC may not

avo.d a published tariff in any way, including through an overly-
broad reading of a rider to the tariff rates.

Of course, if PAWC is :interested in only & proper applicetion
of the rider, then it could pretect the existing business it has
from WACMA by applying the rider to WACMA, pbut only to the extent
of WACMA’s traditional use of PAWC as a supplier. This is
appropriate since PAWC carnot triggef the :ider unless an existing
customer 1$ going to decrease its use of water from PRWC, or leave
it ebt;reiy as a customer, in faver of another source of supply.
MATHR was nOt;attempting to obtain PAWC’s share of WACMA's business.
However, if, under tne rider, PAWC 1s convinced that WACMA has
shown it was considering obtaining all of its water from MATR, then
PAWC may be permitted under tne rider to offer WACMA the water load
it has tfaditicnally supplied at a rate set pursuant to Ridér ADS.
in fact, since PAWC has taken the pcsiéion ~hat the rider is in
keffegt, the Cemmission should reform the contract to provide that
only the leoad traditionally serviced by PAWC is available under the
econtract, and that is at the below-tariff rate. “Section 508 does

not establish precisc gu.delincs for the exercise of the PUC's




eontract reformation autherity, bhut it does give'the BUC bread ard
~flexible range to find that a contract's terms are ‘unjust,

unreasonable, ineguitable, or otherwise contrary or adverse to

public interest....’ 66 Pa.C.S. § 508.” Shenango Tp. Bd. of Sup'rs

'v. _Pennsylvania Public Utility Com’'n, €86 A.2d 910, 913-14

'Pa.Cmwlth.Ct. 1996). 1t wouid.certainly be within the “proad and
flexible range” of the Commission’s autnérity to give WACMA the
.benefit of tne r.dex provision with respect to only that service
which PAWC can legitimétely “protect"vunaer the rider, and to void
the contract in  all other ~re§pects,v permitting the noimal
competition between wétér utilities. |
CONCLUSION
Inportant i;sues of public utility law and policy are before
theyﬂwmmissimn; What PAWC seeks to do in this instance is to avoid
entirely its applicable tariff rates and to engage in an
unaﬁtho;ized form of competition with chér water suppliers. The
rider»was“épéroved by the PUC upon testimony and argument that made
ne nention of a predatory use of the rider to obtain customers or
toad from other entities. Rather, the rider was grantedkafter
repeated reference to “industria19 customers who were engaging in,
or WQYQ'Eikeiy tO engage in, self-help through supplying théir ouWn
water. }Haviﬁg never mentioned before the PUC in 199§‘that the
ridér could be used affensively against competing suppliers, PAWC
‘which has a history of creative attempts te avoid its pﬂbliShcd
tariffs) cannot now credibly assert that the rider mey properly be

used as the basis for the contract in this case. The Commission



may level the playing field here by issuing an order preventing use

of the rider, which the PMAA strongly ucrges, as we.l as any other

relief which the Commission may deem appropriate.
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I.  STATEMENT OF THE CASE
This proceeding was initiated on April 16, 2003 by t’hé ﬁ'h’ﬁg of a Fomml
Complaint and Petition for Declaratory Order (“Complaint”) by The Municipal Authority
of the Township of Robinson (“MATR") against Pennsylvania-American Water
Company ("PAWC”).
The Complaint requésts that the Commission issue an Order (a) voiding the March

28, 2003 Water Sales Agreement (“2003 Agreement”) between PAWC and the Western
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Allegheny County Municipal Authority (“WACMA"); (b} declaring that any agreement
between PAWC and WACMA mﬁst utilize the Group and Resale Rate from PAWC's
tarift; and ( c) prohibiting PAWC fromy commencing service to WACMA pursuant to the
2003 Agreement or ffom constructing any facilities with respect to sﬁch service.
| In its Answer to MATR’s Corriplaim. PAWC requested that the Complaint be
dismissed and the request for declaratory order be denied. Under “New Matter”, PAWC
affirmatively alleged that (a) it has the statutory obligation to serve WACMA; (b)
WACMA satisfies the Demand Based Resale Service (“Rider DRS”) availability
requirements; (¢) the rate provided for in the 2003 Agreement is substantially greater tharn
the “minimum rate” required by Rider DRS; and (d) the Commission lacks the statutory
authority to enjoin PAWC from constructing the necessary facilities to serve WACMA,

- On July 12; 2003 WACMA filed a Petition to Intervene in the proceeding in

support of PAWC. In its Petition, WACMA stated, inter alia, that its existing Agreement

(“1983 Agreement”) was scheduled to expire on October 20, 2003; that despite
WACMA’s good faith negotiations it has not been able to negotiate an extension of the
1983 Agreement with MATR; that WACMA has entered into the 2003 Agreement with
PAWC to prov’idc water for WACMA beginning on October 21, 2003':’ and that the
granting of the relief "sought in the Complaint will adversely a'ffectWACMA and its
customers since WACMA would be unable ecdncmically to provide water service for the
customers in its service area. |
The Complaint proceeding was assigned to Administratﬁve Law Judge Larry

Gesoff. A telephonic Prehearing Conference was held on July 18, 2003. During the
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’ Prehearing Conference the attorney for MATR informed Judge Gesoff that MATR would
not be pursuing the injunctive relief sought in the Complaint. On the same day, Judge
(Z}csoff issued his Prehearing Order which, among other actions, permitted WACMA to
intervene in the proceeding as a party. |

In accordance with the procedural schedule set forth in Judge Gesoﬁ’s Prehearing
Order, the partics engaged in extensive discovery. Subsequently, the direct testimony of
the parties was submitted in written form. |

The proceeding was assigned for oral hearing in Pittsburgh on Januafy 21, 2004;‘
The hearing was held before Judge Fred R. Nene, who substituted for Judge Gesoff. At
the hearing, all of the witnesses for MATR, PAWC and WACMA who had submitted
written direct testimoﬁy verified theit testimony and were available for crbss»
é:«;z-’u’nin'ation.I

On Febmary 12, 2004, MATR filed a Pelitioh for Interim Order requesting that the
- Comumission prohibit the sale of water by PAWC to WACMA under the 2003 Agreement
until the Commission entered a final Order in this proceeding.? On February 13, 2004
PAWC filed an Answer to MATRs Petition. A telephonic hearing on the Petition was

held before Judge Gesoff on February 17, 2004 pursuant to §3.9 (52 Pa. Code §3.9) of the

! At the hearing, the Camplaxnt, and Answer were made a part of the record {Tr. 10y

! The Petstion for Interim Emergency Order apparently was precipitated by the fact that on February 4, 2004
PAWC advised Jud;,t: Gesoff and the parties to the proceeding that the Department of Envirommental Protection
{*DEP”) had issued the necessary water supply permits and that PAWC was commcncmg service under the 2003
Agrtemen’ (MATR Ex. 15).




Commission Procedural Ru}eé. At the hearing, WACMA joined in the Answer filed by
PAWC. (Tr. 164-165).°

On February 19, 2004 Judge Gesotf served his Intérim Emergency Order denying
MATR’s Petition an‘d’his Certification of a Materjal Question to the Commission.

In accordance with the Prehearing(')rder, as amended by Jﬁdge Gesoff’s
modification of the briefing schedule, WACMA submits its Main Brief.

1. STATEMENT OF THE QUESTION INVOLVED

With very limited exceptions, the pleadings and testimony, including exhibits,
proftered by MATR concentrate on various collateral issues, moét of which are equitable
in pature and none of which are pertinent to the essential issues involved in this
proceeding. Specifically, MATR’s evidence has emphasized (a) its negotiations with
WACMA concerning a new water supply agreement to réplacc the 1983 Agreehwnt and
its characterization of those negotiations; (b) its claim that it had made substantial cépital
invgstmc‘:nts in order to serve WACMA and would be adversely affected as a
conéequexme of the loss of the WACMA business; and (¢) its contention that the loss of
the WACMA business would require MA'IR to raise its rates by 30%. Assuming
arguendo that these are valid arguments (which the record clearly shows they are not),

they are clearly not relevant to the only issue before the Commission.

b Citations preceded by *Tr" refer to pages of the transcript of testimony and by “Ex.” to hearing exhibits, The
inclusion of the name of a witness followed by a dash and a number withun a citation denotes an exhib:t within the
referenced Hearmg Exhibat, o
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The sole issue before the Commission in this proceeding is w'hethér or not
MATR, as the Complainant, has carried its burden of proving that PAWC’s |
intekpretatiou and implementation of Rider DRS as it applies to the 2003 Agrcemént
is erroneous. |

’WACMA respect{ully submits that the record abundantly supports the conclusion
that MATR has failed to meet its burden of proof,

11I.  ABSTRACT OF TESTIMONY

A. TESTIMONY RELATING TO MATR

Testimonv of Anthouv T. Lenze.

1. AnthonyT. Lenze has been employed as the Executive Director of MATR
since November of 2000 and testified in l‘hai capacity on behalf of MATR. (MATR Ex.
L, p. 3)“. |

o 2. As the Executive Dircctor; Mr. Lenze administers existing éontracts and is
rc;zsp(msimefor, among other things, negotiating contracts. (MATR Ex. 1, p. 3).

| 31‘ MATR is a municipal authority that pmduées and distributes wzit,er within
,its own municipality and supplies water to certain other municipal aixthorﬂics pursuant to
contracts. (Complaim, 991, 3). MATR serves approximately 3900 residential customers
and 600 commercial customers. (MATR Ex. 1, p. 4).
| 4. - Through February 4, 2004, MATR supplied munidipal water in bulk to

WAC?MA pursuant }’w a contract between MATR and WACMA dated October 20, 1983,

“as extended. (MATR Ex. 1, Lenze-1).
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5; The 1983 Agreement requires that “MA’F R fumish water to [WACMA] m
such quantities as [WACMA] shall require bﬁt not exceeding the gallons per month not
tbe time hmitations as set herein. WACMA agrees to plirchasc a minimum of 85% of its
total water needs in any given year from MATR.” (MATR Ex. 1, Lenze-1}.

6. The 1983 Agreement was scheduled to t&nninaté on October 20, 2003.
(MATR Ex. 1, Lenze-1).

7. Mr Lenze stated that MATR and WACMA commenced negotiations with
respect to an extension or renewal of the 1983 Agreement shortly after he began working
at MATR in November of 2000 (MATR Ex. 1, p. 14) and those negotiations were
ongoing until approximately mid-February of 2003 (MATR Ex. 1, p. 16).
| 8. A letter dated May 4, 1998 from Mr. Lenze’s predeéessor at MATR to Mr.
Robert Owens, the Manager of WACMA, constitutes the first letter in MATR's files that
sets forth the proposed terms and conditions with respect to a new agreement between
MATR and WACMA. (MATR Ex. 1, Lenze-4). In that letter, MATR states that one of
the items to be considered by the parties is the minimum percentage of water needs that
MATR would supply. (MATR Ex. I, pp. 15 - 16).

9. Mr. Lenze testified that MATR did not at any time demand that it supply
WACMA with all of WACMA’s water needs, or in exceés of 85% of WACMA’S total
water needs. (MATR Ex. 1 p. 17); rather, he stated that MATR requested that it supply
, betwcen 75 and 85 percent of WACMA'’s total water needs. (MATR Ex. 1 p. 17).

‘10. In a letter dated August 16, 2002 MATR advised WACMA that it was

amenable to a 20 year term and agreed in principal to a 75% minimum purchase



‘ 0 ’

requirement. (MATR Ex. 1, Lenze-5). MATR’s agreement to these terms was
contingent upon WACMA supplying information pertaining to its current and future
‘average peak day water usage. (MATR Ex. 1, Lenze~5),
| i, T her“cahtingem upon” language was incmded because WACMA is a very
fast-growing service area and MATR needed to knoﬂv how much water 75% would
| represent over a‘20 year period. (MATR Ex. 1,p. 19).

12.  MATR was aware at all times that WACMA had other supphiers of water,
namely PAWC, Moon Authority and the Findlay Township Water Authoﬁty.r (MATR
Ex. 1, p. 19). ‘

13.  MATR and WACMA met on December 19, 2002 (“December 2002
M&eting”') to continue negotiations. MATR discussed extending the term of the
agreement to 30 years and raising the minimum puréhase requirement from 75% to 85%,
but ra:;sing the minimum percentage was never an absolute cétegon‘cal demand by MATR
and MATR was aware that 85% was never acceptable to WACMA. (MATR Ex. L p.
21). |

| 14. Ina letter dated January 29, 2003',‘ Mr. Morris, the Chairman of WACMA,
advised MATR that it was not agreeable to the proposals made at the December 2002
Meeting, specifically the extension of the agreement to 30 years and the increase of
WACMA's minimum purchase obligation from 75% to 85%. (MATR Ex. ‘1, Lenze-6).
15, Inaletter to WACMA déted February 12, 2003, MATR stated that it

believed the parties could reach an agreement with respect to the minimum purchase
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amount and that “discussions regarding same will be far more productive at oﬁr next
meeting.” (MATR Ex. 1, Lenze-7).

16.  Pursuant to Mr. Lenze’s testimony, at the timé the Febmary 12, 2003 letter
waé wﬁth‘:n, MATR intended to accede to WACMA's request that MATR supply no
more than 75% of WACMA’s total water needs; however another meeting never took
place. (MATR Ex 1 ,“p. 23).

17.  In 1995 MATR spent approximately $4 million to cxpand its Water
Treatment Plant from 3 million gallons per day to 6 million gallons per day in order o
bette:r serve its customers, including 'WACM’A. (MATR Ex. 1, p. ’23), However, this $4
million figure cited by Mr. Lenze aléo mcluded the costs associated with installation of a
waste water treatment system (Tr. 30-31).

18.  MATR’s increase in transmission capabilities was planhed in order to
accommodate WACMA’s needs (MATR Ex. 1, pp. 24-25); however, exkpanrsion of
MATR’s treatment and supply capacity was also an explicit condition of a 1992 water
contract between MATR and the Findlay Township Water Authori‘ty (Tr. 34-35).

19.  MATR received a grant of $485,000 from the United States Environmental
Protection Agency to aid in the cost of increasing the size of MATR’s main water
transission lines which increase is due, in part, to the need to continue to serve
WACMA. MATR has also expended additional funds of $60,000 plus engineering costs

- in order to obtain the funding for the line increase. (MATR Ex. 1, p. 23-24).




20.  Construction has not yet begun on the expansion of MATR’s main water
transmission line(’ly‘r. 35), According to MATR’s water production records for 2003,
MATR’s current production capacity 1s 4.3 miilion gallons per day {Ir. 14).

21, According to MATR’s projections, if WACMA were not a customer,
expansion of the “main water transmissioh line” would not be needed until 2008.

(Tr. 48-49) |

22, Inthe latter portion of March of 2003 MATR became aware that WACMA
had entered into a water supply agreement with PAWC which ‘agréement was to
commence following expiration of the 1983 Agrecement. ‘(MATR Ex. 1, p. 26).

23, | A letter dated April 11, 2003 from Mr. Lenze to the Chairman of WACMA
and Deborah P. Lippert of PAWC advised that MATR had made é written request fora
k‘copy of the 2003 Agreement pursuant to the Pennsylvania Right to Know Act. (MATR
Ex. 1, Lenze-8). |

24, Pursuant to that request, a copy of the 2003 Agreement was recéivcd by
MATR on May 14,2003, (MATR Ex. 1, p. 28; Lenze-9).

25.  Mr. Lenze testified that the loss of WACMA as a customer will cause
MATR to be required to raise the rates of its remaining customers by approxifnatcly 30%.
(MATR Ex. 1p.25-20). This figure is based on Calculations made by MATR’s

consulting engineer. (Tr. 39).

Testimony of Rayvmond H. Auntonelli
26.  Raymond H. Antonclli, Sr., P.E., the President of NIRA Consulting

LEngmeers, Inc. (“NIRA™), testified on behalf of MATR. Mr. Antonelli testified that he
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has been the consulting engineer for MATR for 21 years and during that time NIRA has
designed and overseen construction of approximatély 75% of MATR’s current water
distribution facility and approximately 70% Qf MATR'’s current water treatment facility,
(MATR Ex. 2 p. 5).
| 27.  One of Mr. Antonelli’s responsibilities as cc:nsulting engineer for MATR is ‘
to prepare Annual Reports and Operating Budgets.,ihclu‘dingcalculations for precise rate
vincreases when necessary. (MATR Ex. 2 p. 6). |
28.  MATR made certain improvements to its system. Speciﬁéally, é new 12-
inch 4,000-foot water line along Mobay Road at a total cost of approiimately
§145,505.68. (MATR Ex. 2, pp. 7-8). |
29 One purpose of this extension was to allow the construction of a second
’,m‘ewr’ed coxmeétidn to the WACMA system. (MATR Ex. 2, p. 8). However, ano’ther
| reason was to prdvidc sufficient fire flows to the new Lowe’s home improvement center,
also a client of MATR. (Tr. 54-55)
30.  Lowe’s was probabl y assessed a tap-in fee by MATR, thereby offsetting at
least part of the cost of the installation of the new line. (Tr. 54-56)
31.  Additional improvements to MATR s transmission and treatment systems
are anticipated (MATR Ex. 2, p. 43). The projected time frame for making these
improvements will be significantly further in the future if MATR is not required to meet

WACMA’s water demands. (MATR Ex. 2, pp. 44-49).
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32. | Mr. Antonelli prepared the analysis upon whichMA’I‘R asserts that it will
be required to increase its rates by approximately 30% if WACMA ceases to purbhase
~ water from MATR. (\"I‘r, 50-51).
| 33 In calculating the consequence to MATR of lost revenue from WACMA'’s
water purchases, Mr. Antonelli did not take into account purchased water and incurréd
standby expenses (totaling $458,500) which would be avoided in the event MATR was
not supplying WACMA with water. (Tr. 52-54).

34, MATR has interconnections with the following water suppliers; one with
Coraopolis Borough (with a capacity of 700,000 gallons per day); one with Moon
‘Township Municipal Authority (with a capacity of 1,000,000 gallons per day), and three |
with PAWC (with a capacity of 1,800,000 galloné per day). (MATR Ex. ,2,,pp'; 8-9).

35, MATR supplies water to WACMA via gravity connections from MATR’s
Watér Storage Facilities, but during peﬁods‘ of high d’enﬁand within the WACMA system,
WACMA must utilize their booster pumping stations in order to sustain adequate water
storage levels. (MATR Ex. 2,p. 9).

36, Mr. Antonelli testified that the hydraulic gradient of MATR’s system could
supply most or all of WACMA’s system by gravity if WACMA'’s Transmission and
Distribution System was upgraded to take advantage of this hydrostatic pressure.

{MATR Ex. 2, p,’ 10). MATR produced no documents in support of this opinion (Tr. 56-
57). | |
37.  InMr. Antonelli’s opinion, the hydraulic gradient of the PAWC system in

the WACMA service area, is not capablc of supply water to WACMA without the need
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to cantinucﬁusly purnp into the WACMA system. To Mr. Antonelli’s knowledge, the only
area of the WACMA system which can be served without the need for pumping is the
Qakdale Area which is located in the southern most sector of WACMA’s system,
(MATR Ex. 2, pp. 10-11; Antonelli-2)

38.  InMr. Antonelli’s opinion, it is unlikely that MATR would be able to
corﬁpete with Pennsylvania American to be WACMA’s water suppler at the expiration of
the PAWC Agreemém 15 years from now. Unless planning andvinfrastructure
impm‘vements were being made in anticipation of providing such service, MATR would
have insufficient capacity to serve WACMA and its projected consumptive demands.
However, without thc'beneﬁ t of a long-term service agreement, MATR could not éfford
to make these improvements. (MATR Ex. 2, pp. 11—12)‘

39,  InMr Anmne‘lli’s opinion WACMA cduld have a problem maintaining a
daily load factor of 0.75 during the term of the PAWC Agreement. Since WACMA’s
distnbution and transmission capabilities are concentrated in the northern tier, if there are
~ interruptions in service from water line breaks in the piping system in me south, the
largest segment of the system population will be affected. (MATR Ex. 2, pp. 12-13).
B TESTIMONY RELATING TO PAWC |

Testimony of Bernard J. Gru'nduskv.

1. Bernard J. Grundusky has been employed as the Manager of Business
Development for PAWC since July 1, 2000 and testified in that capacity on behalf of

PAWC. (PAWC Ex. 1, p. 1).
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2. As the Manager of Business Development, Mr. Grundusky’s
- responsibilities include analyzing and conducting due diligence related to potential
‘acquisitions and other related business factors at PAWC. (PAWC Ex. 1, p. 2).

3. PAWC and WACMA entered into a Water Sales Agreement dated M,arch
28,2003, As required, the 2003 Agreement was filed with the Conymisston and served
on the Ofﬁce of Consumer Advocate, (PAWC Ex. 1, p. 3).

4. The 2003 Agreement is based upon the terms of Rider DRS-Demand
Resale Siervice (“Rider DRS”) of PAWC’s tariff. (PAWC Ex. 1, p. 2).

5. Rider DR’S was one of three riders approved by the Commission in its final
Order entered July 24, 1995 in PAW! C"s 1995 water base .fatc case, at Docket No.
R-0943231, to permit the company to charge competitive rates in 6rder to retain or attract
sales from qualifying large volume users. In addition to Rider DRS, the Commission
» approved Rider DIS (Demand Industrial Service) and EGS (Electﬁc Generation Service).
(PAWC Ex. 1, pp. 2-3). |

6. WACMA has been a customer of PAWC or its predecessor since 1957
dnr’mg which time PAWC has provided sale for reszile water services to WACMA
continuously. (PAWCEx. 1, p. 3) ‘

7. Rider DRS, as approved by the Commission, is available to any customer |
that (1) purchases water from PAWC for resale; (2) enters into service agreement fora
'terym of not iess‘ than ten years; (3) during the original and any renewal terms of the
service agreement agrees to maintain a daily load factor of not less than 0,?5 ; and (4) has

a viable competitive alternative to service from PAWC and intends to select that
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alternative to the detriment of PAWC and its other customers. (PAWC Ex. 1, p. 4;
PAWC Ex. 1-A). |

8. Rider DRS further provides that the rates to be charged qualifying
customers shall riot exceed the maximum rate nor be less than the rinimum rate, both as
dcfincd in Rx_der DRS and shall be subject to an agreed upon escalation clause. (PAWC |
Ex. 1, p. 4; PAWC Ex. 1-A).

9. Thc 2003 Agreement satisfics the terms of Rider DRS because (1)
WACMA is purchasing water from PAWC for resale; (2) the PAWC Agreement is fora
term o’f more than ten years; (3) WACMA has agreed to maintain a load factor of at least
(,75; and (4) WACMA clearly has competitive alternatives such as MATR, Robinson
‘Towaship and Moon Township Municipal Authority. WACMA also expressed its intent
to select one of those alternatives which would have resulted in a 1055 to PAWC of
existing sales as well as the opportunity for additional sales to WACMA. (PAWC Ex. 1,
pp. 4-5).

10.  Therate Speéiﬁed, in the 2003 Agreement is above the minimum rate set
forth in Rider DRS énd the 2003 Agreement provides for escaléti‘on of the contract rate.
(PAWC Ex. 1, p. 4);

1. The Iqss of existing sa]es 1o WACMA and the loss of the opportunity for
additional sales to WACMA would mean that the fixed costs of PAWC that are and will
be recovered from WACMA would have to instcad be borne by PAWC u.nﬁl that loss is
reflected in rates 'and, thereafter, would have to made up by PAW C’s other customers

through higher rates. (PAWC Ex. 1, p. 5).
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12.  WACMA was an existing customer of PAWC at the time the 2003
Agreement was entered into and PAWC faéed the possibility of (1) losing its éxisting
sules; (2) permanently losing the higher historic level of sales it had médc to WACMA
prior to 1999; and (3) iosing the opportunity for increased sales to WACMA. (PAWC
Ex. 1, p. 7). |
| '13. The 2003 Agrceme‘nt pcrmiits PAWC to charge competitive rates under
| Rider DRS to address thé competitive alternatives available to WACMA which WACMA
intended to pursue to the detriment of PAWC ahd its other customeré‘ (PAWC Ex. 1, p.
7). |
14, Given the decline in purchases from PAWC since 1999,}’AWC believed
that WACMA was purchasing rhore water from one or more other providers. PAWC
further baiiév..c& that WACMA would likely be attempting to negotiate a contract to cover
all of its water nécds following the cxpiration of the 1983 Agrccmcnf with MATR. If
| | another supplier were meeting all the water needs of WACMA, WACMA'woiild not
possibly purchase any watér from PAWC. (Tr. pp. 90-92). |
15, PAWC was not aware that in the negotiations betwee‘n MATR and
WACMA, WACMA was insisting that it be obligated to purcﬁase a nﬂnimum of 75% of

| its total needs from MATR. (Tr. p. 91).

Yestimony of Steven J. Seidl,
16.  Steven J. Seidl has been employed as the Vice President of Engineering of
PAWC since 1995 and testified in that capacity on behalf of MATR. (MATR Ex. 2,

p. 1)
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17.  As the Vice President of Engineering, Mr. Seidl’s responsibilities include
~ overseeing, organizing, scheduling and coordinating construction projects and insuring
compliance with engineering and water quality policies and procedures. (PAWC Ex. 2,
pp. 1’“2).‘ | |

18,  Mr. Seidl disagrces with Mr. Anto‘nclli’s statements that the hydraulic
‘gradient of the PAWC system in the WACMA area is not capable of supplying water to
WACMA without the need to continuously pump into the WACMA system. He further
, dis:agréﬂs with Mr. Antonelli’s statement that all three of the interconnectsbetwem
WAC‘M:A and PAWC require pumping. (PAWC Ex. 2, pp. 2-4).

19.  PAWC’s points of connection located at the southern, southeastern, and
western sections of the WACMA system will provide all of the necessary redundancy
and reliability to assure that water can continue to be supplied to and within the WACMA
system in the event of main breaks within the WACMA system. (PAWC Ex. 2, pp. 4-5).

Testimony of William M. Stout, P.E.

20.  Mr. William M. Stout, thé President of the Valuation and Rate Division of
: Gannett Fleming Inc., testified on behalf of PAWC at the hearing. (PAWC Ex. 3; p. 1)
| 21, Inthe course of his profession, Mr. Stout directs and supervises studies
concerning rate design for water utilities, (PAWC Ex. 3, p. 1).
22, Mr. Stout participated in the development of Rider DRS as it was ﬁled with
and approved by the Commission in Docket No, R-0943231. (PAWC Ex. 3,p. 3).
"23, The purpose of Rider DRS it to retain and attract sales for resale customers

that might otherwise use alternative sources of water supply in such a manner that a
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contribution tov&ard‘ PAWC’s fixed costs is received, thereby reducing the amount of
fixed costs to be recovered‘ from other customers. (PAWC Ex. 3, p. 4).

| 24 Rider DRS is intended to attract sales for resale customers as is indicated
by the tariff’s incorporation of the cost of new facilities as part of the definition of
minimum rate. The construction of new facilities would be for the purpose of serving a
new uu.Slo.m&r. (PAWC Ex. 3. p. 4).

25. | At the same time that Rider DRS was filed and approved, Rider EGS also
was filed ‘:%nd approved. Rider EGS is constructed in a similar manner to Rider DRS and,
at the time of filing, PAWC did not have any clectric gencraﬁon customers, which
supports the fact that the Riders were intended to attract custonters as well as retain them.
(PAWC Ex. 3, p. 4).

26.  Rider DRS is also intended to retain existing customers for which new
fucilities would not be required. (PAWC Ex. 3, p. 4).

C.  TESTIMONY RELATING TO WACMA

;fl"estinlonv of Philip W. Morris.

L Phillip W. Morris is (‘.hainhan of WACMA. He has been a member of the
Board of WA‘CM;A since 1985 and resides at 4803 Main Street, McDonald, PA 15057
(WACMA Ex. 1, pp 1-2).

2. WACMA was formed in 1953 for the purpose of distributing municipal
water, It currently serves approximately 12,871 customers through 3,982 connections in
the North Fayette and Findlay Townships, both of which are in Allegheny County.

(WACMA Ex. 1, p. 4). There has been a dramatic increase in the number of residential
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and cbmmercia] customers in WACMA’s service area in recent years. WACMA has no
reason to believe this trend will nbt continue. (WACMA Ex. 1, p. 4).

3. WAC‘ MA does not produce water and is dependent on other parties to
sﬁpply all of its water. (WACUMA Ex. I, p. 4).

4, Théf WACMA Board has five members who are appointed by ihe North
Fayette Township Supervisors for a term of five years. The Board regularly meets once a
month and convenes special meetings from time to time és necessary. (WACMA Ex. |,
pp: 2-3). |

5. Itis of vital concern to WACMA that it continue to maintain the
availability of an adequate supply of water to its present a’ﬁd expanding customer bése,
(WACMA Ex. 1, p. 5).
| 6. WACMA's water supply has historically come from several sources:
PAWC, MATR‘, P‘iﬁdlay Township Water Authority and Oakdale Borough. (WACMA
Ex. 1, p. 6). | |

7. WACMA entered into a water supply contract with MATR on October 20;
1983 pursuant to which MATR supplied a majority of WACMA’S water supply needs.
"I“he term of the 1983 Agreement was scheduled to expire on October 21, 2003,
(WACMA Ex. 1, p. 6). |

8 Since assuming the Chairmanship of WACMA, Mr. Morris has worked
closely with WACMA’s engincer and solicitor in the process of renegotiating a new

water supply agreement with MATR. (WACMA Ex. 1 pp. 7-8). Negotiations between
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WACMA and MATR for a renewal of the 1983 Agrecmcnt began as early as May 4,
1998, (WACMA Ex. 1, pp. 7-8; MATR Ex. 1, Lenze-4).

9. A March 11, 1999 letter from MATR to WA‘CMA set forth ce,rtain of the
terms MATR proposed for the new agreement, specifically that WACMA be required to
purch‘a,scbctween 85% and 100% of its water needs from MATR. (WACMA Ex. I,

p. 10, Morris-2). |

| 10.  WACMA consistently made clear to MATR at renegotiation meetings and
through corréspondence that the minimum purchase percentage should not be more than
75 % and that the term of the contract should not exceed twenty years. (WACMAEX. I,
ol

11, The Board of WACMA required these terms due to‘ concerns regarding
MATR s ability to contain its costs, the ever mcrcasmg demand for water service within
WACMA’s service area, and WACMA’s knowledge of the changing nature of the water
supply business. (WACMA Ex. 1,p. 9).

12, MATR and WACMA continued to negotiate by means of correspondence
- and meetings and, while there were some lengthy gaps betWeen negotiating sessions aﬁd
“correspondence, the riegotiations bcrwccn the parties continued through‘the year 2002,
(WACMA Ex. 1, p. 11).
| 13. Thc primary reason for the lengthy period of ncgotnatmns was the
- continued inability of WACMA and MATR to reach agreement on two issues: (1) the |
length of the contract; and (2) the minimum percentage of WAC‘MA‘S total water needs

required to be purchased from MATR. (WACMA Ex. 1, pp. 8-9).
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14.  Pursuant to a letter from MATR dated August 16, 2002 (See MATR Ex. 1,

' Lenze- 5) and a meeting on September 26, 2002, WACMA believed an agreement in

principal had been reached on all of the essential issues, including an agreed term of

twenty years and minimum purchase obligation of 75% of WACMA’’s total requirements.

(WACMA Ex. 1,p. 11).

15.  Based on this ‘agréemént in principal’. WACMA and MATR began
drafting the new service agreement. (WACMA Ex. 1, pp. 11-12).

16.  On December 19, 2002 a meeting of représentatives of WACMA and

"MATR was held. WACMA believed that the purpose of the meeting was to finalize the
language of the new water supply agreement. (WACMA Ex. 1, pp. 14-15).

17. At the December 2002 Meeting, MATR presented an entirely new p:oposal
which, among other things, identified certain major capital improvements, set a 30 year
term }for the agreement, and provided for an increase in the purchase requirement from
75% to 85% at an eziri‘y point during the term of the agreement. {(WACMA Ex I, p. 12).

18 | WACMA advised MATR that, in view of the comp!:etely}unexpected
change in MATR’S p’osition,» it was necessary to review the matter with the WACMA
Board, its consulting engineer and its solicitor. MATR xx?as further advised ’tha‘t it should
not expect a response until the WACMA Board was able to take formal action at its
January 2003 meeting. (WACMA Ex. 1, pp. 12-13).

19.  The WACMA Board met on January 21, 2003 to formally discuss the
developments in negotiations with MATR, specifically the events at the December 2002

Meeting. (WACMA Ex. 1, p. 13).

20




20. At the January 21, 2003 meeting, the WACMA Board members authorized
“Mr, Morris to advise MATR that WACMA was not willing to accept the revised proposal
MATR made at the December 2002 Meeting, but that WACMA was still willing to
proceed based on its understanding of the agreement reached prior to that meeting.
(WACMA Ex. 1, p. 13). | '

21, Atthe January 21, 2003 meeting, the WACMA Board concluded that
although it was not b‘reaking off negotiations with MATR, ‘since there were only eight
months until the MATR contract was scheduled to terminate it was necessary‘ to seriously
consider an zﬂtemativc water supplier, (WACMA Ex. 1, p. 16).

22.  OnJanuvary 29, 20()3 Mr. Morris wrbte a letter to MATR adwvising it that (a) |
WACMA was not willing to extend the term of the Agreement for thirty years; (b) |
WACMA was not willing to increase their minimum purchase obligation from 75% to
85% shortly after'tb’e new agreement would take effect; (¢) MATR’s latest proposal was

contrary to its letter of August 16,2002 to W AC‘MA in which MATR accepted a twenty

~ year term and agreed in principal to a 75% minimum purchase obligation (See MATR
Ex. 1, LehZc-S); and (d) WACMA was still willing to proceed with a new agreement with
MA’I"R on ,the’ basis of a twenty year term and 75% minimum purchase obligation. The
fetter rcqucétcd that MATR advise WACMA by not later than February 14, 2003,
whether it was willing to proceed based upon the tcffns of the letter. Mr. Morris further
stated in’ the letter that if an agreement could not be reached with MATR on the terms
indicated, in the interests of its customers WACMA would have to explore other long-

term water supply sources. (WACMA Ex. 1, pp. 13-14; MATR Ex. 1, Lenze-6).
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23 MATR responded on February 12, 2003 bui did not accept WACMA’S
propogal of a twenty year term; rather, MATR proposed a formula basedon’the term of
| its financing of certain construction projects which would have the effect of extending the
~ term of the agreement beyond twehty years., MATR did’not respond to the minimum
putchase requirement issue, but stated that it believed the parties could reach an
agreement “at our next meeting.” (WACMA Ex. 1, p. 15, MATR Ex.], Lenze-7).

24.  Pursuant to a dircctive from the WACMA Board, Mr. Morris pursued
ncgbtmtions with PAWC regarding a water supply agreement. (WACMA Ex. 1, p. 16).
25.  Prior to this time, WACMA purchased water fr‘orﬁ PAWC and its
prédecessor pursuant to a water supply contract dated Au‘guét 2‘8; i957, as amended

(MATR Ex. 11 and [1-A; WACMA Ex. 1, p. 6).

26, AS 4 consequence of WACMA'’s ongoing relationship with PAWC,
WACMA had previously been approached from time to time by re‘p‘r‘escntativcs of
PAWC, either in person or via unsolicited written corres‘,pondence, who were interested in
expanding the volume of business with WACMA. (WACMA Ex. 1, pp. 16-17). |

27, Priorto] ahuary 21, 2003, the Board of WACMA derived some level of
comfort in knowing that there were competitive companies vying for WACMA’s
business; however, the Board did not seriously contemplate ekmcri"ng into a new
agreement with PAWC. (WACMA Ex. 1, p. 17).

28.  As the termination date of the MATR Agreement approached and

negotiations were not coming togethcr between MATR and WACMA during the latter
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half of 2002, Mr. Morris was of the pcrsonzﬂ opinion that WACMA should consider more
seriously the interest of PAWC. (WACMA Ex. 1,p. 18).

29, Once initiatcd, gcgotiations with PAWC progreséed quickly (Tr. 113}, On
March 28, 2003, WACMA entered into the 2003 Agreement whereby WACMA agreed
ﬁo purchase most of its water from PAWC. (MATR Ex. 1, Lenz&~9). The PAWC
Agreement was o become effective as of October 21, 2003, subject to the issuance of the
necessary permits and approvals form the Pennsylvania Department of Environmental
Protection (“DEP”). (MATR Ex. 1, Lenze-9).

30, | kThe 2003 Agreement provides that PAWC will construct at its cost
‘substantial interconnection facilitieé in order to serve WACMA’s needs. At the time of
the hearing on January 21, 2004, PAWC had made substantial progress in the
construction of the new facilities, certain of which wcre’ completed, with the balance
being in various stages of éompfetion. (WACMA Ex. I, p. 21, Morris-4).

31.  On October 16, 2003, WACMA and MATR entered into an agreement
éxtending the terfn of the 1983 Agreement until the earlier of (a) twenty-four hours after
MA'TR recetved written notice from WACMA that its DEP Water Allocation Perrm“t’ was
modified as requiréd or (2) April 2, 2004. (WACMA Ex. 1, Morris-2).

32.  On February 3, 2004, the DEP issued the Water Allocation and Public
Water Supply .P’érmxts required by the 2003 Agreement (PAWC Ex. 4,4A, 4B, 4C, and
4Dj. On February 4, 2004, the 1983 Agreement was terminated and PAWC begzm to

provide water to WACMA pursuant to the 2003 Agreement (MATR Ex. 15).

23



Testimony of David G. Nichols.

33.  David G. Nichols, the Principal Engineer of Nichols & S!égle Engineering,
Inc., also testified on behalf of WACMA. Mr. Nichols has served as the professional
engineer for WACMA since January 1993. (WACMA Ex. 2, p. 5).

34, Mr. Nichols has been involved in the negotiations between WACMA and
MATR for a new agreement and it is his opinion that negotiations broke dcwn when at
the December 2002 Meeting MATR changed 1ts position concerning the term of the
contract and the minimum percentage of water that WACMA would be required to
purchase from MATR. (WACMA Ex. ’2, pp. 6).

| 35, Both the rate and methodology as negotiated for the new agreement were
satisfactory’in their lést presentation prior to the December 2002 Meeting (Tr. 131-132)
and the term and minimum percentage or water to be purchased had been agreed to in
 principal, (WACMA Ex. 2,p. 7).

36. WACMA representatiizes were very surprised and frustrated with the
introduction of totally new proposed provisions by MATR at the méeting without any
advance notice. MATR’s changes in terms caused WACMA to reconsider the likelihood
 of obtaining an acceptable agreement with MATR. (WACMA Ex. 2, p. 7).

37.  The benefits of PAWC’s proposal during negotiations included a stable
projected water rate and the addition of three new supply points, which added the

reliability of multiple supply sources with two treatment plants. (WACMA Ex. 2, p. 8).
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38.  Except for the provisions related to the term of the agreement and minimum
purchase obligation, the proposals of MATR and PAWC are competitive, Mr. Nichols
believes PAWC will be able to meet WACMA’s service needs. (WACMA Ex. 2, p. 9).

39,  Mr. Nichols disagreés with Mr. Antbn_elli’s testimony regarding MATR’s
ability to supply water to WACMA from MATR’s Water S’torage Facilities via gravity
conﬁcctx’ons with booster pumping utilized during periods of high demand. (WACMA
Ex. 2, p- 9). WACMA currently operates booster pumps continuously in order to
maintain gravity pressure in the higher elevations of North Fayette Township and to fill
its water}stomge tanks. (WACMA Ex. 2, pp. 9-10).

40, Mr. Nichols disagrees with Mr. Antonelli’s testimony fsgard-iﬁg PAWC’S
ability to supﬂy water through its hydraulic gradient in the WACMA]Robinsoﬁ Service
- Area. PAWC is capable of supplying water into portions of the WACMA system without
pumpmg and could transfer limited volumes into the WACMA storage tanks. ‘(WACMA
Ex. 2, p. 12'0)-.‘ |

41. Mr. Nichdis disagrees with Mr. Lenze’s testimony fhat MATR never
 demanded that it supply WACMA with all of WACMA”s watér needs. MATR’s letter of
March 11, 1999 to WACMA (WACMA Ex. 1, Morris-2) stated: “It woﬁld be our
intention to preserve that [85%] level of service with a pﬁssible expanstion to 100% if

feasible in a new agreement for services.” (WACMA Ex. 1, Morris-2).
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IV. SUMMARY OF ARGUMENT

1. ~ MATR Has Failed To Meet Its Burden Of Proving That PAWC’s
Interpretation And Ymplementation Of Rider DRS To The 2003
Agreement s Erroneous. |

2. PAWC’s Tariff Rider DRS Expressly Permits PAWC To Enter Into
Alternative Water Arrangements Under Certain Circumstances In
Order To Retain Or Attract Sale For Resale Customers.

3. The 2003 Agreement Meets All Of The Rider DRS Requirements.

4. The Collateral Arguments Advanced By MATR Are Not Pertinent To
The Sole Issue Involved In This Proceeding And, In Any Event, Are
Not Credible. \

5. WACMA Engaged In Good Faith Negotiations With MATR For More
Than Four Years And Was Unable To Negotiate A New Water Supply
Agreement. ' ~

6. MATR’s Objective Is To Use This Proceeding To Fotce WACMA To
Purchase Its Water Supply From MATR At A Substantially Higher
Rate Than The Existing PAWC Rate.

7. The Record Supports A Finding That The Granting Of The Relief
Sought By MATR Will Adversely Affect WACMA And lts Customers.

Y. ARGUMENT
A, MATR HAS FAILED TO MEETS ITS BURDEN OF PROVING
THAT PAWC’S INTERPRETATION AND IMPLEMENTATION OF
THE RIDER DRS TO THE 2003 AGREEMENT IS ERRONEOUS.
It is assumed that in its Main Brief that PAWC will address in detail the
- background and legal effect of Rider DRS and its applicatioﬂ to the 2003 Agreement.

Accordingly, this Brief will address only the essential issues regarding Rider DRS which

apply to WACMA.
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1. PAWC’s Tariff Rider DRS Expressly Permits PAWC To Enter
Into Alternative Water Arrangements Under Certain
Circumstances In Order To Retain Or Attract Sale For Resale
Customers. ‘

The applicable PAWC tariff, which was approved by the Commission,” includes
“Rider DRS which makes a special rate available to any customer that meets the following
requirements:
(1)  purchases water from PAWC for resale;

(2)  enters info a Service Agreement for a term of not less than 10 years;

(3)  during the original and any renewal terms of the Service Agreement,
- agrees to maintain a daily load factor or not less than 0.75; and

(4}  has a viable competitive alternative to service from PAW and
intends to select that alternative to the detriment of the PAWC and
its other customers.

(PAWC, Ex. 1-4)

Rider DRS further provides that the rates to be charged qualifying customers shall
not exceed the “Maximum Rate”, nor be less than the “Minimum Rate”, as defined in the
tariff, and shall be subject to an agreed upon “Escalation Clause.” (PAWC Ex. 1-A).
Agreements entered into under Rider DRS must be filed with the Commission and the
Office of Consumer Advocate (*OCA”) within five days of their execution. (PAWC Ex.
1-A).

MATR has asserted that Rider DRS may not be used to retain sale-for-resale

customers that might otherwise use alternative sources of water supply. (Complaint

e

* See Pu. PUC v. Pennsylvania-American Water Co., 1995 Pa, PUC Lexis 170.
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.ﬂ@l ). Hcsw&er, Mr. Stout, who assisted PAWC in developing and obtaining
CCommission approval of its competitive rate offering and the DRS Rider, testiﬁéd that
Rider DRS was dcsigned té both attract and retain load, (PAWC Ex. 3, p. 4). In support
of his position, Mr. Stout pointed out that Rider DRS‘inc’orporates as part of the
definition of “minimum rate” the cost of new facilities. The cosi of new facilitics wbuld
bea cousideraﬁon only if PAWC was to serve a new customer. IIé also pointed out that
the intention that Rider DRS be used to attract new customers is further evidénced by the
fact thai a “sister rider” for electric generation service (Rider EGS) with similar
provisions was filed and approved by the Commission at the same time as Ridér DRS.
At the time of filing and approval, PAWC did not have any electric generation
customers; therefore, the only use for the Rider would be to attract’new customers.
( PAW(’I Ex. 3, p. 4).

In sum, the intended purpose of Rider DRS is to both retain and attract sales for
resale customers and, as will be shown in the following section, it has been properly
~ implemented by PAWC in connection with the 2003 Agreement.

2. The 2003 Agreement Meets The Criteria Required By Rider DRS.

The 2003 Agreement meets the requirements of Rider DRS, satis_ﬁes"the niinimum
z;md maiximux,n rate provisions of the tariff, contains an escalation clause,, and, pursuant to
_the Commission’s requirements was filed on a confidential basis with the Commission
and the OCA. (Complaint §11; PAWC Ex. p. 4).

The following summary demonstrates that the 2003 Agreement clearly meets the

requirements of Rider DRS:
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( 1} Resale Customer.

WACMA is a distribution-only authority that purchases water for resale and
disiributi’on to cover 12,000 customers in North Fayette and F indlay T owﬁships m
Allegheny County. (WACMA Ex. 1, pp. 4-0). Therefore, the PAWC Agreement meets
the requirement that the customer purchase water for resale.

| | (2)  Term.
~ The 2003 Agreement is for a term of 15 years (Complaint §11; WACMA Ex. 1, p.
20). Consequently, WACMA satisfies the requirement that the Service Agreement be for
a term of not less than 10 years.
(3)  Daily Load Factor.

WACMA has agreed to maintain a daily load factor of not less than 0.75 during
the originﬁl and any renewal terms of the Service Agreement. (Answer, 54). Although |
~ Mr. Antonelli, a witncs‘s for MATR, questioned whether WACMA would be able to
maintain the necessary daily load factor in the event of “water line breaks in the piping
system coming from the South” (MATR Ex. 2, p 12), Mr. Seidl, PAWC’s Vice President
of Engineering, testified that in the event of such a break, PAWC’s points of connection
located in the southern, southeastem, and western sections of the WACMA system would
provide all of the necessary redundancy and reliability to assure a continu’ed supply of
water, (PAWC Ex. 2, pp 4-5). WACMA has met the requircm‘cnt to maintain a déil Yy
load factor of not less than 0.75 and, based upon the testimony discussed above, verified

its actual ability to do so.




(4y Competitive Alternative.
At the ﬁme the 2003 Agreement was si gned and during the time leading up to the
- execution of the Agreement, WACMA had a viable competitive alternative to service
,ﬁ:oﬁﬁ PAWC and, absent the application of the rate under Rider DRS, may have selected
that alternative. The 1983 Agreement wés scheduled to expire on October 20, 2603
(WACMA Ex. 1, pp. 8-13). In view of the fact that WACMA"s_currcm water supply
agreement was with MATR and negotiations between WACMA and MATR to renew
that agreement had been ongoing since 1998 (MATR Ex. 1, pp 14-16), WACMA clearly
had a viable competitive alternative to the services offered by PAWC. Moon Township
Municipal Authority was also a viable alternative. (PAWC Ex. 1, pp 4-5). 1f WACMA
had éntered into a water supply agreement to purchase ali of its Water needs from another
source, PAWC faéed losing its existing sales to WACMA plusyzhe opportunity te increase
sales to WACMA in the future.” (PAWC Ex. 1,p 7). Rider DRS was appropriately
applied to prevent WACMA from choosing another water provider and possibly shutting
PAWC out as a source altogether, a situation that would cause certain ﬁxed costs of
PAWC to be bore entirely by PAWC’s other customers, as opposed to being recovered
in part through sales to WACMA. (PAWC Ex. 1, p 5).
It is clear that the record supports a finding that thek2003 Agreemeni meets all of

the requirements of Rider DRS.

% Asindicated m Mr Grundusky's testimony, based upon the recent dechne in water purchases from PAWC by

- WACMA, und because it was not privy o the terms of the negotiations between MATR and WACMA, PAWC
beheved that WACMA would Lkely attermpt to negotiate a contract to cover all of its water needs following
expiration of the 1983 Agreement. (Tr. pp. 90-92).
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B. THE COLLATERAL ARGUMENTS ADVANCED BY MATR ARE
NOT PERTINENT TO THE SOLE ISSUE INVOLVED IN THIS
PROCEEDING AND, IN ANY EVENT, ARE NOT CREDIBLE.
- Itis significant that rather than addressing the single issue raised by the
Complaint, the testintony prcs‘ented by MATR, with minor exceptions, concentrates on
certain collateral or equitable arguments. It is the position of WACMA that those
arguments are not pertinent to the essential issue in this proceeding and, as will be shown,
are not credible.

1.  WACMA Prematurely Terminated Negotiations With MATR
For A New Water Supply Agreement.

Mr. Lenze, a witness for MATR, testified at length concerning his COnccption of
the negotiations with WACMA éonceming a new Water Sales Agreement. He attempts
to leave the impression that with respect to the two issues that were most important to
WACMA, miincly the minirmum purchase requirement and the length of ‘t‘he agreemicni
(WACMA Ex. 1, p. 11}, MA'TR was willing to meet WACMA’s demands concerning
these tWo issues. |

On the contrary, aftet 1cn’gthy negdﬁations extending over more than four years
and as the termination d’atfs of the 1983 Agreement approachéd, Mr. Lenze’s letter of
February 12, 2003 to WACMA stated that he believed that thé parties could reach an
agreement with respect to the minimum purchase requirement and that “discussions
regarding same will be far more productive at our next meeting” (MA'TR Ex. 1, Lenze-7).

The testimony of Mr. Morris for WACMA clearly establishes that there was no

valid basis for Mr. Lenze’s optimistic speculation, given the history of WACMAs prior

31



negotiations with MATR. Mr. Morris for WACMA and Mr., Lenze for MATR both
testified that negotiations between the parties began as early as 1998 (WACMA Ex. 1,
pp. 7-8; MATR Ex. 1, p. 15; MATR Ex. 1, Lenze-4) and that those negotia,'tions
continued through the year 2002. (WACMA Ex. 1, p. 1 MATR Ex. 1, p. 16). Mr.
Lenze téstiﬁed that correspondence dated May 4, 1998 from MATR to WACMA (MATR
Ix. 1, Lenze-4) acknowledged early on that one of the items for considemtién between
the parties would be minimum purchase quantity. (MATR Ex. 1, p. 16). Mr. Morris
further testified that throughout the negotiations WACMA maintained a consistent
position with respect to its two main issues, /.e., that the minimum purchase pcr&ehiagc
from MA'TR should not exceed 75% and the term of the contract could not exceed twenty
years. { WAC‘MA Ex. 1, p. 11). These essential requirements were fashioned by the
WACMA Board because of their concerns regarding MATR’s ability to contain its costs, |
the ever increasing demand for water service within WACMA's service area and
- WACMA'’s knowledge of the changing nature of the water supply business; (WACMA
Ex. 1,p. 9). The primary reason for the lengthy period of negotiations was the continued
inability of WACMA and MA'TR to reach agreement on these two main issues.
| (WACMA Ex. 1, pp- 8-9). |
As aresult of a letter from MATR dated August 16, 2002 (MATR Ex. 1, Lenze-5)

and a follow up meeting 6:‘1 September 26, 2002, WACMA reasonably believed that an
agreement in principal had been reached on all of the essential isSuésﬁ including an agrecd
term of twenty years and a minimum purchase obligation of 75% of WACMAs total

requirements. (WACMA Ex. 1, p. 11). Based on this “agreement in principal”,
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WACMA and MATR began drafting a new service agrccmcﬁt {(WACMA Ex. 1, pp. 11~

1)

On December 19, 2002, a meeting of represéntati ves of WACMA and MATR was
held (“December 2002 Meeting”). WACMA was under the impressicjn that th‘e« pixrpose
of the rﬁeeting was 1o finalize the language of the new water supply agreement (WACMA
Ex. 1, pp. 14-15). At the meeting, to the surprise of the WACMA representaﬁves,
MA’I’R presented an entirely new prdposa] which, among other things, refcxfed to certain
major capital improvements, incrcascd the term of the agreement from twenty years to
thirty years and the minimum pﬁrchase requirement from 75% to §5% at an early point
during the term of the agreement. (WACMA Ex. 1, p‘, 12).

In response to this development, the WACMA Board authorized Mr. Morris to
advise MATR ﬂla’t WACMA wésnor winiﬁg to accept the revised proposal made at the
December 2002 Meeting, but that WACMA was still willing io proceed with MAT R
based on its understanding of the agreement reached prior to that meeting. (WACMA
Ex. I, p. 13). By letter dated January 29, 2003, Mr. Morris advised MATR of the
position of the WACMA Board. The letter requestéd that MATR advise WAC‘,MA by
not later than February 14, 2003 ;xvhether it was willing to proceed based upon the terms
of the letter and that if an agreement could noi be reached, in the interests of its
customers, WACMA would have to explore other long-term water supply sources.
(WACMA Ex. 1, pp. 13-14; MATR Ex. 1; Lenze-6).

‘Even at this late date and given WACMA’s clear position on the issue, MATR’s

response letter of February 12, 2003 did not accept WACMA’s proposal for a twenty
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year term. Instead, MATR proposed a formula based on the term of MATRs financing
of ceﬁain construction projects which would have the effect of extending the term of the
agreement beyond twenty years. (MATR Ex. 1, Lenze-7). It aiso did not fespdnd to
WACMA’s position with respect to the minimum purchasé requirement, but merely
stated that it believed that the parties could reach an agreement “at our next méating".
(WACMA Ex. 1, p. 15; MATR Ex. 1, Lenze-7).

As a result of the apparent inability of the parties to reach agrécment on the
essential issues required by WACMA and the approaching termination date of the 2003
‘Agfeemcnt, Mr. Morris was instructed by the WACMA Board to pursue negotiations
with PAWC regarding a water supply agreement. (WACMA Ex. 1, p. 16). These
negotiations culminated in the negotiations and execution of the 2003 A"greenfaent on
Marcﬁ 28, 2003. (MATR Ex. 1, Lenze-9).

In sum, ihe testimony clearly establishes that despite its good faith negotiations
over a period of more than four years, WACMA was not able to negotiate a contract with
MATR that would satisfactorily protect the interests of its customers.

2. MATR Made Capital Investments In Reliance On The
Continuation Of Its Contract With WACMA. ‘

Witnesses for MATR contended that MATR has undertaken or planned several
capital projects which were or will be required to some extent for MATR to be able to
continue to serve WACMA in the future, namely (a) a $4,000,000 expansion of MATR’s
water trcatment plant to expand its capacity from 3,000,000 gallons per day to 6,000,000

gallons per day in 1995 (MATR Ex. 1, p. 23); (b) preliminary design work, etc. related to
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a proposed expansion of MATR’s main water transmission line. (MATR Ex. 1, pp. 23-
24); and (¢) a new water line along Mobay Road. (MATR Ex. Z,Vpp. 7-8).

Mr. Lenze’s cross-examination established that, at the very leaét, he had
exaggerated the extent of the projects and their relationship to WACMA. ’Amongkother
~things, the stated costs of the 1995 expansion of the treatiment plant also included a waste
water treatment system. (Tr, 30-3 1); Also, the decision to expand the treatment plyan‘t
was primarily inﬂkuenced by the fact that MATR was obligated to increase its capacity
pursuant to a I‘ong-te’rm contract to supply a substantial amount of water requirements for
Findlay Township. (Tr. 34-35).

With respect to the proposed expansion of the main water transmission line, there
is serious doub’t as to its relationship, if any, to WACMA. As witness Lenze testified on
cross-examination, construction on the line has not been initiated (Tr. 35-36); there would
be 1o need for the pyroject until at Ieast the year 2008 if PAWC succeeds MATR as
WACMA’s primary water supplier (Tr. 48-49); and, in any event, one of the principal
reasons for the projcc’t is to increase fire flows to MATR’s existing customer. (Tr. 46-
47).

- With respect to a proposed new 12-inch water line along Mobay Road purpkortediy |
to serve WACMA’s needs, Mr. Antonelli acknowledged at least one other reason for the
line was to provide sufficient fire flows to a new Lowe’s store and that Lé‘we"s likely
paid a “tap-in” fee that covered a portion of the capital costs. (MATR Ex. 2, pp. 7-8; Tr.

54-56).
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Even if an improvement or increase in MATRs capabfiities in reliance on
retaining WACMA as a customer were relevant to the issue before the Commission, the
testimony of MATRs witnesses establishes that such reliance is specious and not |
credible. |

3. MATR Will Be Required To Increase Its Rates By 30% If It
Loses The WACMA business.

Mr. Lenze testified that the loss of WACMA as a customer will require MATR to
raise the rates for its remaining customers by approximately 30%. He provided no
support for this assertion which he testified was based on calculations made by MATR’S
consuiting engineer, Mr. Antonélli. (MATR Ex. 1, pp. 25-26; Tr. 39).

The cross-examination of Mr. Autonelli developed the following flaws in his
analysis which resulted in the “30% assertion”:

(a}  He substantially overstated the reveﬁues that MATR’s water sales to

WACMA would generate (Tr. 51-52); |

(by  He omitted the savings of approximately $460,000 that woﬁld accrue |
‘to MATR, resulting f‘fom purchased water costs that would be eliminated if WACM A
were no longer a customer (Tr, 52-54); and |

(¢)  Hedid not take into account‘thé savings that MATR would realize
by being able tb defer certain capital improvement projécts. (MATR Ex. 2, pp. 44-49).

| In sum, even if it were relevant, there is no credible evidence ot record to support

the “30% assertion™.
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C. THE GRANTING OF THE RELIEF REQUESTED BY MATR WILL
ADVERSELY AFFECT WACMA AND ITS CUSTOMERS.

WACMA serves customers in North Fayette and Findlay Townships in Allegheny
County, It is a disffibution«on] y authority which relies on other parties to sﬁppiy all of its
water. (WACMA Ex. I, p. 4).

WACMA serves approximately 4,871 customers through 3,982 éewice
connections. It provides service for both residential and commercial cusiomers; There
has been a dramatic increase in the number of reside.h.tial énd commercial customers in its
service area.  WACMA has no reason to believe that this trend will not continue.
(WACMA Ex;rlt, p. 4).

On February 4, 2004, the 1983 Agreement was terminated and PAWC began to
- provide water to WACMA pursuant to the 2003 Agreement. (MATR Ex. 1’5"); PAWC
has now replaced MA'TR as WACMA's primary water supplier. (Tr. 142-143).

It is of vital concern to WACMA that itrcontinues to have available a sufficient
supply of water to meet the present and future needs of its custovmers. MATR’s
- Complaint requests that the Commission issue an order (a) yo’iding the 2003 Agreement
between PAWC and MATR and (b) declaring ‘that any agreement between PAWC and
WACMA must utilize the Group and Resalé Raté from PAWC’s tariff,

The consequences of granting the relief requested would be disastrous to
WACMA and its customers. In the event the Commission voids the 2003 Agreement,
WACMA will be left without a written water supply agreement. As addressed in detail in

Section (B)(1) of this Argument, WACMA negotiated in good faith with MATR over a
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period of more than four yeats and ultimately was unsuccessful in reaching an acceptable
‘water supply agreement. [f the Commission should grant the relief sought in the
Complaint, there is no likelihood that WACMA would now be able 10 negotiate a,ynew
water supply agreement with MATR that would adequately protect the interests of its
customers. |

WACMA is currently receiving safe, reliable service from PAWC at a rate below
that which it had been paying MATR. WACMA’s present situation, both in terms of
rates and service, should be contrasted with the situation that wou}d arise in the evént the
Commission were to grant MATR’s request that WACMA be forced to utilize the PAWC
Tariff Group and Resale Rate when purchasing water from PAWC. The 2003 Agreement
with PAWC providcs for a rate of $1.90/thousand gallons, subject to an annual escalation
f’éctor based on the annual increase in the Consumer Price Ihdex ﬁ)r all urban consurers.
(WACMA Ex. 1, p 21).

If WACMA is required to purchase wafer from PAWC at its then current resale
rate the effect will be a substantial increase in WACMA’s water costs. At the time
MATR ﬁlcd its formal Complaint, PAWC’s sale for resale rate was $3.92/thousand
gallons, which may have beeﬁ subject to change as the result of PAWC’s base rate case,
whic’h rates became effective in January, 2004. (Tr. 176-177). This significant hike in
cost will adversely‘affect WACMA and its customers. |

In addition, the 2003 Agreement requires PAWC to construct at its cost substantial
interconnection facilities in order to serve WACMA’s needs. At the time of the hearing

on January 21, 2004, PAWC had made substantial progress in the construction of the new
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facilities, certain of which were completed with the balance being in various stages of
comp}ctio‘m (WACMA Ex. 1; p.21; Morris - 4), |

“The alternative for WACMA having to purchase water from PAWC at the
standard resale rate would be for WACMA to purchase water from MATR. Assuming
| WACMA would even be able to reach a satisfactory agreement with MATR, at the very
least, WACMA's costs would increase substantiall y. Specifically, if WACMA is
required to purchase water from MATR, its costs would increase io $2.51/thousand
gallons, which was the rate MATR had been charging WACMA under the terms of the
extended 1983 Agreement which rate became effective on December 15, 2003. (Tr. 174-
176). |

‘The forcgoing analysis emphatically demonstrates MATR’s teal objective in filing
its Cé)mplain& MATR seeks to use the Co’mmission’s processes to advance its cconomic
interest, L.e., to deny WACMA the benefits of PAWC’s competitive rate pursuant to-
Rider DRS and to require WACMA to continue to purchase water from MATR at a
substantially higher rate. For all of these reasons, it is clear that the granting of fhe relief
sought by MATR would adversely affect WACMA and its customers, both in terms of

service and economic effect.
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V1. CONCLUSION AND REQUESTED RELIEF
Based on the foregoing, WACMA respectfully requests that the Administrative
Law Judge (1) make the findings set forth in the Summary of the Argument set forth in
Section IV of this Main Bnief; and(i) deny the relief sought and dismiss the Complaint.
| Réspectfuil y submitted,

VUONO & GRAY, LLC

Bijoﬂm;O_ ?[;LA,D“T\’Q /C,m} ,

Jéhl A. Vuono, Esq.

Susan C, Indrisano, Esq.
Attorncys for Western Allegheny
County Municipal Authority

VUONO & GRAY, LLC
2310 Grant Building
Pitsburgh, PA 15219
(412)471-1800

Due Date: ~ March &, 2004
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the Main Brief of Intervenor Western
Allegheny County Municipal Authority on the following parties of record by electronic
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The Honorable Larry Gesoff
Pennsylvania Public Utility Commission
1103 Pittsburgh State Office Building
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COMMONWEALTH OF PENNSYLvANIA 0% 08 2004

PUBLIC UTILITY COMMISSION T2 Pg%‘égg%ﬂé% 88§§ N

THE MUNICIPAL AUTHORITY OF THE

)
TOWNSHIP OF ROBINSON, ) ,
| ) Docket No.; C-20030092
Complainant - Petitioner, )
)
VS, )
, )
PENNSYLVANIA AMERICAN WATER )
COMPANY., )
)
Respondent. y
»

INITIAL BRIEF OF COMPLAINANT THE MUNICIPAL AUTHORITY
/77 T OF THE TOWNSHIP OF ROBINSON

b N s’

o

AND NOW COMES The Municipal Authority of the Township of Robinson
(“MATR”}, pursuant to an Order of Administrative Law Judge Lawrence Gesoff,’and by
its undersigned attorneys files this Initial Brief of Complainant The Municipal Authority of

the Township of Robinson, stating as follows:

Proposed Findings of Fact

1. Complainant-Petitioner MATR is a rhunicipal authority drganizcd and
existing pursuant 1o xhc"Municipumy Authomiés Act, 53 Pa.C.S.A. § 5601 et seq., and
having its principal offices at 4192 Campbells Run Road, Pittsburgh, Pennsylvama 15205.
Complaint, par. 1 as admitted in Answer of PAWC,; Transcript of Hearing held on Jahuary 21,
2004 (hereinafler, “TR™) 9. | |
" ROCKETER
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2 Resypondcm Pennsylvaniz  American  Water Cnmpﬁny (“PAWC™) is a

f’cnnsyivan.ia public utility having its principal offices in Western Pémm’sylvama at 300 Galley
Road, McMurray, Pennsylvania 15317, Complaint, par. 2 as admitted in Answer Qf PAWC;
TR Y.

3 MATR produces and distributes water for the residents and businesses of the
Township of Robinson in Allegheny County, Pennsylvania and supplies water to certain other
municipal authorities pursuant to contracts. Complaint, par. 3 as admitted in Answer of
~ PAWC; TR Y.

| 4 On or about October 20, 1983, MATR entered into a wriften agreement with
the Western Allegheny County Municipal Auihority (“*“WACMA™) ‘(heremaﬁer this
Agreement shall be referred td as the “1%583 Agreement”). Exhibit Lenze-1 attached to
i‘fl/‘:‘!?; Hﬁ:m‘ing Ex. 1; p.11, lines 21-25 through p.12, Jines 1-2.

3. The 1983 Agreement expired by its terms on or about Oclober 21, 2003.
Exhibit I,‘,énze-l attached to MATR Hearing Ex. 1, Sec‘timi 4,

6. The 1983 Agreement was extended by means of an Extension Agreement
dated Octlober 16, 2003, by and between MATR and WACMA. Exhibit Morris-1 attached to
W ACMA Hearing Ex. 1 (hereinafter referred to as “Exteﬁsion Agreement”).

7. WACMA is a municipal authority that operates a water distribution systermn
but does not produce water itself. Complaint, par 6 as admitted in Answer of PAWC; TR 9.

8. Pursuant to the 1983 Agreement and the Extension Agreement, WACMA was
obligated to purchase no less than 85% of its water requirements from MATR. See Section 1 '

of the 1983 Agreement

FADOUSMATRPAWE PUC {2003 litgation)bref « post hearingttd doc
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9. MATR earns substantial revenue from its contract with WACMA, which
revenue benefits all of its ratepayers. Exhibits Lenze-2 dnd 3 to MATR Hearing Ex. 1 and
MATR Hearing Ex. 1, p. 13, line § through p.14, line 5.

10 On or about March 28, 2003, PAWC entered into a wntten agreement with
WACMA pursuant to which PAWC agreed to sell .o WACMA a minimum of 90% of
WACMA's water requirements (hereinafier referred to as the “PAWC Agreement”). Exhibit
Lenze9 to MATR Hearing Ex. 1. |

t1.  Pursuant to the PAWC Agrecment, PAWC will sell waier to WACMA at the
rate of $1.90 per 1000 gallons, subject to adjustment increases provided for in the Agreement.
ExhébtLLranzf;_c‘-ﬁ3 to MATR Hearing Ex. 1 at §2.1 of fiuie PAWC Agreement.

12 The rate to be charged WACMA by PAWC as set forth in the PAWC
Agreement iy éstablished by PAWC pursuant to Rider DRS ~ Demand Baéed Resale Service.
Complaint paf. 22 as udmitted in Answer of PAWC; TR 9.

23 - I PAWC cannot legally charge WACMA a rate calculated pursuant to Rider
DRSS, then PAWC would be obligated by its Taritf to charge WACMA pursuant to its Class
A and Class B Sales for Resale Tariff which provide a rate of $3.92 per 1,000 gallons of water
sold  Admited in PAWC’s Answer, pars. 14-17; TR 9; TR 77, hnes 10-14. (This Tarlff
provision is MATR Hearing Ex.14)

t4. - PAWC’s lariff provides that, “Group A" rates apply to sales to private or
public water utilities where the water is (o be resold to consumers of the utilities and where
the pixrchasc:r is using the water as ils primary source of supply. “Group B" rates apply to

sales 1o private or public water utilities where the water is to be resold to consumers of the
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utilities and where the water is being used as an emergency source of supply. Complaint par,

17 as admitted in Answer of PAWC; TR 9. Sce also MATR Hearing Ex. 14.
15, The difference between the Class A and Class B Sales for Resale Tariff rate
and the Rider DRS rate is $2.02 per 1,000 gallons of water sold. |
16, Pursuam to the PAWC Agreement, PAWC will be the primary source of
WACMA’s water. Complaint par. 18 as admitted in Answer of PAWC; TR 9. | |
17.  Pursuant to the PAWC Agreement, WACMA will be purchasiig ivater from
PAWC for resale to WACMA’s own customers. Complaint par. 19 as admitted in Answér of
PAWC; TR 9. "

L 18, Rider DRS 15 available to PAWC customers only if all of the following
cdndiiic)ns are mcf: the customer (a) purghascs water from PAWC for resale; (b) enters intb a
S%"&Q&Agrtemeﬁt with P'AWC' fbr a &rm of not less than 10 years; (¢} agrees o maintain a
daily load factor of not less than 0.75; and (d) has a viable competitive altemative to service
{rom PAWC and intends to select the alternative to the detriment of PAWC and its other
éustmners Complaint par. 23 as adnutied in Answer of PAWC; TR Y; Rider DRS 15 PAWC
Ex. A, |

19.  MATR’s wholesale water rates are substantially less than PAWC’s Group A
resale rate. Complaint par. 33 is as admitted i Answer of PAWC; TR 9.
20.  The average daily water production of MATR during 2003 was approximately
4.3 million gallons per day. TR 14 lines. 14-18.
| 21, MATR serves appmximatc[y 3,900 residential custorners and 600 commercial

customers. MATR Hearing Ex. 1 at p. 10, lines 18-23.
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22.  Between 1988 and 2002, WACMA purchased the quamiliés of water from
MATR, Findlay Township Water Authority, Moon Township Municipal Authority and
PAWC as s set forth on MATR Hearing Ex 4 |
23, MATR Heanng Ex. 4 accurately summarizes the daia sct forth in WACMA's
Annual Water Supply Reports for the years 1988 through and including 2002, The Annuai
Water Supply Repcms are MATR Hearing Ex. 3. “
24, Exlnbit Lenze-2 to MATR Hearing Exhibit 1 accufately sets forth WACMA’s
~ annual purchases from MATR for the years 1988 through and including 2003 and MATR’s
gross revenues from such sales, |
25.  MATR and WACMA entered in negotiations with respect to‘ a new water

supply agreement af least two years prior to the expiration of the 1983 Agrecment

B
o

-

e ﬁ(?‘i‘{fzgqhatéen"s"ji MATR ’Hearing Ex. 1, p. 14, lines}2-20; WACMA Hearing Ex. 1, p. 7,
lines 17-22, p. 17, lines 20-21. | |
26.  During lthe Nepotiations, MATR never demanded that WACMA purchase:
(a) all of its water needs from MATR; MATR Hearing Ex. 1, p. 16, line
24 through p. 17, 1ine. 7; or
(h) in excess of 85% of WACMA’s total water needs from MATR.
MATR Hearing Ex. 1, p. 17, lines 8-11; p. 21, lines 12-18; TR 118 line 15 {hrough T R 119,
line 3.
27 MATR was prepared to agree to provide WACMA with 75% of WACMA''s
total water nceds if“ that was the maximum amount of water WACMA was willing to purchase
from MATR. MATR Hearing Ex. 1, p. 17, lines 17-20; p. 22, lines 12-25 through p. 23, line

2, p 23, lines. 5-8. MATR was prepared to provide water 10 WACMA at a rate of $2.10 per

FADOCSMATRIPAWC PUC 02003 titigaricnirbrief - post waring3 doc : 5




, , ) | @

1000 gallons. Computation of Bulk Water Rates 10 WACMA, p. 2, attached 10 Exhibit
Lenze-5 to MATR Heanng Ex. 1.

28.  Prior to the commencement of this proceeding, MATR knew that WACMA
Was obtamning daily water supply from other water suppliers but did not know the precise
quantities of water WACMA was obtaining from these other suppliers. MATR Hearing Ex.
L, p. 19, lnies 17-25 through p. 20, line 2

29.  During the Negmiations, WACMA was riever willing fo agree to purchase
85% or more of its total water needs from MATR. MATR Hearing Ex. 1, p. 27, lines 3-5; TR
114, lines 1-2. |

30.  WACMA's policy 1s not to have any single supplier ‘be WACMA's sole

source of water supply. TR 116, lines 2-5.. ’

e
o

',“w:—“
ook e e X

ORISR ) ”'f}zwl9-9’5, MATR expended approximately four million dollars to expand its
‘water treatment plant, in par, to continue té serve WACMA. MATR Heaﬁng, Ex. 1. p. 33,
lines 124?;1'1{ 28, lines 4-8; TR 31, lines 7-10. |

32. MATR expended approximately $60,000, plus er?gméermg costé, in order o
obtain a $485,000 grant from the United States Environmental Protcction Agency to increase
the size of its main water transmission line, In part, to continue to serve WACMA, MATR
Hearing Ex. 1, p. 23, lines 23 through p. 24, line 22.

33 In 2001, MATR expended approximately $145,593 to construct a new 127
water line, making it possible to construct a 12 inch diameter interconnect to the WACMA
distribution system. MATR Hearing Ex. 2, p. 7, line 25 through p. 8, linel 3.

34 As 1 result of losing WACMA as a customer, MATR must increase its rates to

its remaining customers, MATR Hearing Ex. 1, p. 25,' lines 11-17.
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35 vTﬁe, amount of the rate increase MATR fhust make to offset the loss of
WACUMA asa customér 15 30%. MATR Hearing bx L. p. 25, nel4 through p. 26, line 20. !
36.  MATR first leuncd of the PAWC Agreement in late March 2003. MATR
Hearing Bx. 1, p. 26, lines 11-14.
37. Immediaie‘iy after learning abdut the PAWC Agreement, MATR requested a
copy from WACMA. MATR Hcéﬁng Ex. 1, p. 26, lines 15-17.
38, WACMA did not provide MATR with a copy of the PAWC Agreement at
that time. MATR Hearing Ex. 1, p. 26, lines 18-19. |
39, WACMA delivered a i:opy of the PAWC Agreement to MATR on May 14,
2003, only wheh compelled to ‘do so by means of a proceeding by MATR pursuant to
» Pennsylvania’s Right To Know Act. MATR Hearing Ex. 1, p. 27, lines 12-24. |
40, MATR has two interconnection points with the'.WACMA.Walcrbcviistribution
sys"mm ("Interconnect”y. MA'TR Hearmg Ex. 2, p; 0O, bines 17-20
_ 41. The first Interconnect xs § inches in diameter and was constructed in
approximately 1965. MATR Hearing Ex. 2,p. 7, lines 11-12.
42, The second Interconnect is 12 inches in diameter and was consxructcd in 2001.
MATR Hearing Ex. 2, p. 7,,l‘incs 12-13.
43, The 8”4 Intérconnect is capable of pumping more than one million gallons of
waier per day from MATR to the WACMA water distribdtimn’ system. MATR Héaring Ex. 2,
p. 7, lines. 16-17. |
44, Th‘? 12" Interconnect is cépable of pumping more than two million gallons of
water per day from MA‘I‘R to the WACMA waler distribution system. MATR Hearing Ex. 2,

p. 7, lines 18-20.
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| 45. At one time, WACMA operated two distinet water distribution systems.
WACMA Hearing Ex. 2, p. 3, lines 19-20’; PAWC Statement No.2, p. 3, Iines 6-9; TR 102,
 lines 13-25 through TR 103, line 5.

46 In 1998, WACMA constructed a pipeline to connect the two ‘distinct systexns.
TR 123, lines 23-24. (Hercinafler this pipeline will be referred to as the “Wittengale Line").

47.  The connection of the two distinct systems occurred in 1999. TR 123, line 25
through TR 124, line 1; PAWC Statement No. 2, p. 5, line 12. |

48  The Wittengale Line is marked on the Western Allegheny County Municipél
Authority Water Distri,buﬁén Map dated February 2003, beanng a Plot Date of Aprii 1, 2003
(herein referred to as “WACMA Distribution Map™} as running from PTA (herein referred to
as “Poin; A’y 1o PTB (Pdim B) along Witterigale Road. MATR Hearing Ex. 6; TR 123, lines
19-22. |

49  The WACMA Distribution Map shows the Wittengale line as being an §” line
und approximately 14,700 linear feet in length. MATR Hearing Ex. 6. See also | PAWC
Statement No. 2, p. 3, ting 7. (The distance can Be measured by using the scalé of 1" =1400°
set forth on the WACMA Distribution Map.)

50. The Wittengale Line was constructed by WACMA to: (1) improve reliability
of service to a growing area in North Fayette Township, (2) to extend service to existing
houses along Wittengale Road and (3) to provide a back-up supply to thc,Noblcstowm
Champion Hill Service Area. TR 126, lines 2-14.

51.  PAWC had no part in or knowledge of the construction by WACMA of lhé

Wittengale Line. WACMA Hearing Ex. 2, p. 6, lines 7-9.
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52 Pursuant to an Agreement dated August 28, 1957, b‘y and between WACMA
and West Penn Water Company, PAWC sold water 1o WACMA for resale in one of the
previously distinct areas of WACMA’s service territory. MATR Hearing E‘( 11-A (second
prcambk: and paragraph FIRST of Exhibit 11-A) |

53 West Penn 'Wgter Company was 4 préde(tesser of PAWC. TR 129, lines 19-
21 |

54 The distinct area in which the water ,purchased from PAWC was in tumn
distributed by WACMA 1s known as the Noblestown-Champion Hill Service Area of
WACMA'’s service territory. MATR Hearing Ex. 11-A ygsecond preamble and paragraph
FIRST of this Exhibit). | |

55. The Noblestowd-(‘.hampio'x{ Hill Service Arca of WACMA''s distribution

_ . svstem is-shown on the WACMA Distribution Map. MATR Hearing Ex. 6; TR 124, lines 6-

1o,

56. The Noblestown-Champion Hill Service Area comprises approximately 1.68
square miles out of the approximately 25 square mile area of North Fayette Township.
(These areas can be computed by using the scale of 1"=1,400" set forth on WACMA’s
Distribution Map.)

7. The 1957 Agreement between Wesl Penn Water Company and WACMA
provides, in part, as follows: |

FOURTH: ..It is expressly agréca by the Authority that in no
event shall the Water Company be required to supply water to the
Authority at rates in excess of 3500 gallons a nunute or in
quantities exceeding 75,000 gallons per day; and

SIXTH: The Water Company is not hereby offering water for

fire protection service to the Authority or its customers through
or by the Authority’s proposed distribution system or in any part
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of the territory which will be served by the Authonity’s proposed
distibution system. The Authority agrees that the Water
Company shall not be considered in any manner an insurer of
property or persons or as having undertaken to supply sufticient
water to extinguish fires or to protect any person or any property
against loss or damage by fire or otherwise.

MATR Hearing Ex. 11-A, p.2

58.  Afler the construction of the Wittengale Line, no water was transferred either
into the Wittengale Line or via the Wiuengalé Jine 1o the other parts of WACMA’s servicé
terrtory except in extraordinary conditions bccauvse, inter alin, the water provided to the
Wittengale line is provided from WACMA’s northern gradients; TR 127, lines 19-20.
| §9.  In addition to the Noblestown-Champion Hill Service Area or gradient
WACMA has two additional grad‘ientsé namely, (1) the Commercial District and (2)
‘ evervlhnw ciner than 1he Commercial District and Noblestown-Champion Hill Service Arca
(hereinafter r.e;‘erred‘ to as the “Third Gradient™). TR 124, line 6 through TR 125, line 8.

| 60. PAWC could not have fulfilled its obligations to WACMA pursuant to the
I’AWC Agreement by means of the Wittengale Line. TR 131, lines 8-14.

61 PAWC could not have adequately met WACMA’s water supply needs
pursuant to the PAWC Agreement without the construction of three (3) facilities described in
MATR Hearing Ex. 11. TR 83, lines 4-9; TR 116, lines 14-18; TR 131, lines 8-18.

62, The approximate cost of the three (3) facilities referred to in the previous
Finding of Fact is $2,106.215.00. MATR Hearing Ex. 1 1. |

| G3.  The WACMA distribution system normally operates at a hydrauﬁé gradient

below the hydraulic gradient of MATR. MATR Hearing Ex. 2, p. 9, lines 23-25.
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64,  WACMA installed a pressure-reducing vatve’ ét the point whé‘re the
Winengaté Line connects to the Nohleétoxxrn—(’:hampioh Hill Service Area. TR 125, lines 9;
18.

65.  The pressure-reducing valve is shown on WACMA’s Distribution Map as
“PRY #2.” Id,

66.  The purpose of the pressure-reducing valve 1s to control the water pressure in
WACMA’S Noblestown and Champion Hill Service Arca.-TR 125, lines 9-18; IR 103, lines
14-20. | |

67.  Without the existence of the pressure-reducing valve, the water comikng down
the Wittengale Liné from the northern gradients of WACMA's system would become the
exclusive source of water in the Noblestown-Champion Hill Service Arca of WACMA TR
125, lings 19.24, |

68.  The Commercial District and the Third Gradient are supplied water by MATR
through the 12-inch and 8-inch Interconnects described in Proposed Finding of Fact 40- 44.

6Y.  During 2002, MATR produced approximately 4.3 million gallons of water on
an average daily basis. TR 14, lines 14-18; TR 20, lines 6-9, |

70, During 2002, WACMA purchased 1,074,926 gallons of water from MATR 6n
an average daily basis. MATR Heanng Ex. 3 (WACMA Annual Water Supply Rc‘.pon for
Calendar Year 2002, p. 6). |

71.  During 2002, WACMA purchased approximately twenty-five percent (25%)
of MATR s water production on an average daily basis. {Mathematical conputation)

72.  During 1993, MATR produced approximately 2.6 million gallons of water on

an average daily basis. TR 20, lines 10-1 3,
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73. Duting 1993, WACMA purchased 732,753 gullons of water from MATR on

an average daily basis, MATR Hearing Ex. 3 (WACMA Annual Water Supply Report for

Calendar Year 1993 at p. 5}.

74 During 1993, WACMA purchased approximately twenty-eight percent (28%)
of MATR’s water production on an average daily basis. (Mathematical computation)

75, WACMA is the only utility regulate by the PUC providing water in the region

- where North Fayette Township is located. PAWC Ex. No. 1-B: PAWC Statement No. I, p. 3,

lines 15-16.

Narrative Factual Backpround
=

This case involves the interpretation of a_provision in the filed tariff of PAWC.

.

The provision, known as “Rider DRS”, provides as follows:

i

- e ¥
i S

This Rlder is available 1o a customer that:
(1) purchases water from the Company for resale;
(2) enters into a Service Agreement for a term of not less than 10 years;

(3)  during the original and any renewal terms of the Service Agreement,
agrees to maintain a daily load factor of not less than 0.75; and

(4) has a viable competitive alternative to service from the Company
and 1ntends to select that altemdi)\*e ) the detriment of the
Company and its other customers.'

MATR Exhibit 14.

The provision provides PAWC with latitude to negotiate rates with its resale

customers under limited circumstances. MATR will discuss the scope and limitations of

! The requirement of a “competitive alternative” must be established by documentation, provided to PAW(:
by the customer, including but not limited to an affidavit signed by an officer of the customer ~ MATR
Exhibit 14 No such documentation was offeéred mto evidence at the hearing. MATR stbrmuts thus i 2 fmlure
1o prove 4 necessary element of PAWC s case
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Rider DRS 1 the Argumem section of this Brief. The issue béfore the Commiséjion 18
whether PAWC properly used Rider DRS in its recent dealings with WACMA.

WACMA is a distribution-only water syétem located in North Fayctteﬂ'l“mvnship.
PAWC Exhibi No. 1-B. For many years, MATR has bf:eri the primary Wa’tér supp}i,er, for
WACMA. Most recently, MATR has been selling water to WACMA pur§uant to an
agreement entered into by the parties in 1983 (the “1983 Agreement™). Pursuant to the

1983 Agreement, MATR was required to sell, and WACMA was requﬁcd 10 purchase, a
minimum of 85% of WACMA's water needs. MATR Hearmng Extubit 1, p. 12, For the
ten year period between 1988 and 1997, MATR in fact 'p_;@’vi}i;ad WACMA amma‘liy with
between 89.2% and 94% of its tlotal needs. )5726}{ Exhibit 4. During this period,
WACMA ‘purchaged' its remaining v;'fi}é}%é{ds from PAWC, Findlay Township Water

~ sttt -

| &“m qutho’m L Moon Township Municipal Authority. 1d. More specifically, WACMA

purchased an average of 7.2% of its water annually from PAWC between 1988 and 1997,

{)vér the years, MATR has invested substantial funds in facilities necessary to
'sm‘c WACMA. In 1995, MATR spent approximately $4 million to expand its water
treatment plant and other related facilities to continue serving its customers, including
WACMA. Proposed Finding 31 MATR’s sales to WACM’A comprise approxiniately 25-
30% of MATR’S total water sales Proposed Findings 69-74. By contrast, PAWC’s sales
to WACMA comprise approximately 0.1% of PAWC’s total water sales. TR 79, line 22
through TR 80, hne 4.

WACMA’s distribution system originally included two prdﬁﬂt syélems, which
served two distinet geographical areas.  MATR pro,vfded water to the doﬂhem system,

which served the overwhelming majority of WACMA's customers. PAWC only provided
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water to WACMA’s “‘southern system™, which syste:m was significantly smaller and served
many less customers, This system, known as the Noblestown-Champion Hill Service Area,
c:omprised;’oh}y 1.68 square miles out of the approximately 25 square mile arca of North
Fayette Township. Proposed Finding 56. In 1999, however, WACMA interconnected the
two systems.  After the interconnect w”as completed, WACMA’s usage patterns began to
change. WACMA began purchasing a greater percentﬁge of water from the Moon
Township Municipai Authority and a lesser percentage of water from beth MATR and
PAWC. MATR Hearing Exhibit 4. Between 1998 and 2002, WACMA’s :mnﬁal‘ waler
purchases were as follows: from MATR, between 66% and 79.5%; from PAWC, between
less than 1%‘and 7.6%; and from the Moon ‘}‘mﬁhship Munic‘ipa"l Authority, between

15.3% and 32.5%. Id. -

.
Pl

P The1983 Azgr*eéé{en{t;e;wecn MATR and WACMA was due to expire in 2003, In
amiéipatioh of this expiration date, the parties began negotiating a new agreentent in 1998‘
In 2002, the negotiations intensified and the outstanding issues were narrowed to two: the
length of the new agreement and the minimum purchase requirement. Proposed Finding
25‘ WAGMA indicated that it would agree to a 20 year agreement, which would require it
to purchase from MATR a minimum of 75% of its water needs. Exhibit Lenze-6 to MATR
Hearmng Ex. 1. MATR wanted a sliglxtly longer term (25-30 years) with a minimum
_;mrc’hasc, reql_xircmcm of 85%.2 Proposed Findings 25-27. As of December of 2003, the
parties had not been ak‘)le}vto resolve these differences. Specifically, WACMA emphatically

stated that it did not want to agree to purchase more than 85% of its water needs from any

2 As WACMA pointed out during the proceedings, early in the negotiations {1999) MATR stated in 2 letter
s intention 1o “preserve that level of service (85%) with a possible expansion to. 100% if feasible in a new
agreement fur services.” Exhibit Morris-2 o WACMA Hearing Exhibit 1. This letter cannot be construed as
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one provider. Proposed Findings 29-30. The parties, however, had agreed upon a rate, that
was adjustable based upon specified cost categories. At the commencement of the
agreement, the rate would be $2.10 per thousand gallons of water.
| l.n ,Iax_mary of 2003, WACMA indicated in a 1cttér to MATR that its demands fof a
20 yt:ar agreement with a 75% minimum purchase requirement were {irm.  Exhibit Lenze-
0, 16 MAT R Hea;‘ing Ex. 1. MATR replied that it wanted another meeting to discuss these
issues. Exhibi! Lenzé«?, to MATR Hearing Ex. 1. WACMA did not respond to MATR
bdt went to PAWC tu obtain a sécond proposaly At that time, PAWC’s tariff rate for resale
~ customers such as WACMA was $3.92 per thousand gallons. Proposed Finding 13. In
order to prepaie a proposavl acceptable to WACMA, PAWC utilized Rider DRS to propose
a rate of $1.90 per thousand gallons of water, This rate waé less than one-half of PAWC’s
normal tari{f rate for resale customers. Proposed Findings 13<15. On March 28, 2003, the
parties signed a 15 year agreement, pursuant to which PAWC would sell to WACMA a
minimum of 90% of its water needs at an adjustable rate, ini’tia‘lly set at $1.90 (the “PAWC
Agregmém” ). MATR had no knowledge that WACMA. was negotiating with PAWC and
- did not learn of the PAWC Agreement until after it was executed by the parties. Pmpésed
Fmdings 16-39. |
The PAWC Agreement [alsely states that WACMA had “an ﬁlténlative to
significantly reduce, or perhaps eliminate, its purchasés f‘mni PAWC./” 'As stﬁteﬁ above,
MATR had proposed to WACMA an 85% minimum purchase requirement, the same
requirement contained in the 1983 Agrecment. ‘I'n fact, MATR vﬁas prt:par_efd to accept

WACMA’s request that it be a 75% supplier. Proposed Finding 27. Moreover, WACMA’s -

a “dermand” by MATR for 100% of WACMA's water service. Moreover, all of the negotiations in the 2002
02 ume frame mvolved the consideration of a minimum purchase requirement of between 75% and 85%.
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actual purchases from MATR during 1998-2002 had been less than the 85% minimum
required by the 1983 Agreement. MATR knows of no evidence, and no evidence was
produced during these proceedings, of a proposal by MA’[‘R or anyone clse 1o significantly
reduce or elimh‘wtc PAWC’s service to WACMA.

Pursuant 1o section 4.0 of the PAWC Agreement, thg: parties recognized and
‘expressly agreed that “consummation of this transaction is‘ conditioned upon receiving
approval from the PA PUC to the extent such approval is required.™ A]théugh PAWC
filed the PAWC Ag:éemcm with the Commission, it has not received approval as of this
date. And despite this pending proceeding, which challei‘xgé;;'thc validity of the PAWC
Agreement, PAWC has constructed approximzjgl&’ $22 million ‘of facilities in order to

provide the service required by the Agreenyist.

s e i T o

MWEM using Rider DRS, PAWC would not have been able to enter the
PAWC Agreement with WACMA. By using the Rider, PAWC was able to strip MATR of
one of its mosi significant customers. As 4 result of PAWC’s actions, MATR will suffer a
substantial reduction in revenue and will be compelled to raise it’s witer rates by
approximately 30%. Proposed Findings 34-35. MATR has commc:nced this action to

determine the validity of the PAWC Agreement and to determine whether PAWC was

pernutted under 1ts Tanff to use Rider DRS in the circumstances described herein,

Argument
- MATR’s Complaint requests the Commission to éonstrue the terms 5f‘ Rider DRS,
and ultimately to determine the purpose of such Rider. PAWC claims that it may use the
Rider as a comipetitive weapon, to take customers away from a nei ghboring waler supplier,

MATR will demonstraie herein that PAWC’s position is wholly unsupported by the
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language of the Rider, the history of the Rider’s approval, the Commission’s opinions with

respect to the Rider, and important public policy 1ssues that militate against PAWC’s

position. Morcover, PAWC's use of the Rider violates Section 1304 of the Public Utility

~ Code, which prohibits a public utility, with respect to rates, from granting unreasonable

preferences to persons, corporations or municipal corporations and from subjecting the

same lo unreasonable disadvantage, 66 Pa.C.S. § 1304,

s o

For the reasons set forth hercm PAWC’s use of the Rider i the PM’»C
Agreement was improper and should be rejected by the Com'msslm

1. | Rider DRS should be construed narrowly by the Commission.

No one can deny that Riders DRS and DIS (collectively, the “Riders”) were new

concepts in the water industry.  Prior to i Commission’s approval of these Rxders, 1o

»~
-
.

water compaines in Pennsylvama had the benefit of ﬂexxble tan ff provmom in any way

similar to the Riders. Because this was a ﬁrst step for the water supply industry, in
approving the Riders the Commission stressed the need for caution in their application.
Quoting from PAWC’s initial Brief, the Commission wrote that: “As [PAWC]

states, the competitive rate riders approved in this case do not represent an attempt to

deregulate the water utility industry: ‘Rather, they wall apply in discrete, well-defined

situations to a hmited number of potentially eligible customers.” PUC v, PAWC, 1996

Pa.PUC Lexis 141, at *¥13-14 (citing PAWC Initial Brief at p. 25)(This decision shall be

referred to herein as “PAWC 117).*

* During the imtial rate proceedings in which the Riders were approved, the Commission wrote two opinions.
Ong in 1995, after the completion of hearings before the ALJ. And une in 1996, after remand from the
Cormmuonwealth Court.
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The Commission also quoted with approval the Administrative Law Judge’s

("ALJF") Recommended Decision: “L renund (PAWC] that these proposals will be

scrutinized in subsequent cases . .. Id. at *16 (citing Recommended Decision). The ALJ

‘was explicit ut hus call for cautious application of the new Riders, stating that the Riders -

were “an experiment to see if they are useful and viable.” PUC v. PAWC, 1995 Pa.PUC

Texis 173, at *93 (This decisioﬁ shall be referred to herein as “PAWC I'). The ALJ went

- further, “warnfing] [PAWC] that it should be careful in using its new flexibility.” Id. at

*94.95,
The need for careful application of the Riders was even recognized by the various

parties to the rate case in which the Riders were apnioved. PAWC referred to the Riders as
- .
representing *“a limited initial step in tefting'thc feasibility of these sorts of initiatives for

e
ki b S i

ﬂgﬁ&g&&&gﬁi‘és"’ (Id. at *85) and one of its witnesses referred to the riders as an

“experimental pilot program” with which it would “proceed cautiously.” MATR Exhibit
5, tab 3 p. 3. The OCA viewed the Riders as *a sort of test case for water utilities in
Pennsylvania,” PAWC [ at *86.

All of these words of caution counsel against an expapsive view of the Riders and
their applicability. And they counsel a‘gainst acceptance of PAWC’s attempt 1o stretch the

words of the Rider beyond their plain meaning and beyond the Riders® purposes as

presented to the Comnussion.

2. PAWC’s use of Rider DRS is not supported by the plain language of
such Rider.
- In interpreting an unambiguous tariff provision, the Commission is bound to apply

the plain meaning of the provision. When the provision in guestion 1S ambiguous and
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“susceptible of multiple interpretations, the Commission must arrive at a reasonable

interpretation of the language, considering the purpose and context of the provision at

issuc. See Reynolds Disposal Company v, PUC, 79 Pa.Cmwlth. 222, 227-28, 468 A.2d

1179, 1182-83 (1983)(*[W]e {ind that the PUC’s interpretation does not offend the literal
meaning of the rule. . . . Rather, the rule in question contained ambiguous language that
conveyed no clear, }litem] meaning; the rule was susceptible of a number of interpretations.

In light of this am’bi’guity, we find that the PUC interpreted the rule in a most reasonable

'fashic_m.”); and Neary v. PUC, 78 Pa.Cmwlth. 636, 639. 468 A.2d 520, 521 (1983)(stating
that terms in a tariff provision must be unﬁerstood in context and in Jight of the purpose of
the provision).

Rider DRS aI.ldws PAWC, undfzr ¢Zriain narrow circumstances, to negotiate a non-
o m' Lariff 1 ﬁt‘g,m’its'?ésgl‘é'é;ls}émers. The Rider is applicable only with respect (0 a customer
- ~ who (a) purchases water from PAWC for resale; (b) enters ixito a Service Agreement with
PAWC for a term of not less than 10 years; (c) agrees to maintain a daily load factor of not
less than 0.75; and (d) has a viable competifive alternative to service from PAWC and

intends to select the altemative (o the detriment of PAWC and its other customers. ;
k’}‘he plain language of the Rider demonstrates that PAWC’s attemipted use of the
’ Ridef is improper. ‘Provisions (a) and (d) of the Rider are pafricu[arl’y rélevam to this
analysis. First, the cﬁstomer at issue “purchases” water from PAWC -the provision s in the
prcseht tense and does not relate to possible future purchases. In other words, the Rider is
available to a present customer who is already purchasing water from P’AWC.V Sccond, éuch
customer must have a “viable competitive alternative” tb service from PAWC. ‘_Saidb

differently, the customer is intending to cease purchasing water from PAWC and instead

FADUUSMATRIPARC PLC (2003 Wtsgationsibrief - post heoringli3 doc ‘ . ' i0




* @
purchése water from the competitive alternative. In these situations, and in these situations
alone, PAWC has some flexibility to offer a competitive rate in order to prevent ils existing
“customer t‘rom moving to a competitor.  Provision {(d) further states that the chsiomer’s
selection of the alternative will be to the “detriment of PAWC and its other customers.”
- Again, this provision makes sense if we understand the “detriment” to mean ihe loss of a
substantial customer, which customer is currently paying a porttion of PAWC’s expcnkst‘:s.
Accordingly the very language of the Rider indicates that it was intcnded‘to allow PAWC
to prevent the Joss of cxisting customers to competitive altﬁmati;,:es’, not ‘to steal a

compelitor’s customers. o

The Commission recognized the central purgSse of the Rider:

€come merely u means by which utilities shift
lost revenues to core customers who have no
competitive altematwe At the same time, however, we realize that the loss
of a large mdustrial customer to an altemnative source of supply is harmful
to all remaining customers. For this reason we support negottated incentive
rates providing that it can be demonstrated that without such rates thc
customer can and will switch to a competitive source of supply . .

Negotiated rates must not kL
thc msponslblhtv :

PAWC T, a1 #9596 (emphasis added).
Note that it is the “loss” of a large customer that is detriniental to the remaining
customers, an inferpretation that is consisient with the Rider’s plain V'language.d “One has to
twist the Rider's language to find that the failure of PAWC o entice another supplier’s

customer is the sort of detriment that triggers the Rider’s applicability.

*The Commission similarly stated that “the existence of a competitive threat 1s the primary criterion
of these riders” PAWC M, at *8, n4 (emphasis added) The word “threat” plainly connotes a nsk that
PAWC will lose a customer fo a third party. A “threat™ cannot reasonably be undesstood to include the
decision of a non-customer to continue receiving service from another supplier. Ia a later rate case, the
Commssion also characterized the Riders as pernutting PAWC “lo negotiate contracts for water service with
indusirial ard resale customers that have competitive ahiernatives and whose departure would be detnmental
to 1t and other custorners ” PUC et al. v PAWC, 2002 Pa. PUC LEXIS 1, *101-02 {cmphasis added)(The
PUC, here, clearly indicates thdl the Rider was mtended to prevent, where possible, the dcpnmn of
cusloiners. )

FAROCSMATRPAWE. PUC (2001 litigatian)tbrief post heoringd dac 20




PAWC asserts that the Rider may be used as a weapon to compete for another
waler supplier’s customers.  The Commission should reject this construction as
inconsistent . with the Rider's plain meaning, and limit use of the Rider to those
~circumstances where PAWC needs a competitive rate to retain an existing customer.

| 3. Nowhere in the voluminous PUC record regarding Riders DRS and
DIS is it suggested, argued or contemplated that the Riders could be used in the
manner proposed by PAWC,

MATR believes that the plamn language of Rider DRS is clear and controls this
case.  However, in the cvent that the Commission finds ambiguily in the Rider, the
Comnussion need only examine the record from the ratecase at which the Rider was
approved to determine that PAWC’s proposed ‘usef/}:«i{s at no time contemplated.

The Commission itself understood %y6th Riders DRS and DIS as being vehicles for

i " ) Py b Wit S M‘ - - . E Ty
\ PAWC 1o ot clistomers. See fn 4 hereto and quotations supra. from PAWC I and 11,
Additionally, during the extensive testimony taken by the Commission with respect to the
initial approval of the Riders, the focus on customer retention is pervasive. The following
are a sampling of quotations from such testimony:
Robert L. Robowski (PAWC witness):
- ] think the company has a responsibility that if it is given the ability to
setain @ customer by the Commission, to retain that customer and not to
willy-milly just let that custorner leave the system and thereby pass on
whatever cost contribution that customer has currently contributing to
disappear and have the other customers pick it up.” MATR Exhibit S, tab 2,
p. 395-96 (emphasis added).
Dr. Robert Romancheck, P.E, (PAWC-LUG witness):
- “Q. Do you agree that PAWC has a need for the proposed Rider DIS? A.
Yes. The almost annuval rate increases set forth by the Company have

resulted 1n large industrial customer water rates being so high, that unless
the Company responds, industrial customers will leave the system. 1f large
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customers leave the system, the stranded investment costs will be assigned
to remaining customers,” MATR Exhibit 5, tab 6, p. 21 (emphasis added).

- *Q. Do you know whether any of these 14 customers have present plans
of leaving the system? A. 1 believe that a certain number of them have
indeed investigated the potential building of wells for their fdcmncs
MATR Exhlbxt 5, tab 7, p 847-48 (emphusis added)

YA L. because by keeping a customer there are other benefits that all
customer classes get.”” 1d. at p. 851 (emphasis added).

- "A. ... 3) Mr. Caitlin’s proposed rejection of the Company's Rate Rider
DIS would greatly inhibit the Company’s ability to negotinte and to retain
its valuable large, high load factor, customer base.” MATR Exhibit 5, tab
8, p. 5 (emphasis added).

~ David F. Keim (OTS witness): L

&

#

-“A. ... Additionally, this CuStOII,w’f":nust have a viable competitive water
service alternative and would x€c this alternative source to the resulting
detriment of PAWC and Al customers; ie. the customer leaving the
Company’s svstem ZfATR Exhibit 5, tab 10, p. 2 (emphasis added).

~ Q. Why has the Company proposed these tariffs? A. According to
Ccmpany witness Robowski, Rider DIS and Rider DRS were proposed in
order to retain those high load factor customers that may have an available
competitive alternate water supply source and intend to pursue such an
option to the detriment of PAWC and 1ts customers.”™ Id. at p. 4 (emph&ms
added).

- Q. On this issue of load retention tariffs, do you see parallels between
the water area and the gas arca? A. Well, compartsons as far as needing
alternative supplies. T think you can make an analogy there, yes. Q. In
fact, in the gas area in Pennsylvania and other states it has been almost
routine in the past how many years to allow companies to enter info special
contracts {o retain large customers, even offering them rates below tanff
rates? In the gas area. A, There's been a lot of gas incentive purchase

- programs in Pennsylvania. I'll agree with that.” MATR Exhibit §, tab 11,
p. 739-40 (emphasis added). '

- Q. n response to a question by Mr. Boehm I believe it would be an
adequate paraphrase to say that you stated that the remaining cusfomers of
Pennsylvania-American Water Company would be better off if a customer
who threatened to leave the system would make some contnibution, and 1
think Mr. Boehmi even said no matter how small, to the system cost, rather
than leaving the system, and 1 believe that your answer wus. yes, they
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would be better off with some contribution, no matter how small. MR.
BOEHM. Objection, Your Honor. 1 said contributions to fixed costs, |
think the record will reflect. Q. With that clarification, some contribution
to fixed costs. And you said that they would be better off, did you not? A.
Yes, I did. Q. Isn’t it true, though, Mr, Keim, that in some instances the
cost of retaining a particular customer may be even greater than the

~contribution that that customer is willing to make fo fixed costs? Id. at p.
749 (emphasis added). ~

“Q. Let me ask you: s it your opinion that those riders should be applied
to as many customers as possible? A. No. It is my opinion that those
should be utilized as a tool to meet alternative threats from competition. Q.
Why not apply those to every customer that techmcsllv meets the
requirements of the tariff? A Because the tariffs are a- retem}on tool to be
utilized to meet threats from alternative suppliers and should be used for
those large customers that meet the company requirements. . . . The riders
should be utilized to meet allerative thredis from Lompelmon and as a

tcte[lnén t()O] by thﬁ C’.Olnpd] ly to ple\‘c‘ L C«USi I l.‘: UOH YES. # id at p
/ 0“““ nigral 4 Bl ]
;56 (cnlphdbls dddcd) ,/

Brian Kalcic W’b{)/

- “Q. Do you agree that the Company should require documentation to
establish the existence of a customer’s competitive supply alternative? A.
- Yes. The cxistence of a competitive supply alternative 1§ a necessary
- condition for establishing a load retention rate.” MATR Exhibit §, tab 14,
p. 2 (emphasis added).

- “A. ... As I discuss below, incorporating this type of price floor will
significantly undermine the stated purpose of the proposed tariff whiclh is to
provide PAWC with the rate Nexibility necessary to prevent uneconomic
bypass of its system. . .. Q. Mr. Kalcic, please elaborate on the concept of
‘uneconomic bypass’ and explain how competitive service rates are
intended to prevent it. A. Bypass of a tocal utility occurs when a customer
leaves the system for a substitute (lower-cost) supply resource.” Id atp. 3
(emphasis added).

- “A. ... S0 long as the ratc offered by the Company to retain the load of a
bypass customer is sufficient to recover the production costs of water and
provide some coniribution to system fixed costs, the utility is better off
retaining the customer than losing it. If a utility were to lose this type of
bypass load to altemative supplies, such action would be labeled as
uneconomic bypass since it represents an inefficient outcome or lost
opportunity for the utility and its ratepayers.  Obviously, competitive

*The riders should be interpreted so that PAWC can meet competitive threats, not so that PAWC can become
a competitive threat
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service rates are intended to provide the price flexibility nczcessax‘y for a
utility to compeic for customers who have a viable competitive supply
alternative, and therefore prevent uneconomic bypass.” fd. at p.4 {emphasis
added).

Thoma,s S. Catlin (OCA witness):

- "Q. Hypothetically, Mr. Catlin, if large customers were to leave the
company’s systent, would you agree that a significant revenue requirement
impact would be felt by other customers? A. Not necessarily”” MATR
Exhibit, tab 16, p. 769 (emphasis added).

- Q. ... So I take it there, Mr. Catlin, that you aren't categorically
opposing the concept of lower rates for some customers to retain their
business? A. That’s correct, I'm not categorically epposing that. What I'm
saying is that it needs to be looked at based ¢ the individual or case-by-
case circumstances involved.” Id at p. 776:{ empbhasis added).
7

- "A. 1 think generally that Mr. Kaltic and [ are in agreement that (a) there
is both economic and uneconom;& bypass possibilities. The difference that
I think-—our primary ::!/f%';bﬁce is how to ensure that only the discounts
absolutely necessaty ‘6 Tetain o customer and avoid uneconomic bypass are
“allowed.” MATR Exhibit 5, tab 17, p. 1206 (emphasis added).

- *(3. Now, Mr, Catlin, 1f, in fact, tariffs in this case are not approved, do
you think that this discounted rate still might be appropriate in specific
cases where it is demonstrated to the Commission that essentially the
customer might leave Pennsylvania-American and it might leave in the
situation that would cause there to be revenue shortfall, all of the things that
we have been talking about? You think it would be appropriate to do on a
case-by-case basis, is that right? A, Yes.,” Id. at p. 1209 {emphasis added).

< “A. ... I would assume that the Commission would not change its view
that for discount to be recoverable, it has (o be demonstrated that it was
neeessary to offer that discount to refain the customer.” Id. at p. 1212
(emphasis added).

As the above quotations demonstrate, the focus on customer refention was

overwhelming during the rate case at which the Riders were approved.® In almost every

® The Briufs from the rate proceedings similarly focused on retentian of custoraers See MATR Exhibit 5-A:
“A mintmups price that high would provide insufficient flexibility for the Company to negotiate a price likely
to retain a customer that is serously contemplating a competitive alternative. . . [Riader DIS} would apply to
an existing customer only if, in the absence of some action by the Company, the customer would leave the
system.” Tab 2, p. 44 (emphasis in original), discussion of whether a discounted rate is necessaty to “retain
the customer™ Tab 3, p. 129; “In the present proceeding, without providing evidence of any specific existing
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case, the need for the Riders was discussed in terms of providing PAWC a means to keep
customers who were at risk to leave the system. Further, the giving of discounted rates to
certain customers was justified by reference to revenues that would be lost if éuch
cusiomcrs left the system. Even PAWC seemed (o recognize this in its proposed contract |

with WACMA. The PAWC Agreement recites that WACMA is a current customer of

- PAWC und that WACMA “has an altemative to significantly reduce, or perhaps climinate,

its purchases from PAWC.” Exhibit Lenze-9 to MATR Hearing Ex. 1. As will be
discussed heremn, these recitations are false. But at 2 minimum they demonstrate that
PAWC believed that Rider DRS was to be used to retain customers.

Despite the focus on customer retention 1 the prior rate proceeding, PAWC has,

and no doubt will continue to, point out that on certain occasions during the rate

proceedings parties and wilnesses made reference to using the Riders to “auttract”
customers  As ar gm:d, above, a use of the Riders to “attract” customers is inconsistent with
the Ruders’ plain language, which language supersedes dn) tcstimony given by witnesses at
the rate proceeding.  However, if the Commission believes that the witness relerences to
“attracting” customers is pertinent to its imer‘premti’on of the Riders, these references must
be understood in context. |

No party or witness at any time during the rate proceedings argued, ,sug,gésmd or
contemplated that the Riders could be used by‘PAWC to compete for another supplier’s

customers. Such a use would be wholly inconsistent with the notion that the Ridets are an

biy-pass alternatives, PAWC assens that its proposals will enable it 1o counter by-pass threats and retamn high-
velume customers by negotiating rates based upon other than cost-of-service considerations.” Tab 3, p. 136;
*“The positions of PAWLUG and ARMCO are similar. Each subnuts that the Commussion should do for this
water uttlity what 1t has done for many gas and electric utihities; that i3, ¢ssentially to sanction negotiation of
a fonp-terti discount rate for a large customer, where that customer has a less expensive alternative to utility
service and will Jeave the Company’s system in favor of the alternative.” Tab 4, p. 47 (emphasis added).
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“experimental, pilot program.” PAWC, the’n, could use the Riders to undercut another
Supphér’s rates and attempt to take the supplhier’s customers. The Riders would pit PAWC
agamst the municipal autlxoritics in Western Pennsylvania and destroy competition for
industrial users and resellers. This usage of the Riders raises serious policy issues which
will be addressed in detail below. For now, it is enough to state that the Commission
would not have approved such a revolutionary change in the water supply industry without
any discussion whatsoever of the implications of such & change.

Muoreover, in every instance where a party provided an example of “attrécting"
customers with discounted rates', one of two spcciﬁcf contexts was reference‘d, ‘both
involving the attracting an industrial customer, using Rider DIS: (a) attractiﬁg a customer
to relocate into PAWC’s service territory, or (b) attracting a custc»nﬁer that currently uses
its own source of water--1 e., a well—and is considering replacing that source with PAWC
water service. The concept of “attracting” customers was never considered in the context

of attracting a customer away from another water supplier.’

&

The following is a sampling of references from the rate proceeding regarding the

altraction of customers using Rider DIS%:

T PAWE, in its own initial Brief submitted in the rate proceedings, stated as follows: *The proposed nders
would enuble it to separately negotiate rates with qualifying high load fuctor customers who can establish: {1)
that they have avalable 0 them a viable competitive alternative to service from PAWC, such as the
development of their own supply sources, the relocation of faciliies or the mstallation of recycling
equipment . " MATR Exhibit 5-A, 1ab I, p. 101, Although this quote does not specifically address the
ssue of aitractng customers, )t should be noted that PAWC does not describe the Riders as being used by
PAWC to compete with other water suppliers; instead PAWC highlights a cusiomer’s aptions as (1) using

PAWC water, (2) developing a well or other source of water, or {3) relocating. As will be discussed below,

PAWC never contended that the Riders could be used to compete for another supplier's customers.

¥ None of the sparse examples cited by PAWC jn its Exhibit 3-A contradiet MATR's position set forth

herem. Moreover, PAWC has based its case on 9 pages of testimony and a few excerpts from legal briefs,
MATR has provided the Commission with a much broader smmpling of testimony {rom the proceedings.
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Robert L. Robowski (PAWC witness):

- Q). Can you agree with me, Mr. Robowski, that there are numerous cost
factors that affect the decision of a business when it's deciding where to
locate? A. Oh, I’'m sure that’s true. Q. How does the company intend to
evaluate the importance of the cost of water in that decision in order to
determine whether and to what extent a discount is required to attract a new
customer? A. I think in that—did you say an existing customer or a new
customer? Q. No. A new customer. A. A new customer. We're talking
about a business which is considering — A. Moving into the area. Q. -
locating into the company’s service territory. A, Okay. . .. Now, we are
not going to go out and just because it’s nice, because 4 customer is going
to move into the area, give them water for a dollar a thousand.” MATR
Exhibit 5, tab 2, p. 397-98 (emphasis added)(discussion of “attracting” new
customer limited to industrial customer relocating into PAWC service
territory).

- “Q. Mr. Robowski, what 1s the basis for the distinction between requiring
a two-year service agreement from industrial customers and a ten-year
service agreement from resale customers? A, Well, I think the only
distinction there is that normally sales for resale customers are not in the
same position as industrial customers, and that means that industrial
customers have a lot of other alternatives that they can consider, whether
they want (o stay in a particular community or move out, or whether, you
know, their production would be more beneficial in one area or another; and
the longer period of tuime for industrial customer, | think, would be
prohibitive in the industrial customer’s mind.” MATR Exhibit 5, tab 4, p.
1154-55 (emphasis added)(“alternatives™ relate to moving into or out of an
area, No reference is made to competitive suppliers).

William Stout (PAWC witness):

- “Q. Do you have any knowledge of like riders for other water utilitics in
Pennsylvania? A. I do not have knowledge of like riders for other water
utilities, but 1 do for energy utilities. Q. For energy? A. Yes. Q. Would
you consider these riders economic development friders as in electric energy
utilities, sir? A. Ibelieve that in some instances the use of the rider would
promote economic development, but 1 do not necessarily believe that that is
their cntire intent. Q. To what instances arc you referring, Mr. Stout? A.
Instances in which, as a result of the availability of the rider, a_customer
would locate in the company’s territory as opposed to locating elsewhere.”
MATR Exhibit 5, tab 5, p. 328.29 (emphasis added)(When the PAWC
witness was specifically asked for the instances in which the rider would
promote cconomic development for PAWC (i.e., attract business), the
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witness pointed to the relocation of an industnal customer. The witness did
not reference the taking of a customer from another water supplier).

Dr. Robert Romancheek, P.E. (PAWC-LUG witness):

- Q. Do you know whether any of these 14 customers have present plans
of leaving the system? A. 1 believe that a certain number of them have
indced nvestigated the potential building of wells for their facilities.”
Exhibit 5, tab 7, p. 847-48.

“A. By the fact that the Company would appear to another industrial
customer, or several large industrial customers, as being a utility who is
forward-thinking in the development of rales in their large water users just
by virtue of the philosophy that they place out on the table may induce
customers to come into the system, which i.e. then would increase water
sales and would decrease customer bills. So there is that fact, and it has
happened in electric industry Q. The electric industry, yes; but do you
know of any water customers or potential water customers of PA-American
that that is even discussed on? A. Again, [ am looking at the possibility of
the marketing aspect of it because a large industrial would have the ability
to make the choice, either purchase from PA-American, or put in their own
facilities, or not move into the territory. It 1s another piece of the equation.”
Exhibit 5, tab 9, p. 1182 (emphasis added)(Again, the scenarios
contemplated do not include persuading a customer to switch from another
supplier to PAWC).

Brian Kalcic (Armceo witness):
- “A. ... [}t i1s my understanding that ARMCO currently has a series of
wells in production, and in combination with those wells and recycling its
own water, it provides upward of 80 percent of its total usage internally.”
Exhibit 5, tab 15, p. 1190 (part of a discussion of ARMCO s alternative
W dter sources),
In sum, the record references varying scenarios regarding the attraction of business,
including persuading a customer to relocate to PAWC’'s scrvice territory and persuading a

customer to rely less (or not at all) on the customer’s own well systems. Any use of the

Riders to atiract customers should be limited to these scenarios.’ Importantly, n

* Understood in the context presented during the rate proceedings, “attraction™ of customers refers fo the
obtaming of a new customer who previously was not oblaining water from a uulity or public water
provider—-agan, persuading a custoner to switch from wells o PAWC s water system, or to telocate into
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discussion was held during the rate proceedings regarding use of the Riders to persuade a
customer to leave its present water company in favor of PAWC. The reason is‘ simple:
Rider DRS was never intended for such purpose. The Commission should reject PAWC’s
p‘rbposed use of the Rider. |

4, PAWC’s proposed contract with WACMA should be declared void as
it proposes a rate not authorized by PAWC’s Tariff.

PAWC's attempted use of Rider DRS in its agreement with WACMA is
inconsistent with both the Ianguage and intent of the Rider.

As argued above, the plain language oi‘ the Rider Iimits its use’ io the retention of
customers who are threatemng to leave the system. Under the Rider, PAWC must provide
the Commission with sufficient evidence demonstrating that the customer has an

~alternative to PAWC's service and may leave the system. PAWC, however, i‘s attempting
to use the Rider, not fo retain a customer, but to take a customer from MATR.

Despite the assertions of PAWC, WACMA was not threatening to leave PAWC’s
systent.  MATR had offered to provide WACMA with a portion of its water needs,
consistent with historical usage. MATR, in short, wanted fo retain its customer. The

‘ cgmractual recital that WACMA “has an alternative to sigmﬁcaritly reduce, or perhaps
climinate, its purchascs from PAWC", is simply false. In fact, thrcughout W’ACMA’S
negotiation with MATR, WACMA made it clear that it desired to reduce its historical
- percentage of water purchases from MATR from 85% to 75% 1o which MATR was
prepared to agree. Proposed Finding 27.  The reality, ihen. was that MATR was not

offering to provide WACMA with all of its water needs, and WACMA clearly had no

the area and otilize PAWC a5 a water source. “Attraction” never was used to refer to persuading & customer
te switch from one provider to another
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desire to purchase all of its water needs from MATR. Proposed Findings 25-30. PAWC
cannot claim that WACMA had an éltemative to significantly reduce or eliininate s
purchuses i‘r@:sm’ PAWC 1 |

The thin reed upon which PAWC’s argument rests is the reduction in its sales of
water {0 WA(IMA since 1999, According to lhfs argument, PAWC claims an entiiléntlem
to use Rider DRS to prevent a further reduction of such sales. A review of WACMA's
supply history is appropriate before examining this argument further.

In 1999, WAUMA, of its own accord, interconnected its two water distribution
systems. Prior to 1999, the systems were entirely separate  Before the systcms were
connected, MATR provided 1 excess of 90% of WACMA's total water reeds to the larger
system. MATR Hearing Ex. 4. PAWC only served the smaller system, the Noblestown-
Champion Hill Service Area, providing an annual average of 7.2% of WACMA’s water
needs Id.

Even after WACMA  for its oWn purposes and without the participation and
knowledge of PAWC ~ constructed the Wittengale Line to interconnect the Noblestown-
Champion Hill Scrvice Area to the rest of WACMA's system, the two areas rematned
functionally separate, As testimony indicated, the water to supply the Wittengale Line
came from the northern portion of WACMA, served exclusively by MATR (and arguably

by the Moon Township Municipal Authority). The pressure from the higher-elevated

- MATR system was so great that it would have overwhelmed the Noblestown-Champion

 Parsuant to Rider DRS, PAWC has the duty to establish through documentation the existence of a
“eonpetitive alternative.” There is no evidence that PAWC has done s6. In fact, PAWC's representatives
were unaware of the specifics of MATR’s negotiations with WACMA and had not reviewed any of MATRs
proposals TR 86, bnes 3-12 Instead, PAWC based uts assertion of a “competitive alternative” on the fact
that s own sales to WACMA bad tessened during the past several years. As will be discussed herein; this is
an ipadequate basts for invoking the Rider.
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Hili Service Area. The construction of a pressure reduction valve was required to prevent
this from happening.

Most significantly, David Nichols, WACMA’s Engineer, testificd the only (ime
WACMA ever transferred water from the Noblestown-Champion Hill Service Area to the
Wittengale Line was “in an extraordinary condition, if we had a line break or something,
we could aliow it to proceed in that direct [sic], but it wouldn’t happen routinely.” TR
127, line 24 through TR 128, line 1.

Throughout this time, PAWC evidenced very lttle commitment to serving
WACMA, as its agreement with WACMA strictly limited the amount of water WACMA
could purchase from it to a mere 75,000 gallons per day and at such low pressure that
PAWC required a contract term making it clear that it could not be relied on to have
sufficient water pressure with which to fight fires:

SIXTH:  The Water Company is not hereby offerning water for
fire protection service to the Authority or its customers through
or by the Authority’s proposed distribution system or in any part
of the territory which will be served by the Authority’s proposed
distribution system.  The Authonty agrees that the Water
Company shall not be considered in any manner an insurer of
property or persons or as having undertaken to supply sufficient
water to extinguish fires or to protect any person oOr any property
aguinst loss or damage by fire or otherwise. MATR Hearing, Ex.
’ 1 I&A, p,2

This lack of commitment or ability on the part of PAWC 10 serve WACMA is all
the more striking when one considers that the area serviced by PAWC is immediately
adjacent to its interconnect with WACMA. Meanwhile, the significant water pressure

from MATR was so overwhelming that WACMA had to construct a pressure reducing

valve at the point where the Wittengale Line connected to the Noblestown-Champion Hill

FADQCSAATRP AR C-PUC 12003 lingatonjibiief - post hearing#id doc ) 31



Service Area, even when the Interconnccts between MATR and WACMA were
approximately 4.6 miles distant.!

The crucial fact is that PAWC could not have serviced WACMA apart from the
Noblestown-Champion Hill Service Arca. Proposed Fmdmgs 57 and 60 through 61. How
cann PAWC assert o the Commission that it was threatened with the loss of a customer that
it could not physically serve?

PAWC apparently argues that because the total quantity of water purchased froniit
by WACMA has declined since 1999, this fact alone somehow triggers the right to utilize
Rider DRS to now supply virtually all of WACMA’s water needs. This is a misuse and
misinterpretation of Rider DRS.

Even assuming that Rider DRS would apply in such a situétion {and MATR does
not concede that it does), the only reasonable use of the Rider in such a circumstance
would be to permit PAWC to utitize Rider DRS only to recapture that share of the market
it allegedly lost which, as MATR Hearing Exhibits 4 and 3 clearly demonstrate, equaled
iny five 'pcrceh! (5%) of WACMA'’s total consumption, averaged over the 135 year period
of 1988 to 2002.

PAWC claims that since the systems were connected, WACMA has taken a lower
percentage of water from PAWC. This statement is true, as far as it goes. [t 1s also true
that WACMA has taken a lower percentage of water from MATR since 1999—i.e.,

MATR’s historical averages of in excess of 90% shrunk to 66% in 2001. These reductions

' This computation can be made from the facts of record. MATR Hearing Ex. 6 is a map of WACMA’s
‘Distribution System. Measuring the distavce via the most direct water lines from the pressure reducing valve
(marked as PRV #2 on the Map) 1o the closest interconneet with MATR (marked as “St. Pike P Sta™} results
in 17 7 inches. Multiplying this total by 1460’ per the scale shown on the Map yields 24, 780", Dividing this
putnber by 5,280 feet {the number of feet in a mile} yields 4 6 miles.
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h_zwé as much to do with the presence of Moon Townshup Municipal Authority as an
addi’tibnal'pmvider as with the interconnection of WACMA's systems.

In any case, PAWC seems to be claiming a right to use Rider DRS to retain its pre-
1999 level of service to WACMA., Particularly, PAWC focuses on its 10% level of supply
achieved in 1997 as a benchmark «o}f service it has lost.  Aside from the ‘obvious
cofnplicatxons‘fwa-l"or instance, why choose 10%, as opposed to ité 6% level in 1993 or its
- 76% level in 1998 or an average number of 7.2%—a basic flaw exists m PAWC’s
argument, PAWC, through its proposed contract with WACMA, is not merely attempting
to retain some prior level of service. It proposes to use Rider DRS to capture all of tﬁe
service previously provided by MATR. The PAWC Contract would caﬁapul‘t PAWC from -
a 5%-10% provider to a minimum 90% provid'er; This is not a load retention contract. It
1s a contract aimed at taking another supplier’s customer. As such, it is not authorized by '
any ﬁii’r interpretation of Rider DRS. As discussed above, the Rider cannét be it}tcrpreicd.
and was never intended 10 be used to attract customers away from compeﬁtors.

In fact, MATR never threatened or demanded to oust PAWC *s right to sell wéter to
WACMA. The highest percentage of WACMA’s watc"r needs that MATR sought was
85%, the émnc‘: amount WACMA, was obligated to purchase from MATR pursuant to the
1983 Agreerﬁ&m (_bﬁt did not, in fact, purchase from MATR for any of the years 1998
mmugh 2002). Even at 85% there would have been plenty of water service available to
PAWC, especially given, in the words of WACMA's Chairman, the “dramatic increase” in
WACMA’S customer base which, as he also testified, i1s a trend he expects to continue,
WACMA Hearing Exhibit 1, p. 4, lines 15-19. But MATR was prepared to reduce its

percentage of WACMA's total water needs 1o 75% in the new contract it was negotiating

FDOCSMATRPAWC - PULC (200 ingatien)ibriel - post heartnghd dov : ' : .




® @
with WACMA, thus freeing up even more of WACMA’s market to be sup;ﬂiéd by other
providers. Proposed Finding 27.
The Commission should reject PAWC’s proposed use of Rider DRS and declare
void PAWC‘,‘S contract with WACMA, |

5. Strong policy reasons militate against the Commission permifting

PAWC to use the Riders to “attract” another supplier’s customers.

It is disingenuous for PAWC to now claim that its attempted use of Rider DRS was
always contemplated, when neither PAWC nor any of the other parties participating in the
proceedings presented any explanation of the Riders which included using the Riders
“off&ﬁsive!y“, as a weapon to gain customers from competitors. = As MATR will discuss
below, PAWC’s proposed use of Rider DRS weuld effect a significant change regarding

competition in the water supply industry. The policy implications of this change would

~ demand serious consideration by the Commission. As no consideration was given, one

must infer that the change was not intended or contemplated.

Unﬁke with the gas and electric industries, the water industry has not experienced

any sustained calls for increased competition. Thomas Catlin, the OCA’s witness during

“the rate proceedings at which the Riders were approved, stated that the water industry is

facing “far less™ pressure to become more competitive than, for instance, the electric, gas

or telephone industries. MATR Exhibit 5. tab 16, p. 768. The OCA emphasized this point

i 1ts Reply Bricﬁ noting the “difference in the nature and extent of ‘competition” in the
water utility world.” MATR Exhibit 5-A, tab 4, p. 48-49. |

One obvious difference is that unlike with the energy utilities, most of the suppliers
of water in Pennsylvania arc not companies regulated by the PUC: - they are munici;jal

cntities. In Western Pennsylvania, PAWC is the only significant public utility supplying
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Cwater,  Proposed Finding 75, Its “competitors” are municipal authonties, However,
pursuant to the Municipality Authorities Act, 53 Pa.C.S.A. § 5607(b)(2), an authority 1§ not
permitted to “unnccessarily burden or interfere with existing business by the establishment

+

| of compettive enterprises.” More specifically, the section prohubits an authority from
engaging in a project “which in whole or in part shall duplicate or comﬁetc with existing
enterprises serving substantially the same purpéses.“ id. .

Because of this statutory provisioh, MATR arguably c‘:mﬁd not do \Nhﬁt PAWC hus
done in this case—i.e., construct new facilities in order to take @ customer from a
competitor.  Thus, if PAWC were successful in its proposed use of Rider DRS, then
PAWC would have a profound advantage against municipal authon’tiés in competing for
business. PAWC could Lmdércut a municipal authority’s rates in order to take the
authority’s customer. Thc same municipal authority may bé prohibited from engaging in
this type of competitive activity.

| MATR believes that the Commission had no intention of opéning up compemioh

of the type described above. Indeed, this scenario was not considered by the Cammissioﬁ,
or any parties to the rate proceedings. Simply put, PAWC’s interpretation of the Riders
would establish a new, one-sided competitive situation, where PAWC can aggressively
purs(ze tﬁe largesf customers of municipal authorities and the same authorities could -not;
under many circunistances, pursue PAWC's customers.

This use of the Riders is fundamentally inconsistent with the purposes of the Riders
presented by PAWC in the rate proceedings. Repeatedly during these proceedings,
witnesses spoke of the need o provide PAWC with a tool to retain its customers. When

customers leave the system, it was argued, the remaining customers suffer a loss of
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revenue and increased rates. Also, PAWC would lose the value of the investment it made
fo serve the customer. It makes little sense to provide ﬂxesé benefits to PAWC and its
customers at the expense of municipal authorities and their customers. P‘AW‘C,‘in this
case, 18 attempting to take a long established customer from MATR. MATR will suffer a
subslamia} loss of revenue. Its customers will suffer a substantial rate increase. And
- MATR’s investments throug,hout the years, fnade to serve WACMA, will Se Jost. 2 These
are outcomes that the Riders were enacted to prevént, not to encourage. It 1s not within the
Commission's purview to reward the customers of public water companies at the expense
of the customers of municipal waler companies. On the contrary, the Commission must
always keep in mind the public interest, broadly undersiood as the interest of the citizens
‘of the kCommonweszth, regardless of from whom they purchase their watér. See Post-
Hearing Brief of Pennsylvania Municipal Authoritics Association, incorporated herein by
reference, see, also, 66 PdCf) § 1304.

PAWC even appears to be manipulating the concept of a “load reteﬁtion”
agreement,  The PAWC Agreement recites that WACMA has an alleged *“competitive
alternative™ to reduce or replace PAWC’s service. At the time of such Agrécmem, PAWC
‘wusy providing only 1% of WACMA’s water needs. MATR Hearing Exhibit 4. Because
this minimaj service level is allegedly at risk of further reduction or elimination, PAWC
claims the right to enter a 90% requirements contract with WACMA at reduced rates.
Under this iogxc, any minimal level of SEn'ice‘wﬂl provide PAWC with a rationale to

compete for all of a customer’s needs. This is an especially insidious position, given the

' Also, ss MATRs engineer testified, once MATR Joses a customer of this magnitude, it is unlikely that it
will be able to regain jt. *Without the benefit of u long-term Service Agreement MATR could not afford to
make the necessary improvements and would therefore not be prepared 1o provide service at the expiration of
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fuct that most wa.ter'résellcrs, due to the encouragement of state and local health ofﬁcials,
‘have established multiple emergency interconnects with neighboring systems. WACMA
testificd herein that 1t has cmergency interconnects with several water providers.
WACMA Hearing Exhibit 1, p.5, linc 19 through p. 6 line 2. By PAWC’s logic, a‘ll
PAWC must do is establish an emergency interconnect with a reseller. Then it can parlay
this minimal service level into a bid to take over as sole provider to avoid “losing” its
“customer.”  This scv.cnaria is another example of the unreasonableness of PAWC’s
position.

Both the Commission and PAWC referred to these Riders as an experiment. The
Commission pledged to scrutinize PAWC’s use of the Riders. Accordingly, the
Commission should consider all of the implications of the use now claimed by PAWC,
»incmdmg the impact on mun,i’cipa,l authorities, which provide low-cost service 10 many
uuétomcrs in the Commonwealth. None of the implications raised herein by MATR were
~considered by the Commission during the rate ;Sroceedings. The obviousf‘eason is that no
Oﬁc mtended that the Rider be used as now suggested by PAWC. In_\ the end, if the
Commission approved PAWC’s usage of Rider DRS in ihis. insfance, it would be giving
PAWC a imique weapon, which none of its competitors would have. And it would be
~ protecting the ratepayers of PAWC (o the detriment of MATR’s ratepayers and the
ratepayers of other municipal supbliers.

As stated earlier in this Brief, the Commission is bound to apply the plain meaning
of an unambiguous tariff provision. MATR has argued that the language of Rider DRS is

unambigtmus and does not support the position taken by PAWC herein. However, {o the

the WACMA-PAWC Agreement when WACMA's consumptive demands will be even greater because of
growth of North Fayetie Township.” MATR Hearing Exhibit 2, p.11, line 15 through p. 12, line 9,
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extent the Commission believes the provision in question to be ambiguous and susceptible

of multiple interpretations, it must arrive at a reasonable interpretation of the language,

~considering the purpose and context of the provision at issue. For the reasons set forth

herein, the construction of Rider DRS urged by PAWC s plainly unfcasonabm. PAWC
attributes a purpose to ihe Rider which was not considered by the Comumission or any party
to the initial rate proceedings, and which purpose would effect a substantial and serious
change to the rules of competition 1n the water supply mndustry, PAWC’s position must be

rejected.

Conclusion
For the {oregoing reasons, MATR regquests the Honorable Administrative Law
Judge 1o enter Findings of Fact as proposed by MATR and to entér the following
Conclusions of Law:
1. Rider DRS must narrdwly construed.
2. Rider DRS may only be used by PAWC for the purpose of retaining an

existing customer.

3 Rider DRS may not be used by PAWC for the purpose of competing for

another water supplier’s customer.

4. (In the alternative) Any use of Rider DRS to attract customers is limited to
customers  who are considering relocating into PAWC's sewic& area or who are
(*cmsidering abandoning or decreasing reliance on private water supphes. |

h) PAWC has not met the criteria for use of Rider DRS with respect to the

PAWC Agreement,
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6. The rate charged by PAWC in the 'PAWC Agreement is contrary to ifs
approved tanff.
7. PAWC’s use of Rider DRS in the PAWC Agreement violates Section 1304
of the Public Utility Code. |
| 8. PAWC’s use of Ridef DRS in the PAWC Agreement is contfary to sound
‘ p’ublic' policy. |

Respectively submitted,
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I.  STATEMENT OF THE CASE

‘I’h‘e’ Western Allegheny County Municipal Authority (“W’ACMA“’) is a municipal
corporation, organized and existing under the Pennsylvania Municipality Authorities Act of
2001, that provides water service to the public in North Fayette Township. Because WACMA
tacks its own sources of water supply, it has, for many years, purchased all of its water
requirementé from adjacent interconnected water supplicrs, including Pennsylvania-American

Water Compény (“PAWC") (for over 45 years), the Municipal Authority of the Township of

Robinson (“MATR”) and the Moon Township Municipal Authoerity (“Moon™).

In recent years, WACMA bought the majority of its water from MATR pursuant to the
terms of 4 twenty-year agreement entered into by the parties in 1983, With that agreement
scheduled to expire in October 2003, WACMA explored with MATR the possibility of renewing
their water sales arrangement and, in fact, various proposals were exchanged during the second
half of 2002. Eventually, however, the parties were unablc tocometoa kmccting of the minds,

- principally because MATR insisted that any new contract extend for a period that WACMA

believed was excessive.,

When WACMA and MATR reached an impasse in early 2003, WACMA launched
discussions with PAWC (o see whether PAWC would be able and willing to take on a larger role
in meeting WACMAs long-term water needs. Thereafter, on March 28, 2003, WACMA and
PAWC exccuted a fifleen year Water Sales Agreenient (the “Agreement”) which called for
PAWC to construct three additional interconnections with WACMA and to become WACMA's
primary water supplier. The March 28, 2003 Agreement was negotiated in accordance with the

terms of PAWC’s Rider DRS-Demand Based Resale Service (“Rider DRS™), as set forth in



- PAWCs tariff, and, pursuant to the Commission’s Order entered June 6, 1996 at Docket No. R-
00943231, was filed, on a confidential basis, with the Commssion and the Office of Consumer

Advocate. This proceeding followed.

A. History Of The Proceeding

On April 15, 2003, MATR filed a Formal Complaint and Pefitzon Jor Declaratory Order
{the “Complaint”). Inits Complaint, MATR asked the Commission (1) to void the Agreement
between PAWC and WACMA as an unlawful exercise of Rider DRS; (ii) fc declare that any
sales by PAWC to WACMA must be priced at PAWC’s “Group A Resale Rate;” and (iil) to
prohibit PAWC from commencing service pursuant td the Agreement and from constructing any

facilities with respect to such service.

On May 16, 2003,PAWC filed an Answer to MATRs Compiaint, denying 1ts matenal
averments and requesting that the Complaint be dismissed and the proposed Declaratory Order
denied. In*New Matter,” PAWC explained why WACMA satisfied Rider DRS* availability
requirements and demonstrated that the rate contained in the Agreement was substantially gréater
than the “Minimum Rate” mandated by Rider DRS. Citing applicable Appellate Court
precedent, the Company also pointed out that there is no basis in law for the Comumnission to
grant the it‘ijtlrlctivc relief sought by MATR in any event. On June 4, 2003, MATR filed a Reply

10 PAWC’s New Matter.

MATR’s Complaint was assigned to Administrative Law Judge Larry Gesoff (the “ALJ"™)
and, by Notice issued on June 5, 2003, a Prehearing Conference was scheduled for July 18, 2003.

At the Prehearing Conference (which was held telephonically) and/or in Orders entered




subsequent thereto, the ALJ (i) established a litigation schedule; (ii) ruled on certain discovery
‘motions; (iii) authorized WACMA to intervene with full party status; and (iv) ailowed the
Pennsylvania Municipal Authorities Association (“PMAA™) to intérvcnc for the limited purpose
of filing un amicus brief in support of I'VIA'['R‘.i In addition, during the Prehearing Céknfefencc,
MATR, through its counsel, informed the ALJ that it would not be pursuing injunctive relief at

that time.

Pursuant to the prdcedural schedule set at the Prehearing Conference, the parties engaged
in extensive discovery, following which direct testimony and accompanying exhibits were pre-
filed by MATR, PAWC and WACMA. In mid-December MATR advised the ALJ that it would
not be submitting any rebuttal testimony. An evidentiary hearing was held in Pittsburghon
January 21, 2004 before the Honorable Fred R. Nene, who sat in for Judge Gesoff. Witnesses
for MATR, P‘A’WC and WACMA were presented and cross-examined, producing a 1’.’36 page

transcripl.

On Fcbmary 4, 2()04, PAWC advised thé ALJ and the parties that all required water
supply permits had been issued by the Department of Environmental Protection (“DEP™) and,
conscqiicm{y, mai PAWC had commenced service under the Agreement earlier that ’day. Eight
days later, on Februziry 12, 2004, MATR filed a Petition for Interim Emergency Order seeking to
- enjon operation of the Agreement pending the outcome‘of this case. A timely Answer was
éubmittcd by PAW‘C and an emergency hearing was convened telephonically on F ebruéry 17,

2004, By Order dated February 19, 2004, the ALY denied MATR's Petition.

i PMAA actually attached a brief to its intervention petition, but later agreed, in effect, to withdraw

and refile it at the conclusion of this case.



B. Background Of Rider DRS

During the late 1980s and early 1990s, PAWC experienced the loss of a number of |
si’gniﬁcam industrial and sale for resale customers. For example, in its 1993 base rate
proceeding, PAWC noted that its sales had been adversely affected by the decision of the North
Penn Water Authority and North Wales Water Authority to construct a hew. water treatment
facility. The migration of these two customers alone cost PAWC approxfmatel}f $1.27 million in
annual operating revenues. Pa P.U.C. v. Pennsylvania-American Water Co., 1994 Pa. PUC

LEXIS 120.

In ‘responsé to the loss of‘ these and other customers, and in an attempt to better position
itself to attract new and incremental load, PAWC proposed in its 1994 general base rate filing to
add three competitive rate offeﬁngs to its tariff: Rider DRS, applicable to resale customers; Rider
DIS, applicable to large industrial customers; and Rate EGS, applicable to electric cogeneration
f‘acilities\ The proposed Riders and Rate EGS were challenged by several of the parties to that
proceeding. Some, including the OCA and OTS, Qpposed the Riders and recommended that they
either be rejected or substantially revised. Others, most n‘otdbiy the PennsylvaniaeAmcrican
Water Large Users Group, contended that the eligibility criteria were oo stringent’and should be

e’xpaﬁded

Riders DRS and DIS, as well as Rate EGS, were ‘appmved, with minor modification, by
Cammiésion Order cntered July 24, 1995, Pa. P.U.C. v. Pennsylvania-American Water Co.,
1995 Pa. PUC LEXIS 170. The July 24 Order was promptly appealed by the OCA, which
airgued, inter alia, that the compétitive riders were unlawful because they alim#ed PAWC to

negotiate non-tariff rates without specifying a maximum or minimum rate and without requiring
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- prior Commissioﬁ review and approval. At the Commission’s request, the matter was remanded
to the Commission 1o allow it to consider and address the legal concerns raised by the OCA on
appeal. At PAWC's reccommendation, the proposed tariff language was fcviscd to definc ranges
of acceptable rate levels and to provide that negotiated agreenxcnts would be submitted to (but
not pre-approved by) the Commission. With these modifications, Riders DRS and DIS and Rate
EGS were approved by Order entered June 6, 1996 and have been an integral part of PAWC’s
published taniff ever since. Pa. P.U.C. v. Pennsylvania-American Water Co., 1996 Pa. PUC

LEXIS 199.

A copy of Rider DRS from PAWC’s currently effective tariff was preSented‘ as PAWC
Exhibit 1-A. As explained by Mr. Grundusky (PAWC St. 1, p. 4). Rider DRS is available to any
customer that (1) purchases water from the Company for resale; (2) enters into a Service
Agreement for a term of not less than 10 years; (2) agrees to maintain an average daily load
factor of not less than 0.75; and (4) has a viable competitive altemative to service from PAWC
and intends to select that altemative to the detriment of the Company and its other customers.
Rider DRS further provides that the rates to be charged qualifying customers shall not exceed the
“Maximum Rate,” nor be less than the “Minimum Rate,” and shall be subject to an agreed upon
“Escalation Clause.”” The “Minimum Rate” is defined as follows:

Minitmum Rate: The Minimum Rate shall be sufficient to recover;
(1) the Production Cost of Water; (2) the fixed costs (depreciation
and pre-tax return) associated with all new facilities added to serve
the customer; and (3) some portion of the fixed costs of the
Company’s other facilitics. For purposes of this rider, the
Produetion Cost of Water shall be the variable cost the Company

incurs to produce additional treated water, which consists of
expenses for electric power, chemicals and purchased waier.




Agreements entered into under Rider DRS must be filed with the Commission, and

contenporaneously served on the OCA, within five days of their execution and are to be treated

on a confidential basis.
C. The March 28, 2003 Agreement

PAWC has provided water service to WACMA, or its predecessors, since 1957 through a
single, metered point of interconnection located in South Fayette ToWnship, In 1999, WACMA
cotupleted the construction of interconnecting pipelines that allowed it to transfer water from the
eastern end of its system to the area theretofore served exclusively by the Company. This
anabh«f:d WACMA to increase 1ts purchases from other providers, principally MATR and Moon,
and significantly reduce its purchases from PAWC. Indeed, as a result of those system changes,
WACMA’s purchases froni the Company fell 75% - 80% below prior sales LlevéIs (PAWC St I,

p. 5; MATR Exh. 3}.

During this period, PAWC periodically made overtures to WACMA about selling it more
water. Those discussions, however, did not progress until early 2003 when, according to Mr.
Ivforris, WACMA’s Chairman, WACMA and MATR were unable to resolve their differences
regarding the renewal terms of their 1983 purchase water agreement# In the first quarter of
2003, the talks between PAWC and WACMA intensified, culminatiixg in the cxe&ution on March
28, 2003 of the Agreement that MATR contests in this proceeding. The ,essential terms of that
Agreement, a copy of which was entered into the record as an attachment (Lenze Exhibit 910

- MATR Exhibit 1, may be summarized as follows:

kz" | As Mr. Morris explained (WACMA Exh. 1, pp. 13-15), MATR insisted on 2 lengthy term tied to
the financing of future capital projects and continued to hold out for an 85% minimum take
requirement.




« PAWC shall install the facilities required to establish three
additional metered interconnections with WACMA 2

o WACMA shall purchase at least 90% of its total water system

- requirements from PAWC at a daily load factor of not less than

0.75. '

¢  WACMA shall pay PAWC $1.90 for cach 1,000 gallons, which -
price will be adjusted annually by application of the prior
year’s increase in the national Consumers Price Index.

o The Agreement runs for an initial term of 15 years and shall

extend automatically for additional one-year periods unless
terminated by six-months advance writlen notice by either

party.

* As noted previously, the Agreement was filed with the Commission, and a copy served

on the OCA, on March 28, 2003,

D. Burden Of Proof

As this case has evolved, MATR’s Complaint has contracted into a single allegation - -
namely, that Rider DRS c::mnoz: be utilized in a manner that results in the loss of existing sales by
an alternative supplier. As the proponent of this extraordinarily narrow interpretation of
PAWC’s Commission-approved tariff, MATR bears a very heavy and, given the record in this

proceeding, insurmountable burden (66 Pa. C.S. §332(a)).

The Pennsylvania Suprenie Court has held that the term “burden of proof” imparts a duty
to establish a fact by a preponderance of the evidence. Se-Ling Hosiery v. Margulfes, 364 Pa. 45,
70 A.2d 854 ( 1995). “Preponderance of the evidence,” in turm, means that one party has

presented evidence that is more convincing, even by a small amount, than the evidence presented

: All such interconnection sites are located within PAWC's existing service térr’itory (PAWC St. 1,
p- 3; PAWC Exh, 1-B).
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by the other side. If the evidence is co-equal, the party with me burden of proof loses.
Morrissey v. Pu. Dept. of Highways, 424 Pa. 87,225 A.2d 895 (1987); Samuel J. Lmzsberry, Inc.
v. Pa. P.U.C., 134 Pa. Cmwlith. 218, 221-22, 578 A.2d 600, 602 (1990). In',addition, the
Commission’s findings of fact must be supported by “substantial evidence,” which consists of
evidence that a reasonable mind might accept as adequate to support a conclusion. A mere
“iraéc of evidence or a suspicion of the existence of a fact” is insufficient. Norfolk and Western

Railway v. Pu P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).
IL QUESTION PRESENTED

1 Has MATR demonstrated, by a preponderance of the evidence, that PAWC's

interpretation and application of Rider DRS are in error?

III.  SUMMARY OF ARGUMENT

In early 2003, WACMA, a long—étanding PAWC cuslomef, approached the Company and
indicated that it was interested in purchasing additional volufnes of water from PAWC once its
then existing water sales agreement with MATR cxpxrcd later that year. In accordance with its
stututory obligation to serve under Section 1501 of the Public Utility Code (66 Pa. C.S. §1501),

PAWC proceeded to construct the facilities required to reliably meet WACMA's needs.

MATR has not challenged PAWC's right (indeed, its obligation) to sell water to
WACMA, but instead contends that it may only do so at ‘i’ts tariffed Sale for Resale rate.
Because that rate 5u’bstamiall y exceeds the price which MATR historically has charged for its
service, MATR hopes to use this proceeding to deny WACMA the benefits of PAWC’s

competitive rate offening, 1.e. Rider DRS, and 10 force WACMA to continue to purchase water



from it. More specifically, MATR asserts that Rider DRS may not be utilized if the net result is

a reduction in sales by an existing supplier.

MATR’s tcSrturcd interpretation of Rider DRS should be rejected. Even though it had the
burden of proving that PAWC’s proposed application of Rider DRS was unla'wful,’ MATR
submitted no evidence in support of its position. Nor, for that matter, did MATR offfer any
response, through rebuttal or cross-examination, to the testimony submitted by PAWC which
clearly established that Rider DRS wzis intended to enable PAWC tobmh retain and attract load
’in circumstances where, as here, it is in the best interests of its other customers to do so.
| Morevoer, after nitially complaining that the unit price agréed to by PAWC and WACMA fell

below the “Minimwn Rate” defined by Rider DRS, MATR abandoned that argument at hearing.

Rather than focusing on the issues at hand, MATR spent most of its time - - and virtually
all ofits tcstimcny - - trying to fashion various equitable arguments, including claims that it had
made significant investments in order to serve WACMA and that it would have to raise its rates
by 30% if it lost WACMA as a customer, PAWC respectfully submits that such considerations
are irrelevant to the threshold issue of Rider DRS’ scope and proper application. In addition, and

as discussed infra, cach of MATR s contentions was thoroughly discredited on the record. -



e o
IV. ARGUMENT
A, MATR’s Proposed Interpretation Of Rider DRS Is Entirely
Unsupported And, indeed, Is Belied By Substantial Record
Evidence
In 1ts Complaint (p. 5), MATR described WACMA as comprising “t§v0, completely

separate systems, which systems serve different geographic areas and are not connected in any
manner.” On the basis of this misunderstanding, MATR argued that PAWC, through the
construction of adduional interconnections, was, in effect, trying to steal a customer that it had
- not previoﬁsiy served, 1.e, what MATR characterized as the “Primary System.” Even though it
was pointted out repeatedly that WACMA long ago interconnected its two service areas,® MATR
has persisted i arguing that “Rider DRS was never intended to be used a5 a competitive weapon
to ullow PAWC to take a customer from another water supplier; in this case, MATR.” Petition
For Interim Emergency Order, p. 3. This characterization is inaccurzite and, even if accepted,

lends no support to MATR’s position in this case.

When WACMA approached PAWC in early 2003, PAWC was presented an opportunity
to protect itself against the further loss of sales to WACMA, to regain the sales that it had lost
following the 1999 interconnection of the two, previously separate WACMA systems, and to
become WACMA's principal water supplier. As Mr. Grundusky explained (PAWC St. 1, pp. 4-

6):

% - When asked about this in discovery, Mr, Lenze claimed that it was not until MATR deposed Mr.
Nichols in this case that he leamned the two WACMA systems had been interconnected. In fact,

MA'TR was made aware of thus development as early as February, 2000 (Ir. 17-18).

10




WACMA clearly has competitive alternatives, such as the
Complatnant, Robinson Township, Allegheny County and
Moon Township Municipal Authority. WACMA also
expressed its intent to select that alternative, which would
have resulted in the loss of the Company’s existing sales, as
well as the loss of the opportunity for additional sales, both
of which would have worked to the detriment of the
Company and its other customers.

* X L&

Q. Isit possible that, without the Water Sales Agreement,
Pennsylvania-American could lose even its much lower
post-1998 level of sales to WACMA?

A, Yes, it was. Because WACMA increased its ability to
transfer water to the southem section of its system, it
became practical for WACMA to purchase the bulk of its
water from other, lower-priced providers. The initial term
of WACMA's agreement to purchase water from Robinson
Township was set to expire on October 20, 2003. We
believed that it was likely that WACMA would attempt to
negotiate a new agreement sufficient to cover virtually all
of its water supply needs. If WACMA contracted with
Robinson Township, PAWC’s pre-1999 level of sales

“would be lost penmanently, and its lower past-1999 level of
sales could be lost as well ?

As discussed supra, Riders DRS and DIS and Rate EGS were approved at the conclusion
of PAWC’s 1994-95 base rate proceeding. A review of relevant excerpts from the record |
devéloped in that case makes it quite clear that the parties fully understood that the competitive
~ rate offerings proposed by PAWC would be used for the dual purpose of retaining and attracting
load ( PAWC‘ Exh. 3-A). For example, in his direct testimony in that proceeding, Office of Trial

Staff witness Keim observed. “These three tariffs were proposed by the Company in order to

2 Although counsel for MATR tried to establish that there was no reason for PAWC fo be
concerned about a further erosion of sales to WACMA (Tr. 85-92), the March 28, 2003
Agreement shows otherwise: “Western Allegheny currently purchases a portion of its water
supply from the Water Company {or resale to its customers, and has an alternative to significantly
reduce, or perhaps eliminate, its purchases from PAWC.

1




enhance its ability to maintain its existing customer base and to attract new customers” (/d.).

Thereafter, in its Initial Brief to Chief Administrative Law Judge Christianson, PAWC described

the purpose of its competitive rate riders in terms of “retaining or attracting incremental load”

{Id ) Sumilarly, in its Reply Brief, the OTS stated: “The purpose of these changes should be to

allow PAWC the flexibility to negotiate rates that retain or attract loads that otherwise would be

lost” (Id.).

Furthermore, Mr. Stout, who advised the Company in that case and participated in the

drafling of those tantff provisions, confirmed that Rider DRS was designed with both of those

objectives in mind (PAWC St. 3, p. 4):

Q.

What is the purpose of Rider DRS? -

The purpose of Rider DRS is to retain and attract Sales for
Resale customers that might otherwise use alternative
sources of watet supply in such a manner that a
contribution toward the Company’s fixed costs is received,
thereby reducing the amount of fixed costs to be recovered
from other customers. '

What is the basis for your statement that Rider DRS is
intended to attract Sales for Resale customers?

My conclusion that Rider DRS intended to attract Sales for
Resale customers 1s based on my discussion with Company
officials at the time and the tariff’s incorporation of the cost
of new facilities as a part of the Minimum Rate. The
construction of new facilities would be for the purpose of
serving a new customer. This makes clear that the rider is
intended to attract new customers as well as retaining
existing customers for which new facilities would not be
required. ‘

MATR was not a party to the 1994-95 case and neither of its witnesses professed any

firsthand knowledge of the intent of the parties to that proceeding. In fact, neither Mr. Lenze nor



Mr. Antonellt expressed an opinion as to the proper interpretation and application of Rider DRS.
Furthermore, MATR chose not to cross-examine Mr. Stout and, though provided the opportunity,
offered no rebuttal to his testimony. In other words, MATR not only failed to carry its burden of

proof - - it farled to present any affirmative evidence whatsoever on this threshold issue.

Wholly apart from these glaring evidentiary deficiencies, PAWC submits thatk MATR’s
sudden aversion to price competition is somewhat disingenuéus After all, when WACMA
nterconnected its previously separate service éreas in 1999, MATR was more than willing to
take advantage of its then lower price to increase sales to WA’CMA at PAWC’s expense. MATR

should not now be heard to complain.

B. The March 28, 2003 Agreement Fully Complies With The Terms
Of Rider DRS

Arrangements entered into pursuant to Rider DRS must comply with certain basic
requiremcms - - (1) a service term af‘noi less than ten years; (2) a pricing term that exceeds the
“Minimum Rate™ dcﬁ‘ncd in the tariff and thal 1s subject to annual escalation' and (3) a
commitment by th e buyer to maintain a daily load factor of‘ at least 0.75. As explamed by Mr

Grundusky (PAWC St. 1, p. 4), the March 28, 2003 Agreement fully satisfies these criteria,

In its Complaint, MATR asserted that the contract rate negotiated by PAWC and
WACMA was “less than the minimum rate allowed by Rider DRS.” However, Mr. Grundusky
demonstrated that this is not true (PAWC St. 1, pp. 6-7; PAWC Ex. 1-C). To the contrary, the
contract rate ($1.90 per thousand gallons) is substantially greater than the “Miniinum Rate,”
r’c:gar’dless of whether the latter is measured on a total Company ($1.05) or Pittsburgh area

($0.88) basis. Confronted with this information, counsel for MATR subsequently advised that

13




“[wle are not prepared to contest or to attempt to assert that the contract rate is less than the

minimum rate allowed by Rider DRS” (I1. 19).

MATR witness Antonelli also opined that WACMA might have difficulties maintaining a
daily load factor of 0.75 mn the hypothetical situation of “water line breaks in the piping system
- coming from the South (MATR Exh. 2, p. 12). However, PAWC’s Vice President of

Engineering, Mr. Seidl, put Mr. Antonelli’s concerns to rest (PAWC St. 2, pp. 4-5):

Interruptions of service from water line breaks in the piping system

coruing from the South would be offset by transmitting the

required water from PAWC’s other interconnection points and vice

versa, PAWC’s points of connection, located at the southern,

southeastern and western sections of the WACMA system, will

provide all of the necessary redundancy and reliability to assure

that water can continue to be supplied to, and within, the WACMA

system in the event of main breaks within the WACMA system.
In fact, and as Mr. Nichols pointed out (WACMA Exh. 2, pp. 8-9), the additional reliability
provided by PAWC’s multiple interconnection points was an important factor taken into account
by WACMA

C. MATR’s Equitable Arguments Are Irrelevant And Lack
Credibility '

Rather than addressing the legal issues presented by MATRs Complaint, Messrs. Lenze
and Antonelli endeavored to Jay the groundwork for various equitable arguments. PAWC
respectfully submits that those considerations not only are irrelevant, but were shown, upon

further examination, to lack credibility.

14
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1. That MATR Might Have Been Wi!lihg To Drop Its Request For
An 85% Minimum Take Provision
It matters not why MATR, after months and even years of negotiations, was unable to
close a deal with WACMA. Moreover,‘ Mr. Lenze’s speculation as to what the MATR Board
ultimately might have done is simply that, speculation. What the record shows is that when
WACMA highlightcd the minimum take requirement as a maj‘or‘ soufce of concern, MATR, inits
{inal correspondence on the matter, was only wilﬁng to state that it believed the parties could

reach agreement on this issue “at our next meeting” (WACMA Exh. 1, pp. 14»15).9

2. That MATR Made Certain [uvestments In Anticipation of
WACMA Remaining A Customer

At pages 23-25 of his direct testimony (MATR Exh. 1), Mr. Lenze discussed two pm’jects‘
that he alieged‘were undertaken, at least in part, in order for MATR to be able to continue to
serve WACMA: (i) a purported $4.0 million expansion of MATR s treatment plant in 1995; and
(ii} design and engineering work related to a possible expansion of MATRs “main water
- transmussion line,” However, as Mr. Lenze’s cross-examination demonstrated, there were other,

arguably more important reasons why MATR made these investments.

As a preliminary matter, Mr. Lenze grossly overstated the cost of the 1995 project by
yuoting a figure that encompassed not only an expansion of the plant’s capacity, but the
instatlation of a wastewater treatment system as well (Tr. 28-31). More significantly, a driving

force behind the decision to construct additional treatment capacity was the fact that, in the early

¢ As noted by Mr. Morris (WACMA Exh. 1, p. 20), WACMA was willing to commit to a 90%
mimmum take provision with PAWC because PAWC offered grcatcr rate certainty and stability
over the long-term.
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1990s, MATR entered into a long-term contract to sppply at least 85% of Findlay Township’s
waler requirements. mdecd, in 1ts application to the Department of Environmental Resources for
a public water supply permit, MATR described the need for the treatment plant expansion as
*{d]ue to population growth in the service area and the addition d’f Findlay’ TOWnship'aé a regular

customer” (Tr. 33-35).2

WACMA'’s role in the expansion of the “main water transmission line” is cqually
tenuous, First, construction on this line has not even started (F r. 35-36). Second, there would be
no need ‘for this work until at least the year 2008 if PAWC were to supplant MATR as

WACMA’s pfin‘mr’y supplier (Tr. 48-49). Third, and as MATR noted in its application to the
Environmental Protection Agency for grant money, one of the principal purposes of this project

- 18 to inerease fire flows to MATR’s own customers (Tr. 46-47).

Me. Antonelli also testified that MATR had made improvements to its system purportedly
to serve WACMA, citing **a new 12-inch water line alo‘ng Mobay Road” (MATR Exh. 2, pp. 7-
8). Yet, when questioned on this claim, Mr. Antonelli readily admitted that the line had another
purpose, 1.¢. to provide sufficicnt fire flows to a new Lowe’s home improvement store. Mr.
An(orﬁlh further aéknowledged that Lowe’s was probably assessed a tap-in fee by MATR,

thereby helping to defray the cost of installing the new line (Tr. 54-56).

¥

Its pbssible that the additional sales to Findlay Township served to cover most and perhaps all of
the debt service curred by MATR when 1t financed the treatment plant expansion. Mr. Lenze
did not know (Tr. 35). :
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3. That MATR Would Have To Increase Its Rates By 30% If It Lost
WACMA As A Customer

This assertion, like so many others that MATR has made during the course of this
‘proceeding, was thoroughly discredited. ‘The claim was initially made by Mr. Lenze (MATR
Exh. 1, pp. 25-26). However, when he was asked about it, Mr. Lenze made it clear that, in this

instance, he was relying entirely on work performed by Mr. Antonelli (Tr. 39)..

As subs&qukcm questioning of Mr. Antonelli brought to light, there are at least three
serious problems with his rate analysis. First, he significantly overstated the revenues that
MATR’s sales 1o WACMA would likely produce on a normatized, ongoing basis {Tr. 51-52).
Second, Mr. Antonell completely ignored the savings that would accrue to MATR m the form of
 avoided purchased water costs if WACMA were no longer a customer. Those costs
approximated $460,000 in MATRs last (2002-2003) fiscal year (Tr. 52-54). Third, Mr.
Antonelli disregardcd the capital cost savings that M ATR would realize by being able to defer
certain major improvemem préjects, [n the case of the “main Water transmission line” project
discussed supra, the annual debt service cost estimated by Mr. Antonelli ranged between

$270,000 and $300,000.

Moreover, following oral argument on its Petition Sor Interim Emergency Order, MAT R
moved into evidence a debt service schedule which shows that MATRs future capital costs (i.e.
repayment of principal and interest on butstanding indebtedness) will be substantially beléw the
levels presumptively recovered through its existing rates (MATR Exh. 16). As that schedule
indicates, MATR’s total annual debt service will approximate $2.77 million during its current

fiscal year, will decline to $1.70 million next year, and fall in a range of $2.1-52.2 million

17




thereafler. In short, MATR has not demonstrated that the loss of sales to WACMA will require it
to increase its rates.

4. That PAWC Could Not Serve WACMA Without Continually
~ Pumping ‘

- Mr. Antonelli made this assertion in his direct testimony based largely, and perhaps
entirely, on his review of a topographical map of the area (MATR Exh. 2, pp. 9-10). His claim
was shown to be factually erroneous by both Mr. Seidl (PAWC St. 2, pp 2-4) and Mr. Nichols

(WACMA Exh. 2, pp. 9-10).
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V.  CONCLUSION

For the reasons sct forth above, PAWC respectfully requests that MATR’s Complaint at

Docket No. C-20030092 be dismissed, the relief sought therein dented, and this proceeding
terminated.

Of Counsel:

~ Susan Simms Marsh

Associate Corporate Counsel
Pennsylvania-American Water
Company
800 West Hershey Park Drive
Hershey, PA 17033
717.531.3208

Date: March 8, 2004
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Thomas P. Gadsden

Morgan Lewis & Bockius LLP
1701 Market Street

Philadelphia, Pennsylvania 19103-2921
215.963.5234

tgadsden@morganlewis,com
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Water Company
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Pittsburgh, PA 15219-2383

Michael J. Witherel, Esquire
Witherel & Kovacik o > e
966 Perry Highway = '-f_’_ ’r}’\
Pittsburgh, PA 15237 5z O
:; " 1 ﬁk
John A. Pillar = ®° =
Law Offices of John A. Pillar v B oW
680 Washington Road 2 o~ O
Suite B101 B
Pittsburgh, PA 15228-1925 P
Honorable Larry Gesoff

Administrative Law Judge
Pennsylvania Public Utility Commission
1103 Pittsburgh State Office Building
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March 11, 2004

Via Federal Express

Pennsylvania Public Utility Commission

RECEIVED

%ccmmrv s Bureau ; MAR 1 1 2004
- Commonwealth Keystone Building, 2™ Floor SION
~ UTILITY COMMIS
400 North Street PA PU%%%ETARY S BUREAU

Harrisburg, PA 17120

ATTN: Docket Section

RE: The Municipal Authority of the Township of Robinson
vs. Pennsylvania American Water Company
Docket No.: C-20030092

Gentlemen:

On March 8, 2004, Complainant The Municipal Authority of the Township of
‘Robinson filed and served us Initial Brief. In reviewing the transmittal letter, 1 noted that,
inadvertently, I may not have included the nine copics of the Initial Brief in addition to the
original Brief. To the extent the nine copies were not included in lhat transnitttal, [ am enclosing
them herewith.

T apologize for any inconvemence I may have caused.

Very truly yours,

Lo t—

Albert ], Zangrilly, Jr.
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COMMONWEALTH OF PENNSYLVANIA

PUBLIC UTILITY COMMISSION

THE MUNICIPAL AUTHORITY OF THE

j
TOWNSHIF OF ROBINSON, ) - o
‘ ) Docket No.: C-20030092
Complainant - Petitioner, )
) |
Vs, ) S ,
PENNSYLVANIA AMERICAN WATER ) R EC Ei VEB
COMPANY, ) MAR 1 1 2004
Respondent. ) PAPUBLIC UTILITY COMMISSION
SECRETARY'S BUREAY

INITIAL BRIEF OF COMPLAINANT THE MUNICIPAL AUTHORITY
OF THE TOWNSHIP OF ROBINSON

AND NOW COMES The Municipal Authority of the Township of Robinson
("MATR™), pursuant to an Order of Administrative Law Judge Lawrence Gesoff, and by
its undersigned attomeys files this Initial Brief of Complainant The Municipal Authority of

the Township of Robinson, stating as follows:

Proposed Findings of Fact

L. Complainant-Petitioner MATR is a municipal autﬁon‘ty organized and
existing pursuant to the Municipality Authorities’ Act, 53 PaCS.A § 5601 et seq., andk
having its principal offices at 4192 Campbells Run Road, Pittsburgh, Peansylvama 15205
Complant, par. 1 as‘admizted in Answer of PAWC; 'I'rzmsc‘ript of Heanng beld en January 21,
2004 ¢hereinafer, “TR™) 9.
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2 Respondent Pennsylvania American Water C ompaﬁ}' CPAWCT) s a
Pennsylvania public atility having its principal offices in Western Penrsyvlyania at 300 Gailey
Roud, McMurray, Pennsylvania 15317, Complain:. par. 2 as admitted in Answer of PAWC:
TR Y.

3 MATR produces and distributes water for the residents and businesses of the
Township of Robinson in Allegheny County, Pennsylvania and supplies water to certain other
municipal authorities pursuaﬁt to contracts. Complaint, par. 3 as admitted in Answer of
 PAWC; TR Y.

4, Onorabout October 20, 1983, MATR entered into a written agreemem‘with
the Western Allegheny County Municipal Aut‘noﬁty (“WACMA™) (hereinafter this
Agreement shall be referred to as the *1983 Agreement”). Exhibit Lenze-1 attached to
MATR Hearing Ex. 1; p.11, lines 21-25 through p.12, lines 1-2.

5. The 1983 Agreement expired by its terms on or about October 21, 2003.
Exhibit Lezazﬁ-‘} attached to MATR Hearing Ex. 1, Section 4.

6. ‘fhe 1983 Agreement was extended by means of an Extension Agree’mem
dated ~0¢tobcr 16, 2003, by and between MATR and WACMA. Exhibit Morris-1 attached to
WACMA Hearing Ex 1 (hereinafter referred to as “Extension Agreement”).

7. WACMA is a municipal authority that operates a water distribution system
but does not produce water itself. Complamnt, par. 6 as admitted in Answer of PAWC: TR 9.

8. Pursuant to the 1982 Agreement and the F.x’tension Agreement, WACMA was
obligated to purchase no less than 85% of its water requirements from MATR. See Section 1

of the 1983 Agreement.
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‘9. MATR eams substamial revenue from its contract wirhi WACMA. which
revenue benefits all of its ratepayers. Exlubits Lenze-2 and 3 1o MATR Hcan‘hg Ex. 1 and
- MATR Heanng Ex. 1, p. 13, line 5 through p. 14, line 5.

1. QOn or about March’ 28, 2003, PAWC entered into a wiitien agreement with
WACMA pursuant to which PAWC agreed to séil to WACMA a minimum of 90% of
W ACMA’S water requirements (hereinafter referred to as the “PAWC Agréemem”); Exlubit
Lenze-9 to MATR Héaring Ex. 1. |

| [1. Pursuant to the PAWC Agreement, PAWC will sell water to WACMA at the
rate of $1.90 per 1000 gallons, subject to adjustment incrcases provided for in the Agreement.
Exhibit Lenze-9 to MATR Hearing Ex. | at §2.1 of the PAWC Agreement.

12, The rale to Be ‘charged WACMA by PAWC as set forth in the PAWC
Agresment is established by PAWC pursudnt to Rider DRS ~ Demand Based Resale Service,
' Complaint par. 22 as adnutted in Answer of PAWC; TR 9.

13, I PAWC cannot legelly char ge WACMA a rate calculated pursuant io Rider
'DRS, then PAWC would be obligated by its Tariff to charge WACMA pursuant to its Class
A and Cyluss B Sales for Resale Tariff which provide a rate of $3.92 per 1,000 gallons of water
sold. Admitted in PAWC’s Answer, pars. 14-17; TR 9; TR 77, lines 10-14. (This Taniff
provision is MATR Hearing Ex.14)

14, PAWC’s Tanff proxricics that, “Group A" rates apply to sales to private or
public water utilities where the water 15 to be resold to consunters of the utilities and where
tﬁe purchaser is using the water as its primary source of suppiy. “Group B rates apply 10

sales to pnivate or public water utilities where the water is to be resold to consumers of the

FiBOUSSPATRPAWC-PULC 1002 lirigations brief - post hesragssdoe i : 1




uulites and where the water is being used as an emergency source of supply. Compiaint par.
17 as admitted in Answer of PAWC; TR 9. See also MATR Hearing Exf 14, |

15. The difference between the Class A and Ciass B Sales for Resale Tariff rate
and the Rider DRS rate is $2.02 per 1,000 gallons of water sold.

16, Pursuant o the PAWC Agreement, FAWC will be the primary source of
WACMA's water. C omplaim’ par. 18 as admitted in Answer of PAWC; TR 9.

17. Pursuant to the PAWC Agreentent, WACMA will be purchasing water from
PAWC for resale 10 WACMA’s own customers. Comp[’uin{ par. 19 as admitted in Answer of |
PAWC, TR 9.

18. Rider DRS is available 10 PAWC customers only if all of the fondwing
conditions are met: the customer (4) purciiases water trom PAWC for resale; (b) enters into 2
Service Agreement with PAWC for 4 term of not less than 10 years; (C} agrees to maintain a
d’aiiy load factor of not less than 0.75; and (d) has a viable competitive altexnanve 10 service
from PAWC and intends to scleet the alternative to the detr riment of PAWC and its other
customers, Complaint par. 23 as admitted in Answer of PAWC; TR 9, Rider DRS is PAWC
| Ex. 1-A

19 MATR’s wholesale water rates are substanually less than PAWC’s Group A
resale rate. Complaint par. 33 is as adnitted in Answer of PAWC: TR 9.

20. Thé average daily water production of MATR during 2003 was approximately
43 mulhon gallons’per day. TR 14 lines. 14-18.

21. MATR serves approximately 3,900 residential custorners and 600 conmmercial

custoriers. MATR Hearing Ex. 1 atp. 10, lines 18-23.
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22 Between 1988 ard 2002, WACMA purchased the C;uam;'ues‘bf water from
MATR, Findlay Township Water Authonty, Moon Township Municipal Authcriiy and
PAWC us 15 set forth on MATR Hearing Ex. 4.

23, MATR Hearing Ex. 4 accurately summarizes the data set forth in WAC MA's
Anruzl Water Supply Reponts for the years 1988 through and including 2002 The Annual
Waler Supply ch(ms are MATR Hearing Ex. 3. |

24, - Exhibu Lenze-2 to MATR Hearing Exhibit 1 accurately sets forth WACMA s
aunual purchases from MATR for the years 1988 1hrough and mncluding 2003 and MATR's
L1085 revenues f‘mm such sales.

25, MATR and WACMA entered in negotiations with respect 1o a new water
supply agreement at least two years ptior to the expiration of the 1983 Agreement
("Negotiations”). MATR Hearing Fx 1, p 14, lin’esI’L?.O; WACMA Hearing Ex. 1, p. 7,
lines 17-22, p. 17, lines 20-21, |

25. During these Negotiations, MATR never ’dcmandcd that WACMA purchase:

(a) all of its water needs from MATR; MATR Hearing E\ 1, p 16, ine
24 through p. 17, line. 7; or

(b) in excess of 85% of WACMA’s total water needs from MATR,
MATR Hu.rmg Ex. 1, p. 17, lines 8-11; p. 21, Jines 12-18, TR 118 ime 15 through TR 119,
line 3.

| 27, MATR was prepared to agree to provide WACMA with 75% of WACMAs

total water needs if that wus the maximum amount of water WACMA was willing te purchase
from MATR. MATR Heanng Ex. 1, p. 17, lines 17-20; p 22, lines 12-25 through p 23, Line

: Z; p.23. hmes. 5-8. MATR was prepared (o provide water to WACMA at 4 rate of S2.10 per
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1000 gallmzé! Cc»mputation of Bulk Water Rates 16 WACMA. p. 2. anached 1o Exhibi{
Lenze-5 to MATR Hearing Ex.. 1.

28 Prior to the comimencement of this proceeding, MATR knew tha: WACS'L#\
was obtaining daily water supply from other water suppliers but did not know the precisé
quantities of water WACMA waé obtaining from these other suppliers. MATR Hearing Ex.
L,p. 19, lines 17:25 throuzh p. 20, line 2.

29.  During the Negotiations, WACMA was never willing to agree to purchase
85% or more of its lotal water needs from MATR. MATR Heanng Ex. 1, p. 27, .Ii-nés 3-5; TR
114, lines 1-2.

30.  WACMA's policy is not to have any single supplier be WACMA’S sole
,sourcé of water supply. TR 116, lines 2-5. |

31, In 1995, MATR expended approximately four million dollars to expund its
water trea:ment plant, in part, to continue to serve WACMA. MATR Hearing Ex. 1, p. 33,
hines 12-17; TR 28, lines 458; TR 31, lines 7-10.

32, MATR expended approximately $60,000, plus engineering costs, in order to
obtain a $485,000 grant from the United Stétes_ Enviro‘nmen.tal Protection Agency o increase |
the size of its main water transmission line, in part, to continue to serve WACMA. MATR
Hearing Ex. 1, p. 23, }iﬁes 23 through p. 24, line 22. |

33 In 2001, MATR expended approximately 3145,593 to construct a new 12
water ling, maxing it possible to construct a 12 inch diaméter interconnect to the WACMA
dismbution system. MATR Hearing Ex. 2, p. 7, line 25 through p. §, lnei3.

34, Asaresultof losing WACMA as a customer, MATR must inc“r.eaSe is rates kto

11 remaining castomers. MATR Hearing Ex. 1, p. 25, lines 11-17.
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35.  The amount of the rate increase MATR must make to offset the loss of
WACMA as a customer i 30%. MATR Hearing Ex 1, p. 25, linel4 through p. 26, hne Z6.
‘36. MATR first learned of the PAWC Agreement in late March 2003, MATR
Hearing Ex. 1, p. 26, lines 11-14
37. Immediately after leaming about the PAWC Agreement, MATR requested a
copy from WACMA. MATR Heaning Ex. 1, p 26, lines 15-17.
38 WACMA did not provide MATR with a copy of the PAWC ‘Agreement at
that time. MAT R Hearing Ex 1, p 26, lines 18-19. |
39.  WACMA delivered a copy of the PAWC Agreement to MATR on May 14,
2003, only when compelled to do so by means of a proceeding by MATR pursuant to
Pennsylvama’s Right To Know Act. MATR Hearing Ex. 1, p. 27, lines 12-24. |
40.  MATR has two interconnection points with the WACMA water distribution
system ("Interconnect”). MATR Hearing Ex. 2, p. 6, lines 17-20. |
4‘1) - The fust Interconmect is 8 inches in diameter and was constructed in
approximately 1965. MATR Hearing Ex. 2, p. 7, lines 11-12
42* | The second Interconnect is 12 inches in diameter and was constructed in 2001.
MATR Heanng Ex. 2, p. 7, lines 12-13.
43, The 8" Interconnect is capable of pumping more than one million géllons of
water per day from MATR to the WACMA water distibution 55*sten1. MATR Hearing E\ 2,
- p. 7, lines. 16-17.
| | 44.  The 12" Imerconnect is capable of pumping more than two million gallons of
“water per day from MATR to the WACMA water distributign system. MATR Hearing Ex. 2,

B 7, lines 18-20.

EsDOCS SIATRFAC-PUC 12008 Knganouibeief - post hearogs 3 dur

w




45, At one time, WACMA Opérared WO dmtiﬁcz watér diszhbuzion svstems.
WACMA Hearing Ex. 2, p. 3, lines 19-20; PAWC Statement No 2. p. 3. lmes 69, TR 102,
lines 13-25 through TR 103, line 5.

46, In 1998, WACMA constructed a pipeline to conrect the two distinet systems.
| TR 123, lines 23-24. (Hereinafter this pipeline will be referred to as the “Wittengale Line”), -
47. The connection of the two distincr systenis occurred in ’1999.’ TR 123, line 25
through TR 124, line 1; PAWC‘Siatcment No.2,p. 5, line 12,

- 48, The Wittengale Line is marked on the Western Allegheny County Municipal
Authority Water Distribution Map dated February 2003, bearing a Plot Date of Apnil 1, 2003
(herein referred to as “WACMA Distribution Map”) as awming from PTA (':wreinrekfcrred to

~as“Point A”) 1o PTB (Point B) along Wittengale Road. MATR Hearing Ex. 6;’TR‘ 1’23, Imes
19-22, |
49.  The WACMA Distribution Map siows the Wittengale line as being an 8 line

and approximately 14.700 linear feet in Iéngtix MATR Hearing Ex. 6. See also PAWC

Statement No. 2, p. 3, line 7. (The distance can be measured by using the scale qf 1" = 1,400
set forth on the WACMA Distribution Map.)

50. The Wittengale Line was constructed by WACMA to: (1) inlpiuf»*e reliability
of service to a growing area in North Fayette Township, (2) to extend service to existing
- houses along Wittengale Road and (3) to provide a back-up supply to thé Noblestown-
Champion Hill Service Area. TR 126, lines 2-14. |

51, PAWC had no part in or knowledge of the construction by WACMA of the

Wittengale Line. WACMA Hearing Ex. 2, p 6, lines 7-9,
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52 Pursuant o up Agreement dated August 28, 1957. by and between WACMA
and West Penn Water Company, PAWC sold water to WACMA for resale in one of the
previously distnct areas of WACMA’s service territory. MATR Hearing Ex. 11-A (second

preamble and paragraph FIRST of Exhibit 11-A)

53, West Penn Water Company was a predecessor of PAWC. TR 129, lines 19-

54.  The distinct area in which the water purchased from PAWC was in um
distributed by WACMA 15 known as the Noblestown-Champion Hill Service Area of
WACMA’S service territory. MATR Hearing Ex. 11-A (second preamble aﬁd paragraph
FIRST of this Exhibit).

o ss, The Noblestown-Champion Hill Service Area of WACMA’s distribution
systens is shown on the WACMA Distribution Map. MATR Hearing Ex. 6; TR 124, lines G-
s ‘ B

56. The Noblestown-Champion Hill Service Area compnses approxmmately 1.68
square mles out of the approximately 25 square mile area of North Fayette Township.
(T hesc arcas can be computed by using the scale of 1=1,400" set forth on WACMA'’s
Distribution Map.)

57 The 1957 Agreement between West Penn Water Company and WACMA
pravides, in part, as follows:

| FOURTH: ..Jt is expressly agreed by the Auihority that in no
event shall the Water Company be required to supply water to the
Authonty at rates in excess of 500 galions a minute or in
quantities exceeding 75.000 gallons per day; and
SIXTH:  The Water Company 1s not herety offering water for

fire protection service 1o the Authonty or its customers through
or by the Authority’s proposzd distribution svstem or in any part
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of the terntory which will be served by the Authonty’s proposed
distribution systemy  The Authority agrees that the Water
Company shall not be considered in any manner an insurer of
property or persons or as having underiaken to supply sufficient
water to extinguish fires or to protect any person or any groperty
agamst loss or damage by fire or otherwise.

MATR Hearing Ex. 11-A, p.2

8. After the construction of the Wittengale Line, no water was teansferred either
into the Wincngﬁ!c Line or via the Wittengale line to the other parts of WACMA's servi,ce
territary except in exktraordinary conditions because, mirer a?ia, the water provided to the
Wittengale line is provided from WACMA's northern gradients, TR 12?, lines 19-20. |

59 In addition to the Noblestown-Champion Hill Service Arca or gradient
WACMA has two additional gradients; namely, (1} the Commercial District and (2
everything other than the Conunercial District and Noblestown-C lampion Hill Service Area
(hereinafter referved 1o as the “Third Gradient”). TR 124, line 6 through TR 125, line &.

60.  PAWC could not have fulfilled its obhgations to WACMA pursuarnt to the
PAWC Agreement by means of the Wittengale Line. TR 131 , lines 8-14.

61k. PAWC could not have adequately met WACMA’s water ‘supply reeds
pursuant to the PAWC Agreement without the construction of three {3} facilities described in
MATR Hearing £x. 11. TR 83, lines 4-0; TR 116, lines 14-18; TR 131, lines 5-15.

62 The approximate cost of the three (3) facilities referred to in the previous
Finding of Fact is $2,106,215.00 MATR Hearing Ex. 11. |

63 The WACMA distﬁbution system normatly operates at a hydrﬁulic gradient

‘below the hydraulic gradient of MATR. MATR Hearing Ex, 2, p. 9, lines 23-25,
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64 WACMA instailed a pressnre-‘r‘educmg saive at the pomnt \\‘hére the
Wmengalé Line connects 10 the Noblestown-Champion Hill Service Area. TR 125, lines 9-
18,

65.  The pressure-réducéng valve is shown on WACMA's Distribution Map as
CSPRY #27 I, S

66. The purpose of the pressure-reducing valve 1s to control the water pressure in
WACMA's Voblestown and Champion Hill Service Area. TR 125, Jines 9-18; TR 103, lines
1420

67.  Without the existence of the pressure-reducing valve, the water coming down
the Witengale Line from the northern gradients of WACMA’s system would become the
mclusxve souree of water in thc Noblestown- Champson Hill Service Area of WACMA. TR

| ‘.,.5, lines 19-24, |

68.  The Commercial District and the Third Gradient are supplied water ’by MATR

| through the 12-inch and 8-inch Interconnects described in Proposed Finding of Fact 40- 44,

69.  During 2002, MATR produced approximately 4 3 million gallons of water on
an average daily basis. TR 14, lines 14-1 8; TR 20, Iinés 6-9.

7(}, During 2002, W’ACMA purchased 1 ,Q74,926 gallons of water fromt MATR on
an average daily basis. MATR Hearing Ex. 3 (WACMA Aﬁnual Water Supply Report For
Calendar Year 2002, p. 6).

71. Ddring, 2002, WACMA purchased approximtately twenty-five percent (25%)
of MATR’s water produczxon on an average daily bass, Mdthemauoal computanon)

72 Dunnv 1993, MATR produced approximately 2 6 million gallons of water on

an average daily basis TR 20, Jines 10-13.
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73, During 1993, WACMA purchased 732.755 gallons of water from MA’IR on
an average daily basis.k MATR Heafing Ex.3 (W ACMA Annual Waier Supply Report for
Calendar Year 1993 atp. 5). | |

74 During 1993, WACMA purchased approximately nwenty-eigat percent (28%)
of MATR’s water production on an average daily basis. (Mathematical tbmputation)

75, WACMA is the only utility regulate by the PUC providing water in the region

~where North Fayette Township is located. PAWC Ex. No. 1-B; PAWC Statement No. ‘1, p 3,
\ines 15-16.

Narrative Factual Background

This case involves the interpretation of a provision in the filed tariff of PAWC.
The provision, known as “Rider DRS”, provides as follows:
Tlus Rider is available to a customer that:
(1) - purchases water from the Company for resale;
(2) | enters into a Service Agreement for a term of no: Jess than 10 years;

(3)  during the original and any renewal terms of the Service Agreement,
agrees to maintain a daily load factor of not less than 0.75; and

(4)  has a viable competitive alternative to service from the Company
~and intends to select that alternative to the delriment of the
Company and its other customers.’ ,
MATR Exhibit 14,
The provision provides PAWC with latitude tc negotiate rates with its resale

custorners under limited circumstances. MATR will discuss the scope and limitations of

! The requirernent of a “competitive alternative™ must be established by docurnentation. proviced 1o PAWC
by the customer, including but not limuted to ap affidavit signed by an officer of the customer. MATR
Exkibit 14, No such documentation was offered into evidence at the hearing MATR subuus this s a failuce
1o prove a necessary element of PAWC™s case.
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Rider DRS in the Argument section of this Brief. The issue before the Commussion 18
whether PAW C properly used Rider DRS in its recent dealings with WACMA

WACMA is a distribuzion-only water system «ocated n North Fayette Township
PAWC Exhibit No. 1-B. For many years, MATR has been the primary water supplier for
| WACMA. Most recently. MATR has been s.elling water to WACMA pursuant to an
| agreement entered into by the parties 1 1983 (the 1983 Agreement”). Pursuant to the
1983 Agreement, MATR was required to sell, and WACMA was required to purchase, a |
munimum of 85% of WACMA's water needs. MATR Hearing Exhibit 1, p. 12. For the
ten year per.iod between 1988 and 1997, MATR n fact provided WACMA annually with
between 89.2% and 94% of its total needs. MATR Exkibit 4 During this period,
WACMA purnhased its remaining water needs from PAWC, Fmdlay Tovnshxp Water
Authority, and Moon Township Municipal Authonty ld. More spemﬁca ly, WACMA
purchased an axemge of 7.2% of its water annually from PAWC between 1988 and 1997

Over the years, MATR has invested substantial funds in facilities necessary 1o
serve kWA‘CMA. In 1995, MATR spent app’rm-:imalelyyszl million to expand its water
treatment plant and other related facilities to continue serving its customers,‘includmg
WACMA. Proposed Finding 31. MATR’s sales to WACMA comprise approximately 25- |
30% of MATR's total water sales. Proposed Findmcs 69-74. B} contrast, PAWC’s sales
1o WACMA comprise approximately 0.1% of PAWC s tum} wazcr sales. TR 79, line 22
through TR 89, line 4.

WACMA’s distribution: system origmaliy included two separate systems. which
served two distinct geogrzphical areas MATR provided watber to the northern svstem,

which served the overwhelming majority of WACMA’s customers. PAWC only provided
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water to WACMA's “southern system”, which SVSIEM was §1 gniﬁéanﬁy smmailer and served
many less customers. This system, known as the Noblestown-Champicn Hill Senvice A.rea,’
ccmpns#d only 1 68 square miles out of the approximately 23 square mile area of North
Fayette Township Proposed Finding 56. In 1999, however, WACMA interconnected the
two systems. After the interconnect was comp]eted W A(“MA s usage patterns began to
change. WACMA began purchasing a greater percentage of watar from the Moon
Township Municipal Authority and a lesser percentage of water from both MATR and
PAWC. MATR Heuring Exhibit 4. Between 1998 and 2002, WACMA’S annual water
’purchases were as follows: from MATR, between 66% and 78.5%; from PAWC, between
less than 1% and 76%:; and from the Moon Township Municipal Authority, between
15.3% und 32 5%. Id |

The 1983 Agreement between MATR and WACMA was due to cxpire in 2003, In
anticipation of this expiraiion date, the parties began negotiating a new as greement in 1998
In 2902, the negotiations imensiﬁed and the outstanding issues were narowed (o two: the
length of the new agreement and the minimum purchase reqmremem Proposed Finding
23 WAC*MA indicated that it would agree to 4 20 year agreement, which would require it
tw purchase from MATR a minimum of 75% of its water needs. Exhibit Lenze-<6 to MATR
Hearing Ex. 1  MATR waméd a slightly longer term (25-30 years) with a minimum
purchase requirement of 85%,2 Proposed Findings 25-27. As of Decemnber of 2003, the
parties had not been able (o resolve these dif ferences. Specificaily, WACMA eniphatically

stated that 1t did not want 1o agree to purchase more than 85% of its water needs from any

S As W AflnIA pomzcd out dumv the proceedirgs, early in the negotations {1999 MATR stated in a letter
s mlenuon 1o preserve that level of service (§5%) with a possible expansion to 160% if feasible in a new
agreement for services.” Exhibit Mornis-2 to WACMA Heanag Exhibir 1 Thus }ene: canned be construed as
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ole provicer. Proposed Findings 29-30. The parties, however, had agreed upon a rate, that

was adjuSzable based upon specified cbst categories. At the commencement of the
ég;eemem the rate would be $2.10 per thousand gallons of water,

In January of 2603, WACMA indicated in a letter to MATR that its demands for a
20 year agreement with a 75% minimum purchase requirement were firm. Exhibit Lenz,e-
6, to MATR Hearing Ex. 1. MATR replied that it wanted another meeting to discuss these
zésues. Exhibit Lenze-7, to MATR Hearing Ex. 1. WACMA did not respond to MATR
but went te PAWC to obtain a second proposal. At that time, PAWC's tariff rate for resale

custormners such as WACMA was $3.92 per thousand gaflons. Proposed Finding 13. In

order to prepare a proposal acceptable to WACMA, PAWC uulized Rider DRS to propose

avate of $1.90 per thousard gallons of water. This rate was less than one-half of PAWC’s |

nermal tariff rate for resale customers. Prc:pose’d Findmgs 13~1’5. On March ‘28,, 2003, the
parties signed a 15 year agreement, pursuant to which PAWC would sell to WACMA a
minimum of 90% of ils wuter needs at an adjustable rate, mtially set at $1.90 (the “PAWC
Agreement”). MATR had no knowledge that WACMA was negotiating with PAWC and
did not learn of the PAWC Agreement until after 1t was executed by the parties. Pmposed
Findings 36-39.

The PAWC Agreement falsely states that WACMA had “an altemative to
significantly reduce, or perhaps eliminate, its purchases from PAWC™ As statéd above,
MATR had prOposed to WACMA an 85% minimum purchase requirement, the same
requiremient contained in the 1983 Agreement. In fact, MATR was prepared 10 ’accépt

WACMA’s request that it be a 75% supplier. Proposed Finding 27. Morcover, WACMAs

a"cemand” by MATR for 100% of WACMA s water service. Moreoy er, all of the negotations in the 2002
03 tune frame mvolved the consideration of a munimusm purchase requurement of between 73% and 83%.
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actual purchases from MATR during 1998-2072 hac been less than me 85% minimum
required by the 1983 Agreement. MATR knows of no evidence, and ﬁo evidence was
produced during these proceedings, of a proposal by MATR or anyone else 1o si ginﬁcantly
r&ducé or eliminate PAWC(C's service to WACMA.

Pursuamt to section 4.6 of the PAWC Agreement, the parties recognized and'
expressly agreed that “consummation of this iransaction is conditioned upon réceix»'ing
ykapprovai from the PA PUC to the extent such approval is required.”  Although PAWC
filed the PAWC Agreement wath the Comumission, it has not received 'appmvai as of this
date. And despite this pending proceeding, which challenges the validity of the PAWC
Agreement, PAWC has constructed approximately $2.2 million of facilities in order to

provide the service required by the Agreement.
€ Ieftamly, without using Rider DRS, PAWC would not have been able to enter the
' ?‘AWC‘ Agreement with WACMA. By using the Rider, PAWC was able to strip MATR of
one of its most significant customers. As a result of PAWC s actions, MATR will suffer a
substantial reduction in’ revenue and will be compened to raise its water rates by
approximately 30%. Proposed Findings 34-35, ’VIAxR has commenced this action to
deter*ﬁme the validity of the PAWC Agreement and to determine whether PAWC was

~ penmited under its Tariff to use Rider DRS in the circumstances described herein,

Argument

- MATR’s Complaint requests the Commission to construe the terms of Rider DRS,
and ulumately 10 determine the purpose of such Rider. PAWC claims that it may use the
Rider as a competitive weapon, to take customers away [rom & neighboring water supplier.

MATR will demonstrate heremn that PAWC's position is wholly unsupported by the
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language of the Rider, the lustory of the Rider’s approval, :he’ Comnussion's opinions with
respect 1o the Rider, and importam public pelicy issves 1hat‘mi}iiaz:e against PAWC’s
position. Moreovef, PAWC’s use of the Rider violates Section 1304 of the Public Utility
Code, which prohibits a public utility, with respect o rales, from granting unreasonable
preferences 1o persons, corporations or manicipal corporations and fiom subjecting the
sém.e to unreasonable disadvantage 66 Pa.C.S. § 1304

For Ihé reasons set forth herein, PAWC's use of the Rider in the PAWC
Agreement was improper and should be rejected by the Commxssxon

L Rnder DRS should be construed narrowly by the Commission.

1\0 one can deny that Riders DRS and DIS (collecnvcly‘ the “Riders™) were new
concepts in the water industry. Prior to the Commission’s approval of these Riders, no
water companies in Pennsylvania had the benefit of flexible tarff provisiqhs in any way
similar to the Riders. Because this was a first step for the water supply industry, in
approving the Riders the Comumission stressed the need for caution in their application.

Quoting from PAWC’s initial Brief, the Comnussion wrote that: “As [PAWC]
states, the competitive rate riders approved in this case do not represent an attempt to
deregulate the water utility industry. ‘Rather, they will apply mn discrete, weil-defined

situations 1o a limited number of potentially ehgible customers ™ PUC v. PAWC, 1996

Pa.PUC Lexis 141, at *13-14 (citing PAWC Imtial Brief at p. 25)(This decision shall be

referred to herein as "PAWC 11").}

* During the imtial rate proceedings in which the Riders were approved, the Commiission Wrote two opuions.
Cre e 1994 after the completion of hearings before the ALJ And one 1n 1996, afier remand from the
Conmonwealth Court
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The Commission also quoted with approval the Admimstrative Law Judge's
(“ALF’) Recommended Decision' “I remind [PAWC] that these proposals will be
scrutinized in subsequent cases . .. 1d. a1 *16 (citing Recommended Decision). The ALJ

was explicit in his call for cautious application of the new Riders, stating that the Riders

were “an experiment to see if they are useful and viable.” PUC v PAWC, 1995 Pa.PUC

Lexis 173, at *93 (This decision shall be ref‘gar‘red to herein as “PAWC 1”). The ALJ went
further, “warmn[ing] [PAWC] that it should be careful in using its new ﬂexibﬂity." Id. at
*94.95.

The niced for careful application of the Riders wés even recognized by the various
parties to the rate case in kwhich the Riders were approved, PAWC referred to the Riders as
reprcsentiAg “a limited initial step in testing the feasibility of these soris of initiatives for
water companies”  (Id. at *85) and one of its witnesses referred o the riders as an
"‘experéme’mal‘ pilot program” with which it would “proceed cautiously.” MATR Exhibit
5, ia‘n 3, p 3. The OCA viewed the Riders as “a sort of test case for water utilities in
Pennsylvania.” PAWC | at *86.

All of these words of caution counsel against an expansive view of the Riders‘a’nd
their apphcabﬂizy. ‘And they counsel against acceptance of PAWC’s aitempt to stretch the
words of the Rider beyond their plain meaning and beyond the Riders’ purposes as
presented to the Commission. |

2. PAWC’s use of Rider DRS is not supported by the plain language of
such Rider. | o

In interpreting an unambiguous tariff provision, the Commission is bound 1o apply

the plain meaning of the provision. When the provision in question 1s ambiguous and
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susceplible of multiple interpretations. the Commissicn must amive at a reasonable

Interpretatien of the language, considering the purpose and context of the provision at

issue. See Révnolds Disposal Company v PUC. 79 Pa.Cmwlth. 222, 227-28, 468 A.2d
1179, 1182-83 (1983)(*[Wle find that the PUC’s interpretation does not offend the literal
mearing of the rule .. Rather, the rule in question contained ambiguous language that
conveyed no clear, literal meaning; the rule was susceptible of a number of interpré{aiions.
n hight of this ambiguity, we find that the PUC interpreted the rule in a most reasonable
fashion."), and Neary v. PUC, 78 Pa.Crawlth, 636, 639, 468 A.2d 520, 521 (1983)(stating
that iemus in a tariff pmvision must be understood it context and in hght of the purpose of
the provision). |

Rldf:r DRS ahows PAWC, under certain nar rOwW czrcumstanf‘m to negotiate a non-
tariff rate for its resale customers. The Rider is applicable only with respect to a customer
who (a) purchases water from PAWC for resale; (b) enters into a Service Agreement with
PAWC for a term of not lcss than 10 years; (¢) agrees to maintain ak daily’load factor of not
less than 0.75;‘ and (d) has a viable competitive altemative to service from PAWC and
in,teynds‘m select the alternative to the detriment fof PAWC and its other customers.

The plan language of the Rider demonstrates that PAWC’s attempted use of {h"’
Rider is improper. Prowvisions (a) and ‘(d) of the Rider are particularly relevént to this
analysis. First, the customer at issue “purcnases water frem PAWC—the provision is in the
present tense and does not relate to possible future purchasas In other words, the Rider is
available to a present custorer who is already purchasing water from PAWC. Second, such
customer must have a “viable competitive éitematx’v&“ to service from PAWC, Said

differently, the customer is intending 1o cease purchasing water from PAWC and instead
v ¥ o f =1
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purchase water from the competitive alternative. In these situations, and i1 these situations
alone, PAWC has some flexibility to offer a competitive rate in order to prevent its existing
cusiomer from moving o a competitor. Provision (d) further states that the customer's
selection of the allernative will be 1o the “detriment of PAWC and 1ts other customers.”
Agan, this provision makes sense if we understand the “detriment” 1o miean the luss of a
substantial customer, which customer is currently paying a portion of PAWC's expenses.
Accordingly the very language of the Rider indicates that it was intended to allow PAWC
to prevent the loss of existing customers to competitive alternatives, not to steal a
competitor’s customers.
The Commission recognized the central purpose of the Rider:
Negotiated rates must not become merely a means by which utilities shift
the responsibility for lost revenues to core customers who have no
competitive alterative. At the same time, however, we realize that the ioss
of a large industrial customer to an alternative source of supply is harmful
10 all remmaining customers. For this reason we support negotiated incentive

rates providing that it can be demonstrated that without such rates the
customer can and will switch to a competitive source of supply . .

PAWC, at #95-96 (emphasis added).
Note that it is the “loss” of a Iafge customer that is detrimental to the remaining
customers, an interpretation that is consistent with the Rider’s plain language.® One has to
fwis’t the Rider’s language to fird that the failure of PAWC to entice anoth:r‘supplier’s

customer is the sort of detriment that triggers the Rider’s applicability.

*"The Conunission sumularly stated that “the existence of a competitve threat is the primary crierion
of these ncets.” PAWC 1L at #8, nd (emphasis added) The word “threat” plainly connotes a risk that
PAWC will lose & customer 10 a thid party. A “threat” cannot reasonably be urdersiood to meclude the
decision of a nen-customer to continue recerving service from another supplier. In a later rate case, the
Conymission alse characterized the Riders as permutting PAWC “1o negotizte contracss for water service with
ndustrias and resale customers that have competitive aliernanves znd whose departure would be deuimerntal
to 1t and otaer customers™ PUC et al v PAWC, 2002 Pa. PUC LEYIS 1, *101-02 {emphasis added)(The
PUC, here, ciearly indicates that the Rider was intended to prevent. where possible. the departure of
CusIamers
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PAWC asserts that the Rider ma,y be used as a weapon to compete for another
water supphier’s customers. The Commission should reject :his comstruction as
inconsistent with the Rider's plamn meaning, and hnout use of the Rider to those
circumsiances where PAWC needs a competitive rate to retain an existing customer.

3 Nowhere in the voluminous PUC record regarding Riders DRS and
DIS is it suggested, argued or contemplated that the Riders could be used in the
manner proposed by PAWC,

MATR believes that the plain language of Rider DRS is clear and controls this
case. However, in the event that the Commission finds ambiguity in the Rider, the
Commission need only examine the record from the rate case at which the Rider was
approved to determine that PAWC’s proposed use was at no time contemplated.

The Commussion itself understood both Riders DRS and DIS as being vehicles for
PAWC 10 retain custoniers. See fn. 4 hereto and quotations supra. from PAWC 1 and 11,
Additionally, during the extensive testiniony taken by the Commission with respect to the
initial approval of the Riders, the focus on customer retention is pervasive, The following
are a sapipling of yuotations from such testimony:

Robert L. Robowski (PAWC witness):

- *I think the company has a responsibility that if it is given the ability to
retain a customer by the Commission, to retain that customer and not to
willy-nilly just let that customer leave the system and thereby pass on

whatever cost contribution that customer has currently contributing 1o
~disappear and have the other customers pick it up.” MATR Exhibit 5, tab 2,

p. 395-96 (emphasis added).

Dr. Robert Romancheck, P.E. (PAWC-LUG witness):

- “Q. Do you agree that PAWC has a need for the proposed Rider DIS? A
“Yes. The almost annual rate increases set forth by the Company have

resulted in large industrial customer waier rates beiag so high, that unless
the Company responds, industrial customers will Jeave the system. If large
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customers leave the system. the stranded investment costs will be assigned
10 remaining customers.” MATR Exhibit 5, tab 6, p. 21 (emphasis added).

-"“Q Do you know whether any of these 14 customers have present plans
of leaving the system? A. 1 belicve that a certain number of them have
indeed investigated the potential building of wells for their facilities.™
MATR Exhibit 5, tab 7, p 847-48 (emphasis added).

-“A . . because by keeping a customer there are other benefits that all
custorner classes get.” Id. at p. 851 (emphasis added).

= "A. ... 2) Mr. Caitiin's proposed rejection of the Compuny’s Rate Rider
DIS would greatly inhibit the Company’s ability t6 negotiate and to retain
its valuable large, high load factor, customer base.”” MATR Exhibit 3. tab
8, p. 5 (emphasis added).

David F. Keim (OTS witness):

-"A ... Additionally, this customer nust have a viable competitive water
service alternative and would use this alternative source to the resulting
detriment of PAWC and its customers; te. the customer leaving the
Company’s system.” MATR Exhibit 5, tab 10, p. 2 (emphasis added),

- Q. Why has the Company proposed these tariffs? A According to
Company witness Robowski, Rider DIS and Rider DRS were proposed in
order to retain those high load factor custoniers that may have an available
competitive alternate water supply source and intend to pursue such an
option to the detriment of PAWC and its customers.” Id. ai p. 4 (emphasis
added).

-*Q. On this issug of load retention tariffs, do you see parallels between
the water area and the gas area? A Weil, comparisons as far as needing
alternative supplies. [ think you can make ar analogy there, yes. Q. In
fact, in the gas arca in Pennsylvania and other states it has been almost
routine in the past how many years ‘o allow COmparies to enter into special
contracts 1o retain large customers, even offering them rates below tariff
rates? In the gas area. A. There’s been a lot of £as incentive purchase
programs in Pennsylvania. I'll agree with that ® MATR Exhibit 5, wab 11,
p. 739-40 (emphasis added).

- *Q. In response to a question by Mr. Boehm 1 believe it would be an
adequate paraphrase to say that you stated that the remaining customers of
Pennsvivama-American Water Company would be better off 1f 2 customer
who threatened to leave the system would make some contnibution, and |
think Mr. Boehm: even said no matter how small, to the system cost. rather
than leaving the sysiem, and 1 believe that your answer was. yes, they
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would be better off with some contrtbution. no matter how small, MR,
BOEHM: Objection, Your Hornor. 1 said contributions to {ixed costs, 1
think the record will reflect. Q. With that clarification, some contribution
to fixed costs. And you said that they would be better off, did vou not? A.
Yes, 1did. Q. Isu’t it true, though, Mr. Keim, that in some instances the
cost of retaining a particular customer may be even greater than the
contribution that that customer is willing to make to fixed costs? Id. atp.
749 (emphasis added). » :

- *Q. Let me ask you: is 1t your opinion that those riders should be applied
10 as many customers as possible? A. No. It is my opinion that those
should be utilized as a tool to meet aiternative threats from competition. Q.
Why not apply those to every custorner that technically meets the
requirements of the tariff? A. Because the tariffs are a retention tool to be
utilized to meet threats from altemative suppliers and should be used for
those large customers that meet the company requirements. . . , The riders
should be utilized to meet altemative threats from competition and as a
retention tool by the company to prevert customer migration, yes™ ld. atp.
758 (emphasis added).5

Brian Kalcic (Armco witness):

- “Q. Do you agree that the Company should require documentation to
establish the existence of a customer's competitive supply alternative? A.
Yes. The existence of a competitive supply alterative is a necessary
condition for establishing a Joad retention rate.” MATR Exhibit 5, tab 14,
p. 2 (emphasis added). o

- "A. ... As I discuss below, incorporating this type of price floor will
significantly undermine the stated purpose of the proposed tariff which is to
provide PAWC with the rate flexibility necessary 1o preven{ uneconomic
bypass of its system. . . . Q. Mr. Kalcie, please elaborate on the concept of
‘uneconomic bypass’ and explain how competitive service rates are
intended to prevent it. A. Bypass of 2 local utlity occurs when a customer
leaves the system for a substitute (lower-cost) supply resource.” Id. at p. 3
(emphasis added).

= “A. ... S0 long as the rate offered by the Company to retain the load of a
bypass customer is sufficient fo recover the production costs of water and
provide some contribution to system fixed costs, the utility is better off
relaining the customer than losing 1. If a utility were to lose this type of
bypass load to alternative supplies, such action would be labeled as
uneconomic bypass since 1t represents an inefficient outcome or lost
opportunity for the utility and its ratepayers.  Qbviously, competitive

* The riders should be imerpreted so tat PAWC can meet compentive thieats, ot so that PAWC can become
@ compentive thyeas.
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service rales ave intended 1o provide the price flexibility necessary for a
utilry to compete for custonmers who have a viable competitive supply
al'emative, and therefore prevent uneconomic bypass.” Id. at p.4 (emphasis
added). ‘

Thomas S. Catlin (OCA witness):

- Q. Hypothetically, Mr. Catlin, if large customers were 0 leave the
company’s system, would you agree that a significant revenue requirement
impact would be felt by other customers? A. ‘Not necessarly.” MATR
Exhibit, 1ab 16, p. 769 (emphasis added). :

- "Q. ... So I take it there, Mr. Catlin, that you aren’t categorically
oppusing the concept of lower rates for some customers to retain their
business? A. That’s correct, I'm not categorically opposing that. What I'm
saying is that it needs to be looked at based on the individual or case-by-
case circumstances involved.” Id. at p. 776 (emphasis added).

- “A. 1 think generally that Mr. Kalcic and | are in agreement that (a) there
is both economic and uneconomic bypass possibiliies. The difference that
1 think-—our primary difference is how to ensure that only the discounts
absolutely necessary to retain a customer and avoid uneconomic bypass are
allowed.” MATR Exhibit 5, tab 17, p. 1206 {emphasis added).

~"Q. Now, Mr. Catlin, if, in fact. tariffs in this case are not approved, do
you think that this discounted rate still might be appropriale in specific
cases where it is demonstrated (0 the Commission that essentially the
customer might leave Pennsylvanja-American and it might leave in the
situation that would cause there to be revenue shortfall, all of the things that
we have been talking about? You think it would be appropriate to do on a
case-by-case basis, is that right? A, Yes.” Id. at p. 1209 (emphasis added).

- “A. ... I would assume that the Commission would not change its view
that for discount to be recoverable, it has to be demonstrated that it was
necessary to offer that discount to retain the customer.” 1d. at p. 1212
(emphasis added) ‘ ' '

As the above quotations demonstrate, the focus on cuslomer retention was

cverwhelming during the rate case at which the Riders were approved.® In almost every

¢ The Briefs trom the rate proceedings similarly focused or. retention of customers See MATR Exhibi® 5-A:
“A muumum price that lugh would provide tnsufficient flexibility for the Company te negotiate a price likely
to retan & cusiomer that is senously contemplating & competitive alternative. . . . [Rider DIS] would apply o
an existing custorner only if. in the absence of some action by the Company, the customer would leave the

svstem™ Tab 2, p 44 (emphasis 1n origmal); discession of whether 2 disconated rate 15 necessaty 1o “retain
the customer™ Tab 3, p 129; “In the present proceeding, without providing evidence of any specific existing
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caSe, the need for the Riders was discussed it terms of providing PAWC a means to keep
customers swho were at risk 1o leave the system. Further, the giving of discounted rates to
certamn customers was justfied by reference to revenues that would ‘be lost if such
customers left the system. Even PAWC seerred to recognize this in its proposed contract
with WACMA  The PAWC Agreement reciteé that WACMA 1s a current customer of
PAWC and that WACMA “has an altemative to significantly reduce, or perhaps eliminate,
its purchases from PAWC.”  Exhibit Lenze-9 to MATR Hearing Ex. 1. As will be
discussed herein, these recitations are false. Bot at a mininium théy demonstrate that
PAWC believed that R‘ider DRS was 10 be used to retain customers.

Despite the focus on customer retention in the prior rate pr{}ceeding‘ PAWC has,
and no doubt will continue to. point out that on certain‘ occasiéns during the rate
proceedings purties and wilnesses made reference (o using the Riders 1o “attract™
customers. As argued above, a use of the Riders to “attract” customers is inconsistent with
the Riders” plain language, which lan guage supersedes any testimony given by witnesses at
the rate proceeding. However, 1f the Commission believes that the witness references o
“;%tiractmg” customers 15 pertinent to 1ts interpretation of the Riders, these references must
be understood 1n context.
| No party or wilness at any time during the rate proceedings argued, suggested or
contemplated that the Riders could be used by PAWC to compete for another supplier’s

customers. Such a use would be wholly mconsistent with the notion that the Riders are an

byspass alternatives, PAWC asserts that % propusals wil, enable it 10 counter by-pass threats and retain high«
volume customers by negotiating rates based upen other than cost-of-service considerations.™ Tab 3, p 136,
“The poswwons of PAWLUG and ARMCO are sinular  Each submits that the Commission should do for this
water utility what 1t has done for many gas and electric utilites: that s, essentiaily 10 sancnon nepotiation of
a long-term discount rate for a lazge customer. where that custormer has a less espensive alternasive to utiliry
-service and will leave the Company’s system in favor of the alternative ™ Tab 4, p 47 {emnphasis addegd).
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“experimental, pilot program ™ PAWC, then, cou'd use the Riders 10 uhdercut another
subph‘er’s. rates and attempt 1o take the supplier’s customers. The Riders would pit PAWC -
against the municipal authorities in Wester Pennsylvania and destroy competition for
industrial users and resellers. This uszge of the Ruders raises senous poli'cy 1ssues \\flxiclx
will be addressed in detail below. For now, it is enough to s'ate that the Commission
would not have approved such a revolutionary change in the watér supply industry without
any discussion whatseever of the implications of such a change.

Moreover, in every instance where 2 party provi&ed an exaznp1¢ of “attracting”™
customé‘rs with discounted rates, one of two specific contexts was ref‘:rcnced, both
énmlvihg the attracting an industrial customer, using Rider DIS. (a) attracting a customer
1 miybcatxz nto PAWC's service territory, or (b) atiratting,a customer that currently uses
its own source cf'water-fmi.e., a weli—and is considering replacing that source with PAWC
~water service The concept of “attracting” customers was never considered n the context
of attracting a cuslomer away from another water sﬁpplier ’

The fallowing is a sampling of ref‘erences’ from the rate proceeding regarding the

attraction of customers using Rider D1$%;

T PAWC, 10 its own iniual Brief subniitted in the rate proceedings, stated as follows: “The proposed riders
would enable it to separately negonate rates with quahifying bigh load factor customers who can estabiishe {1}
that they have avadable 1 them a viable competitive alternative to service from PAWC, such as the
development of their own supply sources, the relocuticn of facilities or the wnstallation of recycling
cquipment. . " MATR Exhubn 5-A, 1ab 1, p. 101. Although this quote does not specifically address the
1ssue of attracting customers, it should be noted that PAWC does not describe the Riders as being used by
PAWC 1o compete with other water suppliers: mstead PAWC highlights a custemer’s options as (1] using
PAWC water, (25 developing a weil or other source of water, or {3} relocating - As will be discussed below,
PAWC never comended that the Riders could be used to compete for another supplier's customers.

¥ None of the sparse examples cuied by PAWC in its Exhibit 3-A conrradict MATR s posttion set forth

hetele. Moreover. PAWC has bused its case on 9 pages of iestuneny and a few excerpts from legal briefs.
MATR has provided the Commuission with a ruuch broader samphng of testimony from the procesdings.
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Robert L. Robowski (PAWC witness):

- “Q. Can you agree with me, Mr. Robowski, that there are numerous cost
factors that affect the decision of a business when it"s deciding where to

~Jocate? A. Oh, 'm sure that’s true. Q How does the company intend to
evaluate the importance of the cost of water in that decision in order to
determine whether and to what extent a discount is required to attract a new
customer? A, I think mn that—did you say an existing customer or a new
customer? Q. No A new customer. A. A new customer. We’re talking
about a business which 1s considering ~ A. Movig into the area. Q. -
locating into the company’s service territory. A. Okay. . . . Now, we are
not going fo go out and just because it’s nice, because a customer is going

~to move into the area, give them water for a dollar a thousand.” ' MATR
Exhibit 5, tab 2, p. 397-98 (emphasis added)(discussion of “attracting” new
customer limited o incustrial customer relocating into PAWC service
territory).

- "Q. Mr. Robowski, what is the basis for the distinction between requiring
a two-year service agreement from industrial customers and a ten-year
service agreement from resale customers? A. Well, I think the only
distinction there is that normally sales for resale customers are not in the
same position as industrial customers, and that means that industrial
customers have a lot of other alternatives that they can consider, whether
they want to stay in a particular community or move out, or whether, you
know, their production would be more beneficial in one area or another: and
the longer period of time for industrial customer, I think, would be
prohibitive in the industrial customer’s mind.” MATR Exhibit 5, tab 4, p
1134-55 (emphasis added)(“alternatives™ relate to moving into or out of an
area. No reference is made to competitive suppliers).

William Stout (PAWC witness):

- *Q. Do you have any knowledge of lixe riders for other water utilities in
Pennsylvania? A. 1 do uot have knowledge of like riders for other water
utilitres, but I do for energy utilities. Q. For energy? A. Yes. Q. Would
you consider these riders economic development riders as in electric energy
utilities, sir? A. I believe that in some instances the use of the rider would
promote economic development, but 1 do not necessarily believe that that i3
their emtire intent. Q. To what instances are you referring. Mr. Stoat? A.
Instances in which, as a result of the avatlability of the rider, a_customer
would Jocate in the companv’s territory as opposed to locating elsewhere.™
MATR Exhibit 5, tab 5, p. 328-29 {emphasis added)(When the PAWC
witness was specifically asked for the instances in which the rider wouid
promote economic development for PAWC (ie., atract business), the
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witness pointed to the relocation of an industrial cus;omer. The witness did
~ not reference the taking of a custorner from another water supplier).

Dr. Robert Romapcheck, P.E, (PAWC-LUG witness): .

- "Q Do you know whether any of these 14 customers have present pians
of leaving the system? A. 1 believe that a certain number of them have
indeed investigated the potential building of wells for their facilities.”
Exhibit 5, 1ab 7, p. 847.48.

“A. By the fact that the Company would appear to another industrial
customer, or several large indusirial customers, as beirg a utility who is
forward-thinking in the development of rates in their large water users just
by virtue of the philosophy that they place out on the table may induce
customers to come into the system, which i.e. then would increase water
sales and would decrease customer bills. So there is that fact, and it has
happened in electric industry. Q. The electric industry, yes; but do you
know of any water customiers or potential water customers of PA-American
that that is even discussed on? A. Again, I am looking at the possibility of
the niacketing aspect of it because a large industrial would have the ability
to make the choice, either purchiase from PA-American, or put in their own
facilitics, or not move into the territory. It is another piece of the equation.”
Exhibit 5, tab 9, p. 1182 (emphasis added)(Again, the scenarios
contemplated do not include persuading a customer to switch from another
" supplier to PAWC). ‘

Brian Kalcic (Armeo witness):
-“A ... “U)t is my understanding that ARMCO currently has a series of
wells in production, and in combination with those wells and recycling its
‘own water, 1t provides upward of 80 percent of its total usage internally.”
Exhibit 5, tab 15, p. (190 (part of a discussion of ARMCO’s alternative
water sources). ‘
In sum, the record references varying scenarios regarding the attraction of business,
including persuading a customer to relocate to PAWC’s service territory and persuading a

customer to rely less (or not at all) on the customer’s own welil systems. Any use of the
h Y Y

Riders to attract customers should be limited to these scenarios.’ Importantly, no

¥ Understood in the cortext presented during the rate proceedings, “attraction™ of customers refers to the
obtming of a new customur who previously was not obtmmg water from a utility or pubhe water
provider —ugain. persuading a customer w0 switch from wells to PAWC e water svstem, or 1o relocate e
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discussion was held during the rae proceedings regarding use of the Riders 10 persuade a
customer to leave its present water company in favor of PAWC. The reason is srmpief
Rider DRS was never intended for such purpose. T he Commission éhcuid rerect PAWC's
proposed use of the Rider.

4, PAWC 5 pmposed contract with WACMA should be declared void as
it proposes a rate not authorized by PAWC*s Tariff.

PAWC’s attempled use of Rider DRS ih its agreement with WACMA is
inconsistent with both the language and intent of the Rider. |

As ﬂrgued’ above, the plain language of the Rider limits its use to the retention of
customers who are threatening to leave the system. Under the Rider, PAWC must provide
’the Commission with sufficient evidence demonstrating that the customer has an
alternative to PAWC's service and may leave t‘ne'syszcm‘ PAWC, however, 15 attempting
to use the Rider, not to reiain a customer, but to take a custdmer“ from MAT‘R.

Despite the assertions of PAWC, WACMA wzis not threatening to leave PAWC's
system.  MATR had offered to provide WACMA with s portion of its water needs,
- consistent with historical usage. MATR, in short, wanted to retain its ’customen The
contraciual recita{‘ that WACMA “has an altemative to signiﬁcanﬂy reduce, or perhaps
eliminate, its purchases from PAWC”, is simply false. In fac't, throughout WACMA's

negotiation with MATR, WACMA made it clear that it desired ‘o reduce its historical

percentage of water purchases from MATR from 85% to 75% to which MATR was
prepared to agree. Proposed Finding 27. = The reality, then, was that MATR was not

offenng to provide WACMA with all of its water needs. and WACMA clearly had no

the area and utilize PAWC as a water source. “Attracnon” zever was used 1o refer to persuading a custoner
w0 switch from ene provider to another,
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deéixe to purchase all of its water needs from MATR. Proposed Findings 25-30. PAWC
cannot clam that WACMA had an aliemative to significantly recuce or ehminate 18
purchases from PAWC. '

The thin reed upon which PAWC's argument rests is the reduction 1n its sales of
wa{ér o WACMA since 1999 According to this argument, PAWC claims an entitlercent
to use Rider DRS to prevent a further reduction of such sales. A review of WACMA’s
supply I’usiory is appropriate before examining this argument further.

In 1999, WACMA, of its own accord, interconnected its two water distribution
s;ystenis. Prior to 1999, the systems were entirely separate. Before the systems were
corme’cted, MATR provided in excess of 90% of WACMA‘S total water needs 1o the larger
system. MATR Hearing Ex. 4. PAWC only served the smaller Systenz, the Noblestown-
Charapion Hill Service Area, providing an annuai average of 7.2% of WACMA’s water
needs, Id.

Even aftcf WACMA ~ for its own purposes and without the participation and
knowledgéof PAWC — constructed the Wittengale Line to interconnect the Noblestown-
Champion Hill Service Area to the rest of WACMA‘sfS}Estem, the two areas remained
fm)(:lf(mally separate.  As testimony indicated, thé water to supply the Wittengale Line
care from the northem portion of WACMA, served eﬁcluswely by MATR (and arguably
by the Moon Township Municipal Authority). The pressure {rom the h}gher-e}evﬁted

MATR system was 50 great that it would have overwhelnied the Noblestown-Champion

' Pursuant to Rider DRS, PAWC has the duty to establish throuel: documentauon the existence of a
“competsive altemative.” There s no evidence that PAWC has done <o, In facr PAWC s representatyves
were upawaze of the specifies of MATR's negotiations with WACMA and had rot reviewed any of MATR s
proposals. TR 8€. Loes 3-12. Instead, PAWC based its asseruion of a “compentive alternative” on the fact
that its own sales 0 WACMA had lessened during the past several years - As will be discussed hereir, vus s
an wadequate basis for invoking the Rider. '
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Hili Service Area. The construction of a pressure reduciion valve was recuired 10 prevent
th.s from happening.

Most sigmficantly, David Nichols, WACMA’s Engineer, lestified the only time
WACMA ever transferred water from the Noblestown-Champion Kill Service Area 1o the
Wittengale Line was “in an extraordinery condition, if we had & line break or something,
we cauld allow it to proceed in that direct {sic], but it wouldn’t happen routinely ™ TR
127, line 24 through TR 128, line 1.

Throughout this time, PAWC evidenced very little coramitment to serving
WACMA, 1s its agreement with WACMA strictly limited the amourtt of water WACMA
could purchase from it to a mere 75,000 gallons per day and at such low pressure that
PAWC required a contract term making it clear that it could not be relied on 1o have
sufficient water pressure with which to fight fires:

SIXTH:  The Water Company is not hereby offering water for
fire protection service to the Authotity or its custemers through
or by the Authority’s proposed distribution system or in any part
of the territory which will be served by the Authority's proposed
distribution system. The Authority agrees thal the Water
Conpany shall not be considered in any manner an insurer of
property or persons or as having undertaken to supply sufficient
water 10 estinguish fires or to protect any person or any property
against loss or damage by fire or otherwise. MATR Hearing, Ex.
11-A,p.2
* This lack of commitment or ability on the part of PAWC to serve WACMA is all
the more striking when one considers that the area serviced by PAWC is immediately
adjacent o its intercomnect with WACMA. Meanwhile, the si gmficant water pressure

from MATR was 50 overwhelming that WACMA had to construct a pressure reducing

valve at the point where the Wittengale Line connected to the Noblestown-Champion Hill
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Service Are: ,,’ even when the Interconnects between MATR and WACMA were
approximately 4.6 miles distant "

The crucial fa‘c:l 1s that PAWC could not have serx'iced WACMA apart from the
Noblestown-Champion Hill Service Area. Proposed Findings 57 and 60 through 61, How
can PAWC ussert 10 the Commission that it was threatened with the loss of a customer that
it could not physically serve?

PAWC apparently argues that because the total quantity of water purchased from it
‘b_y WACMA has declhined since 1999, this fact alone somehow triggers the right to utilize
Rider DRS to now supply virtually all of WACMA’s water needs. This is a misuse and
- nusinterpretation of Rider DRS. |

Even assuming that Rider DRS would apply in such a situation (and MATR does
-not concede that it does), the only reasonable usc of the Ridér i such a circwmstance

would be to permit PAWC (o utiiize Rider DRS only to recapture that share of the market
it allegedly lost which, as MATR Hearing Exhibits 4 and 3 clearly demonstrate, equaled
on%y five percent (5%) of WACMA'’s total consumiption, averaged over the 15 year perjod
of 1988 to 2002.

| PAWC claims that since the systems were connected, WACMA has taken é lower
percentage of water from PAWC. This statement is true, as far as it goes It is also true
that WACMA has taken a lower percentage of water from MATR since 1999—i.e.,

MATR’s historical averages of in excess of 90% shrunk to 66% in 2001, These reductions

' Thus cotnputation can be made from the facts of record MATR Hearmg Ex 6 is a map of WACMAs
Distribution System Measuring she distznee +ia the most direct water lines from the pressure reducing vahve
{marked as PRV #2 on the Map) 1o the closest interronpect with MATR {marked as “St. Pike P. $t”) resuits
w177 inches Multiplying this total by 1400 per the scale shoswn on the Map yields 24, 780", Duading thus
nuwbes by 5,280 feet (the numbes of feet in 2 mile} yields 4.6 miles
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have as much to do with the presence of Moon T oxx'néhip Municipal Apihomy as an
,édditimal provider &s with the interconrection of W ACMA‘S systems.
In any case, PAWC seems 10 be claiming a right to use Rider DRS 10 retain its pres
1999 level of service to WACMA. Particu larly, PAWC focuses on its 10% level of supply
af,heszed in ‘997 as a benchmark of service it has lost. Aside from the obvious
vorplications—for instance, why chcosé 1G%, as opposed to its 6% level in 1993 or its
, 7.6% level n 1998 or an avemge number of 7.2%-—a Basic flaw exists in PAWC's
argument. PAWC, through its proposed contract with WACMA, is not merely y attempting
to retain some prior level of service. It proposes 10 use Rider DRS to capture all of the
service prev;ousiy provided by MATR. The PAWC Contract would catapuit PAW C from
a 5%-10% provider 1o 2 minimum 90% pxowdcr This is nat a load retention contract. It
i5 a contract aimed at taking another supplier’s customer. As such, it 15 not authorized by
any fairrinterpremtmn of Rider DRS. As discussed above, the Rider canuot be nterpreted,
and was never intended to be used to attract customers away from competitors.

In fact, MATR never threatened or demanded 1o oust PAWC’s right to sell water 1o
WACMA. The highest percentage of WACMA's water needs that MATR sought was
85%, the same amount WACMA was obligated to purchase from MATR pursuant to the
1983 Agreemcm (but did not, in fact, purchasé from MATR for any of the vears 1998
through 2002). Even at 85% there would have been plenty of water service a&-ailable to
PAWC, especially given, in the words of WACMA’s Chairman, Lﬁc “dramatic i'n,cr‘ease” in
WACMA’s customer base which, as he also testified, is a trend he expects (o continue.
‘\WACZMA Hearing Exhibiz 1, p. 4, lines 15-19. But MATR was prepared 1o recuce its

- percentage of WACMA's total water needs to 75% in the new contract it was negotiating
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with WACMA, thus freeing up even more of WACMA’s market 1o be su;jpiied by other
providers. Proposed Finding 27

The Commisszcn should reject PAWC’s proposed usé of Rider DRS and declare
void PAWC's contract with WACMA. | |

5. Strong policy reasons militate against the Commission permitting
PAWC to use the Riders to “attract” another supplier’s customers.

It 1s disingenuous for PAWC to now claim that its attempted use of Rider DRS was
always cohtemplalcd, when neither PAWC nor any of the other parties part:icipating in the
proceedings preserted any explanation of the Riders which included {ising the Riders
“offensively”, as a weapon to gain customers f‘fom competitors.  As MATR will discuss
below, PAWC's proposed use of Rider DRS would effect a significant cliange regarding
competition 11 the water supply industry. The policy implications of this change wou}d
demand serious consideration by the Commission. As no consid’eration was given, one
niust infer that the change was not intended or contemplated.

Unlike with the gas and electric mdustries, the water industry has ot experienced
any sustained calls for increased competition. Thomas Catlin, the OCA’s witness during
thé,rate proceedings at which the Riders were approved, stated that the water industry is
fucing *“far less” pressure to become more competitive than, for instaace, the electric, gas
or teiephone industries. MATR Exhibit 5, tab 1'6;,, p. 768. The OCA emphasized this point
in its Reply Brief, noting the “difference in the nature and extent of ‘competition’ in the
water unlity world.” MATR Exhibit 5-A, tab 4, p. 48-49.

One ohvious difference is that unlike with the energy utilities, most of the seppliers
of water in Pennsylvania are not companies regulated by the PUCMIhc:~‘ are mumcipa]

enuties  In Western Pennsylvania, PAWC is the only significant public utility supplying
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water.  Proposed Pmdmg 75. Its “competitors” are municipal authorites However,
pursuant to the Municipality Authonties Act, 33PaCSA § wﬁO?(b){ Y, an authority is not
- permitted to “unnecessanly burden or interfere with existing business by the establishiment
of competitive enterpnises.” More specifically, thé section prohibits an authority from
engaging in a project “‘which in whole or in part shall duplicate or compete with c:,\'isting
enterprises serving substantially the same purposes.” 1d. |

‘Because of this statutory provision, MATR grguab}y could not do what PAWC has
done in this case-—i.e., construct new facilities in order to take a customer from a
competitor.  Thus, if PAWC were succeséfu? in s proposed use‘oi‘ Rider DRS, then
PAWC would have a prof‘ound' advantage against municipal authorities in competing for
business, PAWC could undcrcui a municipal authority’s rates in order to take the
authority’s customer. The same municipal authotity may be prohibited from engaging in
this type of competitive activity.

MATR believes that the Commission had no intention of opemng up competition |
of the type described above Indeed, this scenario was not considered by the Comimission
or any parties to the rate proceedings. Simply put, PAWC’s imerpretaﬁon of the Riders
would establish 4 new, one-sided competitive sxtuauox), where PAWC can aggressively
pusue the largest customers of municipal authorities and the same authorities could not,
under many circumstances, pursue PAWC's customers,

This use of the Riders is fundamentally inconsistent with the purposes of the Rjéers
Avpmsemed by PAWC in the rate proceedings  Repeatedly during these proceedings,
thnésses‘ spoke of the need to provide PAWC with a tool to retain its customers. When

‘customers leave the system, it was argued, the remaining customers suffer a loss of
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- revenue and incr"eased mes. Also, PAWC would lose the value of the mvestment it made
to serve the customer. It makes little sense te provide these bentﬁts to PAWC and iis
cusioniers at the expense of municipal authorities and their customers. ‘PAWC‘, in 1hi$
case, 1s attempting to take a long established c’ustomef from MATR. MATR will suffer a
éubstantial loss 6f revenue. Its customers wil suffer a substantial rate increase. And
MATR’s investments throughout the years, made to serve WACMA, will be lost ¥ These
are outcomes that the Riders were enacted to prevent, not to exicaurage‘ It 1s not within the
Commission’s purview 16 reward the custoraers of public water companies at the expense
of the customers of municipal water companiés. Onkthe contrary, the Commission mus:
always keep in mind the public interest, broadly understood as the interest of the citizens
of ‘thé Commonwealth, regardless of from whom they purclmse their water. See Post-
Hearmg Brief of Pennsylvania M unicipal Authorities AsSuciatfon, incorporated herein by
reference; see. also, 66 Pa.C.S. § 1304,

PAWC even appears to be manipulating the concept QI a “joad retention”

’agrecmem, The PAWC Agreement recites that WACMA has an alleged “competitive
alternative™ to reduce or replace PAWC's service. At the tme of such ‘Agreemem, PAWC
was pl’éviding only 1% of WACMA’s water needs. | MATR Hearing Exhibit 4. Because
this minimal service level ig a}‘legédly at risk of further reduction or elimination, PAWC
claims the right to enter a 90%, requirements contract with WACMA at reduced rates,

Under tnis logxé, any minimal level of service will provide PAW( with a krationale to

compete for al! of a customer’s needs. This is an especially msidious position, given the

 Also, as MATR's engineer testified, once MATR loses a customer of this magrinide, it 1s unlikely that it
will be able to regain it. “Without the beaefr ofa long-term Service Agreement MATR could not afford 1o
make the necessary improvements and weuld therefore not be prepared to proside service at the expiration of
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fact thar 'nwst water resellers, due to the encouragement of state and local health ’ofﬁcmls,
have established n:ultiple emergency interconects with neighboring systems. WACMA
testified herein that it has emergency ‘interconnects with several water providers.
WACMA Hearing Exkibit 1, p.5, line 19 ﬂuough p. 6 hne 2 By PAWC's logic, all

- PAWC must do is establish an emergency interconnect with a reseller. Then it can pariéy
this minimal service level into a bid to iaké over as sole provider to avoid “iosing” its
“customer”  This scenario is another example of the unreasonableness of PAWC's
position.

Both the Commission and PAWC referred to these Riders as an ex;;criment The
Commisksion pledged to scrutinize PAWC's use of the Riders. Accordingly, ;he
Cornmission should consider all of the implications of the use now claimed by PAWC,
ncluding the impact on municipal authorities, which provide low-cost service lo many
customers i the Commonwealth. None of the implications raised herein by MATR were
considered by the Commission during the rate proceedings. The obvious reason is that no
one intended that the Rider be used as now suggested by PAWC. In the end, if the
Commission approved PAWC‘S usage of Rider DRS in this instance, it wm‘xld be giving
PAWC a unique weapon, which none of its competitors would have. And it woum be
protecting the mtepayérs of PAWC to the detriment of MATR's ratepayers and the
ratepayers Qf other municipal suppliers.

As stated earlier in this Brief, the Commission is bound to apply the plain meaning
of an u;m:nbiguous tariff provision. MATR has argued that the language of Rider DRS is

unambiguous and does not support the position taken by PAWC herem. However, to the

the WACMA-PAWC Agresment when WACMA's consumptive demands will be even greater because of
growth of North Fayerte Townshup © MATR Heanmng Exlubit 2, p.11, Ime 13 chrough p 12, line 9,
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extent the Commussion believes the provision in question to be ambiguous and susceptible
of muhx“pie interpretaiions, it must amve’ at a reasonable interpretation of the language.
considering the purpose and context of the provision at issue. For ﬂ;e reasons set forth -
herem, the construction of Ricer DRS urged by PAWC is plainly unreasonable. PAWC
attributes a purpose to the Rider which was not considered by the Comunussion or any party
1o the initial rate proceedings, and which purposé would effgct a substantial and serious
change to the rules of competition in the water supply industry. PAWC’s position muét be

rejected.

Conclusion
For the foregoing reaéons, MATR reqﬂesté the Honorable Administrative Law
judge to enter Findings of Fact as proposed by MATR and to enter the Followmg
Conclusions of Law: |
1. Rider DRS must narrowly construed.
2. Rider DRS may only be used by PAWC for the purpose ol retaining an
existing custormer.
3. Rider DRS may not be used by PAWC for the purpose of competing for
another water supplier’s customer. |
4. {In the alternative) Any use of Rider DRS to attract customers is limited to
customers who are considering relocating into PAWC’s service area or u}ho are
considenng ;tbarxdaning or decreasing reliance on private water supplies.
5. PAWC has not met the criteria for use of Rider DRS with respect 1o the

PAWC Agreement.
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6. ‘The rate charged by PAWC 1 the PAWC Agreement is contrary 1o its
approved anff.
7. PAWC’s use of Rider DRS in the PAWC Agreement violates Section 1304
of the Public Culity Code. |
8. PAWC’s use of Rider DRS in the PAWC Agreement is contrary to sound
public policy. | |
Respecfive] y submitted,
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