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@ Witherel & Kovacik ®
Attorneys at Law

966 Perry Highway < Pitsburgh, Pa. 15237
412/ 366-6629 o 4!2 1366-6333  FAX 366-3329

":@Fﬁ »?ED
MAY 1 7 2004

PAPUB(CUHNTYcof'n
SECRETANY'S 2t '—*f-AUS i

May 17, 2004

VIA FEDERAL EXPRESS

James J. MchNulty, Secretary ‘ ()(;tj Id X
Pernsylvenia Public Utilities Commission [) hAEEb41f
Commorwealth Keystone Building, 2™ F.gor i C)', :
406 North Street ‘ F LDER

Harrisbarg, PA 17720

IN RE: The Municipal Authority of the Township of Robinson
v. Pennsylvarnia-American Water Company &
Docket No. C-200303092 ‘

Dear Mr. Mc Nulty‘

Enclosed please find an origiral and nine (%) copies of the
Ezceptions of Amicas Pennsylvania Municipal Authorities Association
to Initial Decisicn, that is to be filed in reference to the above-
cagplionec matler.,

We are also c-mailing cne (1) copy and mailing (2} copies of
the Brief to all parties of record as indicated on the atuacned
Certificate of Scrvice.

» , “hank you for your attention to this matter. Please contact
me L you nave any questlon& QY concerns *egdrdmra the enclosed.

MJw/ark

Enclosures

¢ Honorable Judge Gescff
Ali Parties of Record

with offices at, ' {
21 West Market Strect » Blairsville, Pa 13717 ¢ 724 7 459-0500 ,
U.8. Route 422 = Elderton, Pa, 15736 « 7"4 £ 354-5110 (
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PENNSYLVANIA PUBLIC UTILITY COMMISSIOI\},APJ

SOUTlTY o - 1S3I0N

THE MUMICIPAL AUTHORITY OF THE) SESRZTATYS 2L Ay
TCWNSEIE OF ROBINSOU, )

j 3

V. ) Docket No. €-20030092

} ’ .
PENNSYLVANIA-AMERICAN WATER ) OCK |
COMBANY ) D ETE

MAY 2 4 2004

EXCEPTIONS OF AMICUS PENNSYLVANIA

MUNICIPAL AUTHORITIES ASSOCIATION TO INITIAL DECISION

AND MOW, comes the Pernsylvania Municipal Authorities

“Association (PMAA) by and through its attorneys, Michael J,

Witherel

erceptions

and Witherel & Kovacik, and presents <cre instant

te the dnitial decision of BAdwinistrative Law Judge

Larry Gesoff dated April 8, 20C4, and issued on April 28, 2004.

The PMAA respectfully joins in the exceptions filed by the

Municipal Authority of the Township of Robinsen and incorporates

rhose excepiions as 1f set ferth at length herein. The PMAA alss

adds the following exceptions:

The Administrative Law Judge’s factual findings concerning the

1995 Commission Final Order lack support in the record.

The FMAA takes exception to the findings and corclusions cf

Lhe AL

insefar as the ALJ concludes <hat Rider DRSS is

appropriately app.ied in this situation. Perhaps the best ev.dence

tnatl the ALJ has gotten it wrong is that PAWC has never used the

- rider in this fashion before.

\
i
Further, the ALJ focused almost entirely on the fact that the | |
|
|
|
|
\
!

DOCUMENT
FOLDER
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r.der was properly approved and 1s a lawful rete. These matiers,
hgwever,‘aré not at i1ssue. Wha: is at issue is the scope of the
rider, & matter which rﬁceiveskremarkably snallow consideration in
the ALJ'S dec.sion. The real quescion in tnis case is ﬁot whether
the rider was approved, but is, instead, whether the ricer was

intended to apply in a situation whers PAKC was attempting to

gxpand its salecs to an existing customer by using the rider to

underbid ancther water supplying entity like MATR., If it wés 50
intended, some testimony concetning this scenaric would clearly
nave’béen pxés&uted during the 1955 proceeding. No such testinony
was presented.

Tha AL carefully selects, £from the 1995 Conmission

nroceedings, testimony which, he believes, supports his finding

Lthat Bider DRS was intended to “add new custcmers.” This finding,

howaver, is entirely beside the point. It is of no moment that the
r;d&rkmight have been intended to 1ure industrial clients to forego
recycling or relocation and, hence, that PAWC would, thereby, gain
&4 customer and add load. The question 1s whether the Commissign
was infcrmed that PAWC interded to use the rider in place of its
ﬁiled rate for resale where the competition for a customer’s
busiress was a municipal authority. Thére 1s simp.y no evidence
tha:;tnis wag the case. In fact, the very testinony cited by the
ALJ contains only three examples of situations in wh;ch “viable
competitive alternatives” may arise: (1) developmemt} of the

customer’s own supply sources; {2} relocation of facilities; and
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{3) installavion of recycling eguipnent. HNot one of tnese has
~occurred here, and none of thosa scenarios alert the Commission
thatkﬁxde: LRSS would be'applieé irn a situation iike this.

t 15 not, therefore, sufficiert for the ALJ to conclude that
the Pider was intended to both retain and attract load. Some
context for this cenclusion must be es;ablished‘ The context In
this case is that Rider DRS is being used to gain an unfair
advantage in whatyﬁugh: to be a very simple matter of applying the
rate for resale between competing water suppliers.

The PMAA's argument concerning the,File& Rate Doctrine was,yiﬁ
fact, developed, even though the ALJ failed to understand it.
Therefls a distinction between a party’s farlure to develop an
argument and the inability, or unwillingness, of an adjudicative
pody tou address that argumeﬂt. The PMAA will again attempt to
explain itself. AllL entities whe sold water to WACMA over the last
several cecades have a filed rate at which resale water may be
scid. Hence, the even playinq field envisioned by the chtrine.
3ﬁr&, the Commission is permitting one of the parties to apply a
separate, muzh lower rate, one not enﬁisioned for open competition
between water suppliers. Hence, an uneven playing fie:d‘which
destroys the purpcse of the Filed Rate Doctrine.
| The PMAA also takes exception to the notien that the fact that
JFS Rider is duly filed and, hence, "legal” Somehcw dispouses of the
PMBA’s objections to the use of the rider in this case. An

approved rate for industrial customers is also “legal” and properly



filed, but would be impfepef if used for residential customers. It

1s the very fact that a legitimately oktained rider, requested for
a specific, limited use and approved for a specifiz, limited use,

15 peing ased here to tilt the playing field rrretrievably in favor

of one water producer cver anotner that is the issue. The ALJ,

ingtead of addressing this concern, misst&tke’s the PMAL's éxgument

Cand ihem, having thus set upf‘the straw man, knocks hina down,
per;ng absolutely nothing., As set forth more fully apove, Rider
DRSS was nct intended for, or approved as, a means for PAWC te
increase its customer base at the expense of municipal authorities

CwWhG cannot compete with such extraordinarily reduced rates. Tnere
18 slﬁply no evidence from the 1995 proceeding that the Commission
ervisioned ?AWC'uslﬁg Rider DRS to compete directly with municipa.

‘amﬁharities. That 1is what PAWC's resale_rate is’appraved for, and
she ALJ'S decision that PAWC is free to apply the DRS Rider to
virtually any situation in which it seeks to expand’itsrcustomer

base 35 tantamount to destroying the Filed Fate Doctrine by
permitving one entity Lo bypass the appropriate filed rate for a
giver situation and to charge based cn a much lower rate, even
though that rate has no application here.

The ALJ's interpretation of Rider DRS leaves it without any
practical limitatiéns and permits PAWC unlim‘iﬁed ability to
unfairly compete.

Applying the ALJ’s interpretation of Rider DRS results in

‘granting PAWC virtual carte blanche in competing. for customers



its resals rare. The ALJ's

L))

using & rate which 1s e fraction o©
pregosed Lnterpretation‘woald leave PAWC free to do the focllowing:
(1} eﬁtablish‘scme sales to a pon-gencrating nunicizal auihor:ty
{pérhaps‘as liztle as 1% or less of the authority's needs): (2)
wait for the nex: time iﬁét the non-generating authority i3
negotliating a new contract with its ma;ot supplier; (3) assert that
- PRWC's  existing sales are potentialiy endangered Ly the new

agreement; and (4 therepy apply Rider IRS and snd 2

a1
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or more of the municipal authority’s needs because no other wate:
supplier can alter its resale rates at will, or to the extent
permitted by Rider DRE. This cannct be what the Commission
approved in 1996, and the ALJ’s decision in this case must not be
adopted by the Commission. |

| WHEREFORE, on the basis of the foregoing, and add:tionally‘for
all of the reasons set forth in MATR’s exceptions, the PMRA takes
exception to the ALJ's decisicn and asks that it not bes addpted~by
“he Commission.

Respectfully submitted,
A ,

Michaeé/ﬁ. Witherdl, Esqg.
Attorn€y for the
Pennsylvania Municipal
Authorities Associarion

PA I.D. 27726
Witherel & Kovacik
866 Perry Highway
Pittsburgh, PA 15237

- 1412)36€6-5629



CERTIFICATE OF SERVICE

o 4
I hereby certify this ‘ZZf(y‘ day ¢f ,;/ziélvy ;, 2004, that

&

it Amicus Pennsyvlvania

|

& true and cerrect copy of the withzn hxceptaivns

&

Municipal Authorities Assoviation te Initial Decision was szrved upon the
follewing via electronic mall anc first-class United Srates Mail, postaye
pre~pa.d:

The Honcraple Larry Gescf:
Pennsylvania Public Usilities Commission
1133 Pittsburgh State Offize Building
300 Liberty Avenue
Pittsburghk, PA 15222
loesoffidssate . pa . as

Albert J. Zangrilli, Jr., Esqg.
Yukevich, Marchetti, Liekar & Zangrilli, P.C.
' 1. Stanwix Street, Suite 1024
Pitnsourgh, PA 15222
azangrilli@YMLZ . comr

Johrn &. Vuono, Esqg.
Yuone & Gray, LLC
2310 Grant Buirleing
Pitusburgh, PA 15219

Thomas P. Gadsden, Esqg.
Msrgan, Lewis & Bockius, LLP
1701 Market Street
Pniladelpnia, PA 13103
tgadsdenBmargenlewis. com

Bohdan R, Pankiw, Chief Counsel
Fennsylvania Public Utilities Commission
Commonwealth Xeystone Building
400 North Strest
Harrisburg, PA 17105
bpankiwlstate.pa. us

: John A. Pillar, Esqg.
Washington Cencer Building, Suite B1G1
580 Washington Road
Pittsburgh, PA 15228
pillarlaw@stargate.net

2z

Mfchael J{/ﬂétﬁﬁre],’ESQ}
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‘ YUKEVICH MARCHETTI, LIEKAR & ZANGRILLI, P.C.

ATTORNEYS AT LAW @ R B N A

Writer's Direet Dish 14 STANWIX STREET
TELEPHONE 81272618777 ngﬁp \WA ’

Y61 06
412y 2616780 SUITE 1024
FAX 4127281-6780 hu:uj Y 93 «,.9',/

FITTS8URGH, PENNSYLVANIA ‘52224323

:M‘ﬂy 18, 2004

Vid FEDERAL EXPRESS

MAY 1 8 2004

PAPUBLIC UTLITY CCLISSION
CECRETARY'S Bl al

Secretary

Pennsylvania Public Utility (f‘omnnssmn
Keystone Buildimg, 2" Floor

400} North Street

Harnsburg, PA 17105-3203

- RE:  THE MUNICIPAL AUTHORITY OF THE TOWNSHIP OF ROBINSON VS.
PENNSYLVANIA-AMERICAN WATER COMPANY ET AL.
PUC Docket No.: C-20030092

Gentlemen:

Please find enclosed for filing the original and nine (9) copies of Exceptions of
The Municipal Authonity of the Township of Robinson to Initial Decxsmn of
Adminmstrative Law Judge,

As required by the Rules, true and correct copies of the enclosed Exceptions have
been served on Administrative Law Judge Gesoff and counsel for all participants in the
manner set forth in the Certificate of Service.

Thank you vei‘y much.

Very truly yours,

Albert J. Zangnlli, Jr.

Alziph
Enclosures
cc: The Honorable Larry Gesoff, ALJ (w/ enclosures)

Thomas P. C}:idsdcn, Esq.and | DOC U M E NT

Anthony C. DeCusaltis, Esq. (w/ enclostres)

Susan Simms Marsh, Esq. (w/ cﬁclosures) F OLD E R

Michael J. Witherel, Esq. (w/ enclosures)
John A. Vuono, Esq. (w/ enclosures)

CFDOCRMATRPAW O PUC (003 Inigarion Commission Lr 4 18.04 doc
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*B:

PUBLIC UTILITY COMMISSION

THE MUNICIPAL AUTHORITY OF THE }
TOWNSHIP OF ROBINSON, ) ‘
) No.: C-20030092
Complainant - Petitioner, ‘ '
p : ‘; P ﬁ t‘?‘-‘-‘-' I s\\\ A i
L R BT / \ 1Y D
Vs, ) -

PENNSYLVANIA AMERICAN WATER ) MAY 1.8 2004
COMPANY, ) PAPUBLIC UrniTy 00 HIBRION

| | ) SECRLTARY'S BUrie AU

Respondent. )

EXCEPTIONS OF THE MUNICIPAL AUTHORITY OF THE
"TOWNSHIP OF ROBINSON TO INITIAL DECISION
OF ADMINISTRATIVE LAW JUDGE

Albert J. Zangrilli, Jr, Esquire
Pa LD. #15929

DOCUMENT kMark Fischer, Esquire
FOLDER | Pa. LD. #69425

YUKEVICH, MARCHETTI, LIEKAR
- & ZANGRILLL P.C.

Firm #891

11 Stanwix Street, Suite 1024
Pittsburgh, PA 15222

(412} 261-6777

| OCK E TE D , Attormeys for The Municipal Authority of

o the Township of Robisan
MAY 2 4 7004

John A. Pillar, Esq.
Of Counsel

FrDOUSMATRIPAWC-PUC (2003 hitigatsapkxeeptons.doe
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COMMONWEALTH OF PENNSYLVANIA

PUBLIC UTILITY COMMISSION

THE MUNICIPAL AUTHORITY OF THE
TOWNSHIP OF ROBINSON,
No.: C-20030092

N
®.. = - e om AL -

Complainant - Petitioner,

rvsl ‘ ; ;
. | | bAY 19 2004
PENKSYLVANIA AMERICAN WATER
COMPANY, |

SECRETARY'G NHREAY

Respondent.

EXCEPTIONS OF THE MUNICIPAL AUTHORITY
OF THE TOWNSHIP OF ROBINSON TO INITIAL DECISION
OF ADMINISTRATIVE LAW JUDGE

AND NOW COMES The Municipal Authority of the Township of Robinson (“MATR”)
and by its undersigned attomeys files these Exceptions to the Initial Decision of Administrative

Law Judge Lawrence Gesoff, stating as follows:

Exeeptions

1 The Administrative Law Judge erred in:
(a) | finding that MATR did not meet its burden of proof in this proceeding; and
(b} - concluding that Rider DRS rates are to be used to attract load as a matter of
faw; and |
()  concluding that Rider DRS was legally utilized by the Respondent

Pennsylvanta-American Water Company (“PAWC”) under the facts of this case; and

EDOLEMATRCAWCPUC (2003 hngativafibxceptions.doe

PAPURLIC U ITY GCYISSION
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(d)“ concluding that the application of Rider DRS in the PAWC Agreement does

hot violate Section 1034 of the Pennsylvania Public Utility Code; and
'(5) dismissing MATR’s Complaint. |
2 The Administrative Law Judge erred in:
(a) failing to find that the expenditures of substantial funds by MATR to provide
waler service 1o WACMA should not be considered in adjudicating this case; and |
(b}  concluding that there existed a viable competitive él’temative that would
significantly réducc ér climmate PAWC’s service to the Western Allegheny County Municipal
Authority (*"WACMA™), and |
(c) failing to find that MATR was prepared to agree to provide WACMA with
75% of WACMA's total water needs if that quamiiy was the maximuwm ameunt of water WACMA
was willing to purchase from MATR; and |
| (d}  disregarding or failing to properly consider and apply the testimony provided
from the procecdings in which Rider DRS was approved by the Conunission in the first instance;
and
(e) farling to find that WACMA'’s Noblesto@n-(:hanmpion Hill Service Area,
that 1s, the area serviced by PAWC, remained functionally separate from t‘he remainder of
WACMAs water distribution system; and | |

(fy  failing to accept the unrebutted testimony of WACMA;S consulting Engineer
and thus failing to find that the only time WACMA ever transferred watekr frdni the Noblestown-
| Champion Hill Service Area to the remainder df WACMA'’s water distribution system was in

extraordinary conditions such as a water line break or the like; and

FaBOUS MATRIPAWCAPUL (2103 hugation):hxgeptions doc . 3
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(g  failng to find PAWC had very little commitment to serving WACMA in
that its agreemem‘with’ WACMA strictly limited the amount of water WACMA could purchase
- from PAWC to only 75,000 gallons per day and comracmaliy relieved itsclf‘ of the duty to provide
sufficient water pressure with which to fight fires; and

(h) failing to find that PAWC could not have serviced WACMA apart from the
Noblestown-Champion Hill Service Area with’éul the construction of additional factlities costing
appmximately 2.1 million dollars; and

Q) assumning, but not conceding, that Rider DRS applies under the facts of this
cuse, failing to find that Rider DRS may be used by PAWC only 0] protnct that share of the market
it alleges it stood to lose; that is, five percent (5%); and

() failing 1o find that competition to supply WAMCA will cease at the
expiration of and as the result of the PAWC Agreement; and

: (k) permitting PAWC’s witnesses to testif‘y, Gverihe objections of MATR, as to

the following: |

(i) = Mr Grundusky’s testimony as specuiative, that it 1s possible that
without the PAWC Agreement, PAWCkcou‘ld‘ lose its much lower post-1988 level of sales to
WACMA, TR 73 and TR 70, line 6 through TR 73, line 6; and

(it} Mr. Stout’s testimony as expressingad ultimate conclusion and as
based on hearsay that “my conclusion that Rider DRS is inteﬁdcd to attract sales for resale
~ cuslomers 1s based on my discﬁssions with company officials at the time.” TR 109, lines 2-24; and
e concluding that “WACMA could have decided to purchase 100% of its

water requirements from MATR in the face of the PAWC’s higher (§3.90 per thousand gallons)

EADOCSWMATREAWC-PLC (2003 tivgsuenyExcepuons dot : 4
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Group A Resale Rate,” Initial Decision at 20, when WACMA historically never purchased all of

-

water needs from any one supplier and testified without reburtal that it did not want to do so; and
() failing to find that PAWC is the only Commission-regulated utility providing

water for resale in the teritory at issue.

Narrative Factual Background

This case involves the iriterprétation of a provision in the filed tariff of Respondent
Pennsylvania American Water Company (“PAWC”). The provision, known as “Rider DRS”,
provides as follows:

This Rider is available to 4 customer that:
{1y purchases Water from the Company for resale;
(2) enters 'in_to a Service Agreement for a term of not less than 1(5 years;

(3) during the original and any renewal terms of the Service Agreement,
agrees 10 maintain a daily load factor of not less than 0.75; and .

(4) has a viable competitive alternative to service from the Company and
intends to sclect that altemai:ve to the dcmmem of the Company and its
other customers.'

Finding 28; MATR Exhibit 14.

The provision provides PAWC with latitude to negotiate rates with its resale customers
under limited circumstances. The issue before the Commission is whether PAWC properly used

Rider DRS in its dealings with the Western Allegheny County ‘Municipal Authority

("WACMA”).

' The requirement of a “competitive alternative™ must be established by documentation, provided to PAWC by the
customer, including but not himited o an affidavit signed by an officer of the customer. MATR Exhibit 14, No such
documentation was offered into evidence at the hearing. MATR submits this is a failure to prove a necessary
element of PAWC’s case, :

FADOCSMATRPAWCPUC (2003 litgaticnpExceptions doc : , 5
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WACMA is a distribution-only water system located in North Fayette Township.

Finding of Fact (“Finding”™) 4; PAWC Exhibit No. 1-B. For many years, MATR has been the

primary water supplier for WACMA. Most recenily, MATR had been selling water 1o WACMA
- pursuant to an agreement entered into by the parties iﬁ 1983 (the “1983 Agrecment™). Pursuant
to the 1983 Agreement, MATR was required to sell, émd WACMA was required to purchase, a
minimum of 85% of WACMA’s water nceds. Finding 6; MATR Hearing Exhibit 1, p. 12. For
the ten year period between 1988 and 1997, MATR in fact provided WACMA annually with
between 89.2% and 94% of its total needs. MATR Exhibit 4. Duriﬁg this period, WACMA
purchascd its remaining water ngeds from PAWC, Findlay Township Water Authority, and
Moon Township Municipal Authority Finding 4; 1d. More speciﬁcally, WACMA purchased an
yavcragd of 7.2% of its water annually from PAWC between 1988 and 1997,

Over the years, MATR has invested substantial funds in facilities necessary to serve
WACMA. In 1995, MATR spent approximately $4 million to expand its water treatment plant
and ozhe: related facilities to continue serving its cusldmers, including’WAC.\/lA. MATR
Hearing Ex. 1, p 33, lines 12-17; Hearing Transcript (“TR") 28, lines 4-8; TR 31, lines 7-10.2
MATR’s sales to WACMA comprise approximately 25-30% of MATR’s total water sales. By
contrast, PAWC’S salcs to WACMA comprisc’approximalely 0.1% of PAWC’s total water sales.

TR 79, line 22 through TR 80, line 4.

P PAWC and WACMA have falsely argued that the 54 nullion cost incurred in the expansion of MATRs water
freatment plam mncluded items that had nothing to do with that plant. They point to the “installation of the waste
water system’ as the only example, PAWC Initial Brief at pp. 15 and 28 and WACMA Main Brief at p. 35 Yet the
record shows that the waste water system was an integral component of the water treatment plant expansion, not a
separate sewage treatment facthty unrelated to the water treatment process. PAWC confirmed this in its questioning
of MATR's Executive Director: Q. [by PAWC's counsel] ** .. {'an we agree that the explanation for the wastewater
treatment system was described as being designed to recycle all of the filtered backwash water to the head of the
wiler treatment plant for repmstmg as finished potable water? A. [by Mr. Lenze] We can agree to that.” TR 31,
- lines 1621,

EADOCSMATRIPAWC . PLC (2003 hugauon) Exeeptinns doc : ‘ ' 6
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WACMA’s distribution systemn originally included two separate systems, which served |
two distinct geographical areas, MATR provided water to the northern system, which served the
overwhelming majority of WACMA’s customers. PAWC only provided water to WACMA's
“southern system”, which system was significantly sﬁaaller and served meiny less customers. This
system, known as the Noblestown-Champion Hill Service Area, comprised only 1.68 square
miles out of ihc approximately 25 square mile area of North Fayette Township. MA’I‘R Hearing
Ex.6. In 1999, however, WACMA interconnected ‘th‘e two sysiems. Fmding 5. After the
imérconnect was completed, WACMA's usage patterns began to change. WACMA began
purchasing a greater percentage of water from the Moon T bwnship Municipal Authority and a
lesser percentage of water from both MATR and PAWC. Findings 31-33. MATR Hearing
Exhubit 4. Between 1998 and 2002, WACMA's annual water purchases were as follows: from
MATR, between 66% and 79.5%; from PAWC, between less than 1% and 7.6%; and from the
Moon Township Municipal Authority, between 15.3% and 32.5%. Finding 31.° |

The 1983 Agreement between MATR and WACMA was due té éxpire in 2003. In
anticipation of this expiration date, the parties began negotiating a new agr,cémcnt in 1998,
Finding 7. In 2002, the negotiations intensified and the outstanding issues were narrowed to
two: the length of the new agreement and the minimum purchase requirement. Findings 14-19.
WACMA 'indicéted that it would agree to a 20 year agreement, which would require it to

purchase from MATR a minimum of 75% of its water needs. Finding 10; Exhibit Lenze-6 to

P PAWCs posturing as a long-time provider of water to WACMA (“since 1957") obscures the fact that until 1999
PAWC had only a single connection to the southern portion of WACMA's system, which portion was not connected
to the much larger northern portion of the system. And even subscquent 1o 1999, when WACMA interconnected the
northern and southern portions of its system, PAWC was not able (o supply any signiticant amount of water 10
WACMA thugh its small, single connection. Both PAWC and WACMA admitted that PAWC coutld not become
a primary suppher of water to WACMA without the substantial improvements constructed by PAWC pursuant 1o
the PAWC Agreement at 1ssue herein. See MA'TR Proposed Findings of Fact 60-62 and 5pec1ﬁcally TR 83, lines 4-
% IR 116, lmusltblﬁ and TR 131, lines 8-18.
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MATR Hearing Ex. 1. MATR wanted a‘slightly Iongér term (25-30 ycarsj with a minupum
purchase requirement of 85%.% Finding 16. As of December of 2003, the parties had not been
able to resolve these difterences. Specifically, WACMA emphatically stated that it did not want
to agree to purchase more than 85% of its wz‘ttc’r neceds from any one provider. See Finding 16.
The partics, however, had agreed upon a rate, that was adjustable based upon specified cost
cutegorics. At the conmencement of the agreement, the rate would be $2.10 per thousand
gallons of wa‘ter.‘ Completion of Bulk Water Rates to WACMA, p. 2, attached to Exhibit Lenze-
5 to MATR Hearing Ex. 1.

In January of 2003, WACMA indicated in a letter io MATR that its demands for a 20
yeur agreement with a 75% minimum purchase requirement were firm, Finding 18; Exhibit
Lenze<o, 10 MATR Hearing Ex. 1. MATR replied that it wanted another meeting to discuss
these issues.  Exhibit Lenze-7, to MATR Heanng Ex. 1. WACMA did not respond to MATR
but went to PAW(’I o obtain a second proposal. At t’hht time, PAWC’s tariff rate for resale
customers siich as WACMA was $3.92 per thousand gallens. Kinding 22. In order to prepare a
pmpqsal gxccéptable o WACMA, PAWC utilized Rider DRS 1o propose a ratc of $1.90 per
thousand gallons ‘of water. Finding 21. This rate was less Vih:m ohe—half of PAWC’s normal
tariff rate for resale customers. On March 28, 2003, the parties signed a 15 year agréemcnt;
pursuan‘t to which PAWC would sell to WACMA a minimun of 90% of its water needs at an
adjustable rate, initially set at $1.90 (the “PAWC Agreement”). MATR had no knowledge that
WACMA was ncgptiating with PAWC and did not leam of the PAWC Agreemcm until after 1t

- was execuled by the parties. MATR Hearing Ex. 1, p 26, lines 11-14.

¢ As WACMA pointed out during the proceedings, carly m the negotrations {19995, MATR stated in a letter its
intention to “preserve that level of service (85%) with a possible expansion to 100% if feasible in a new agreement
for services.” Fxhibit Morris-2 to WACMA Hearing Exhubit 1. This letter cannot be construed as a “demand” by
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The PAWC Agreement falscly states that WACMA had “an alternative to signiﬁcantly
réduc:e, or perhaps eliminate, its purchases from PAWC.” PAWC Agreémenr, p 3, Preamble A.
As stated above, MATR had proposed to WACMA an 85% minimum purchase requirement, the
same requirement contained n the 1983 Agreement. In fact, MATR was prépared to accept
WACMA’s request that it be a 75% supplier. MATR Hearing Ex. 1, p. 17, lines 17-20; p. 22,
lines 12-25 through p. 23, line 2; p. 23, lines 5-8. Morcover, WACMA’s actual purchases from
MA’I‘R during 1998-2002 had been less than the 85% minimum required by the 1983
Agreement.  No evidence was produced during these proceedings of a prOposél by MATR or
anyone else to significantly reducc or climinate PAWC’s service to WACMA.

Without using Rider DRS, PAWC would not have been able to enter the PAWC
Agrecn‘iem with WACMA.. By using the Rider, PAWC was able to strip MATR of one of its
most significant customers. As a result of PAWC’s actions, MATR will suffer a substantial
reduction 1n revenue and will be compelled to raise its water rates by approximately 30%.

MATR Hearing Ex. 1, p. 25, line 11 through p. 25, line 26.° MATR commenced this action to

MATR for 100% of WACMA's water service. As the record demonstrates, ail of the negouations in the 2002-03
ume frame imvolved the consideration of a minimum purchase requirement of between 75% and 85%. :
® PAWC has claimed to have “discredited” MATR’s assertion regarding this 30% increase. - As with any
projection, that figure represented as “approximate™ number, the very word utlized by MATR's witnesses. See
MATR Heanng Ex. 1, p 25, lines 18-25 through p, 26, lines 1-2. Second, Mr. Antonelli, a regisicred professional
engueer, did not “significantly overstate the revenues that MATR's sales would likely produce on a normalized,
ongoing basis.” PAWC Initial Brief at p. 17. His use of the 442 mullion gallons of water sold to WACMA during
the year 2002-2003, TR 52, lines 4-8, is 29 mulhon gallons more water than WACMA purchased during the prior
year, see Exhibit Lenze-2. However, 1t must be remembered that although the total number of gallons WACMA was
purchasing from MATTR were increastng annually; as a percentage of WACMA’s total water consumption, MATR's
salgs to WACMA were decreasing. See MATR Heaning Extubit 4. As WACMA’s own Chairmarn testified. “there
has been a dramatic incresse tn the number of residential and commercial customers in [WACMAs] service area,” a
- trend he expects to continue. WACMA Heaning Ex. [, p. 4, lines 15-21. Accordingly, because of WACMA s past

annual increases and because of the “dramatic increases” predicted by WACMA and hecause of the fact that Mr.
Artonelli 1s only projecting the amount of the rate increase, his estiniate is not at all unreasonable. Surely no one
would deny that if a water supplier lases a customer who previously purchased approximately 25% of that supplier's
water, a5 1§ the vase Fere, waler rates will mcrease for those customers who remain,

PAWC also argues that MATR did not consider savings in avoided “purchased water costs.” Purchased water
costs means those costs meurced by MATR when it purchases water from another supplier. In this case, the other
supplier wias PAWC which charged MATR a rate of $10.00 per thousand gallons, a rate approximately five {3)
umes the rate PAWC now wants 1o charge WACMA pursuant to the PAWC Agreement.) But such costs were a
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determine the validity of the PAWC Agreement and to determine whether PAWC was permitted
under its Tariflf to use Rider DRS in the circumstances described in the record before the

Honorable Administrative Law Judge.

Argument

The Honorable Administrative Law Judge erred with respect to his Findings, his
Interpretation of Rider DRS and his Application of Rider DRS, Both as a Matter of Law
and as Applied to the Facts of this Case, and MATR More Than Met its Burden of Proof
with Respect Thereto.

MATR's Complaint requests the Commission to construe the terrus of Rider DRS, and
ultimately to determine the purpose of such Rider. PAWC claims that it may use the Rider as a
competitive weapon, to take customers away from a neighboring water supplier. PAWC’s
bosition is 'wh;)ny unsupported by the Janguage of the Rider, the hiétory of the Rider's approval,
the Commission’s opinions with respect to the Rider, and important public policy issues that
militate aguinst PAWC’s position. Moreover, PAWC’s use of the Rider violates Section 13‘()4 of
the Public Utility Code, which prohi’bits a public utility, with respect to rates, from granting
unreasonablé preferences to persons, corporations or municipal corporations and from subjecting
the same to unre;asonablé disadvantage. 66 Pa.C.S. § 1304.

’Fbr the reasons set forth herein, MATR presented overwhelming evidence that ’PAWC"S

use of the Rider in the PAWC Agreement was illegal and should be rejected by the Commission,

one-tine matter. 102002, the Moon Authurity was unable to provide its customary quantities of water to WACMA,
TR 52, hnes 23-25 through TR 53, lines 1-3. As MATR Hearing Exhibit 4 demonstrates, Moon's supply to
WACMA decreased by inexcess of 56 mitlion gallons between the vears 2001 and 2002, despite the fact that
Moon’s sales to WACUMA had been mcreasing dramatically since 1998 When Moon returned 1o 1ts historic sales
quutas to WACMA, the need for MATR to purchase water from PAWC would become non-exastent. Finally,
contrary to PAWC’s assertion, Mr. Antonell: did not “disregard any capital cost savings that MATR would realize
by being able to defer certain major improvement projects.” PAWC loitial Briefat p. 17 Even PAWC agrees that
these costs wall be ““deferred.” Id. But whether these costs are immediate or will be deferred, they will nevertheless
be meurred by MATR. '
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The Administrative Law Judge’s Initial Decision failed to consider this substantial evidence and
should be reversed.

1. Rider DRS must be construed narrowly by the Commission,

No one can deny that Riders DRS and DIS (collectively; the *“Riders”} were new
coneepts m the water industry. Prior to the Co‘mm‘ission’s approval of these Riders, no water
comp#nics in Pennsylvania had the benefit of flexible tariff provisions in any way similar to the
Riders. Because this was a first step for the water supply industry, i‘n appmying the Riders the
Commuission siressed the need for caution in their apphcation,

- Quoting from PAWC’s initial Brief, the Conunission wrote that: “As [PAWC] states, the
competitive rate riders approved in this case do not represent an attempt to deregulate the water
utility industry: ‘Rather, they will apply in discrete, well-defined situations to a limited number

of potentially eligible customers.” PUC v. PAWC, 1996 Pa.PUC Lexis 141, at *13-14 (citing

PAWC Initial Brief at p. 25)(This decision shall be referred to herein as “PAWC 11").6

The Commission also quoted with approval ihe Administrative Law Judge’s (“ALJ")
Recommended Decisiont “I remind [PAWC] that these proposals will be scrutinized in
subsequent cases . . .” Id at *16 (citing Recommended Decision). The ALJ was explicit in his

call for cautious application of the new Riders, stating that the Riders were “an experiment to see

if they are useful and viable.” PUC v. PAWC, 1995 Pa,PUC Lexis 173, at *93 (This decision

shall be referred to herein as “PAWC I”). The ALJ went further, “wam[ing] [PAWC] that it
should be careful in using its new flexibility.” Id. at ¥*94.95
The need for careful application of the Riders was even recognized by the various parties

to the rate case in which the Riders were approved. PAWC referred to the Riders as representing
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“a Limited yiniﬁai'stcp in testing the feasibility of these sorts of initiatives for water companies”
(Id. at *85) and one of its witnesses referred 10 the riders as an “experimental pilot program™
with which it iwuld “proceed cautiously.” MATR Exhibit 5, tab 3, p. 3. The OCA vie#ved the
- Riders as “a sort of test case for water utilities in Pennsylvania.” PAWC ] at *86. |

AH of these words of caution counsel against an expansive view of thé Riders and their
applicability. And they counsel agaihst acceptance of PAWCs attempt to stretch ‘lhc words of
the Rider beydnd their plain meaning and beyond the Riders’ plain purposes as presented to the
Commussion. The Administrative Law Judge, in his Initial Decision herein, made no reference |
to, and failed to apply, thé(,‘.ommission’s prior holdings regarding the experimental and narrow
scope of the Rider.

2. PAWC?S use of Rider DRS is not supported by the plain language’of such
Rider,

In interpreting an unambiguous tariff provision, the Commission is bound to apply the
plain meaning of the provision. When the provision in question is ambiguous and susceptible of
multiple interpretations, the (L‘cmmission must arrive at a reasonable interpretation of the

language, considering the purpose and context of the provision at issue. See Reynolds Disposal |

Company v. PUC, 79 Pa.Cmwlth, 222, 227-28, 468 A.2d 1179, 1182-83 (1983)(*{W]e find that
the PUC’s interpretation does not offend the literal meaning of the rule. . . . Rather, the rule in
question contained ambiguous language that conveyed no clear, literal meaning; the rule was
susceptible éf a number of interpretations. In light of this ambiguity, we find that the PUC

mtefpreted the rule in a most reasonable fashion.”); and Neary v, PUC, 78 Pa.Cmwlth, 636, 639,

i o R S A JOT——

¢ Durng the mitial rute proceedings in which the Riders were approved, the Comnisston wrote two opimions, One
1995, after the completion of hearings before the ALJ; and the second, in 1996, after remand from the
Commonwealth Court.
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468 A.2d 520, 521 (1983)(stating that terms in a tariff provision must be ﬁnderslcod in context
:m_d in light of the purpose of the provision).

Rider DRS allows PAWC, under certain narrow circumstances, to negotiate a non-tariff
rate for its resale customers. The Rider is applicable only with respect to a custémer who (a)
purchases water from PAWC for resale; (b) enters into a Séwice Agreement with PAWC for a
term of not Icss’than 10 years; (c) agrees to maintain a daily load factor of not less than 0.75; and
(d) has a wiable competitive alternative to service from PAW(C arid intends fo select the
alternative to the detriment of PAWC and its other customers.

The plain language of the Rider demonstrates that PAWC’s attempted use of the Rider is
illegal.  Provisions (a) and (d) of the Rider are particularly relevant to this analysis. First, the |
custonier at issuc “purchases” water from PAWC—the provision is in the present tense and does not
relate to possible future purchases. In other words, the Rider is available to a present custorﬁer who
is already purchasing water from PAWC. Second, such customer must have a “viable competitive
| allernative” to service from PAWC. Said differently, the cQstomer is intending to ccase purchasing
water from PAWC and instead purchase water from the competitive alternative. In these situations,
and 1n these sitations alone, PAWC has some flexibility to offer a competftiva rate in order to
prevent its existing customer from moving to a competitor. Provision (d) further states that the
customer’s selection of the altermative will be to the “detriment of PAWC and its other customers.”
Again, this provision makes sense if we understand the “detriment™ to mean the loss of a substantial
custorner, which customer is currently paying a portion of PAWC’s expenses. Accordiﬁgly the
very language of the Rider indicates that it was intended to allow PAWC to prevent the loss of
existing customers to competitive alternatives, not to steal a competitor’s customers,

The Commission recognized the central purpose of the Rider:
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Negotiated rates must not become merely a means by which utilities shift the
responsibility for lost revenues to core customers who have no competitive
alternative. At the same time, however, we realize that the loss of a large
industrial customer to an alternative source of supply is harmful to all remaining
customers. For this reason we support negotiated incentive rales providing that it
can be demonsirated that without such rates the customer can and will switch to a
competitive source of supply

PAWC |, at ¥95-96 (emphasis added).

Note that it is the “loss” of a large customer that is defrimental to the remaining
customers, an interpretation that is consistent with the Rider’s plain language.” One has to twist
the Rider’s language to find that the faiture o’f PAWC to entice another supplier’s customer is the
sort of detriment that triggers the Rider’s applicability.

PAWC asserts that the Rider may be used as 4 weapon to compete for another water

supplier’s customers.  The Commission must reject this construction as incousistent with the

Rider’s plain meamng, and limit use of the Rider to those ¢ircumstances where PAWC nceds a

competitive rate to retain an existing customer. In doing so, the Commission must reject the
Adnuistrative Law Judge’s construction of the Rider, as he failed to analyze or apply the
Rider’s plain meaning and ignored MATR's arguments regarding the same.

3. Nowhere in the voluminous PUC record regarding Riders DRS and DIS is it
;)igg;s&(é argued or contemplated that the Rxders could be used in the manner proposed

The plain language of Rider DRS is clear and controls this case. However, in the event

that the Commission finds ambiguity in the Rider, the Commission need only examine the record

! ”‘he Commission sirulatly stated that “the existence of a competitive threat is the primary critérion of
these riders.™ PAWC UL, at %8, nd (emphasis added). The word “threat” plainly connotes a risk that PAWC will
lose & customer to a third party. A “threat” cannot reasonably be understood to include the decision of a non-
custorer to conunue recewving service from another supplier.  In a later rate case, the Commission also
charactenzed the Riders as permutting PAWC “to negotiate vontracts for water service with industrial and resale
costormers that have compentive alieenatives and whose departure would be detrimental to 1t and other customers.”
PUC etal v PAWC, 2002 Pa. PUC LEXIS 1, *101-02 (emphasis added)(The PUC, here, clearly indicates that thc

.....

Ruder was intended to prevent, where posstble, the d cgarlurc of customers.)
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fmm the rate case at which the Rider was approved to determine that PAWC’s use in this case
was atno ume contemplated.

Ak

The Cummissisn itself understood both Riders DRS and DIS as being vehicles for

PAWC to retain customers. See fn. 4 hereto and quotations supra. from PAWC I and 1I.

Additionally, during the extensive testimony takenkb’y the Commission with respect to the initial
approval of the Ruders, the focus on customer retention is pervasive, The following are a
sﬁmph’ng of quotations from such testimony:
Robert L. Robowski (PAWC witness):

- “I think the company has a responsibility that if it is given the ability to retain a
customer by the Commission, to retain that customer and not to willy-nilly just let
that customer leave the system and thereby pass on whatever cost contribution
that customer has currently contributing to disappear and have the other
customers pick it up.” MATR Exhibit 5, tab 2, p. 395-96 (emphasis added).

Dr. Robert Romancheck, P.E. (PAWC-LUG witness):

-*Q. Do you agree that PAWC has a need for the proposed Rider DIS? A. Yes.
The almost annual rate increases set forth by the Company have resulted in large
industrial customer water rates being so high, that unless the Company responds,
industrial customers will Jeave the system. 1f large customers leave the system,
the stranded investment costs will be assigned to remammb customers.” MATR
Exhibit 5, tab 6, p. 21 (cmphasis added).

- *Q. Do you know whether any of these 14 customers have present plans of
leaving the system? A, [ believe that a certain number of them have indeed
mvestigated the potential building of wells for their facilities.” MATR Exhibit 5,
tab 7, p. 847-48 (emphasis added).

- “A. ... becdause by keeping a customer there are other benefits that all customer
classes get.” 1d. at p. 851 (emphasis added).

~"A. ... 3) Mr. Caitin’s proposed rejecticn of the Company’s Rate Rider DIS
would greatly mhibit the Company’s ability to negotiate and to retain its valuable
iarge, high load factor, customer base.™ MATR Exhibit 5, tab 8 p. 5 (emphasis
added).
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‘David F. Keim (OTS witness):

- “A. ... Additionally, this customcr must have a viable competitive water
service alternative and would use this alternative source to the resulting detriment
of PAWC and 1ts customers; i.¢. the customer leaving the Company’s system.”
MATR Exhibit 5, tab 10, p. 2 (emphasis added).

- “Q. Why has the Company proposed these tariffs? A. According to Company
witness Robowski, Rider DIS and Rider DRS were proposed in order to retain
those high load factor customers that may have an available competitive alternate
water supply source and intend to pursue such an option to the detriment of
PAWC and its customers.” 1d. at p. 4 (emphasis added).

- Q. On this issue of Joad retention tariffs, do you see parallels between the
water area and the gas area? A. Well, comparisons as far as needing alternative
supplies. Ithink you can make an analogy there, yes. Q. In fact, in the gas area
in Pennsylvania and other states it has been almost routine in the past how many
years 1o allow companies to enter into special contracts 1o retain large customers,
even offering them rates below tariff rates? Inthe gas area. A. There’s been a lot
of gas incentive purchase programs in Pennsylvania. I'll agrce with that.”
MATR Exhibit 5, tab 11, p, 739-40 (emphasis added).

-*Q. In response to a question by Mr. Boehm 1 believe it would be an adequate
paraphrase to say that you stated that the remaining customers of Pennsylvania-
American Water Company would be better off if a customer who threatened to
leave the system would make some contribution, and I think Mr. Boehm even said
no matter how small, to the system cost, rather than leaving the system, and 1
believe that your answer was: yes, they would be better off with some
contribution, no matter how small. MR. BOEHM: Objection, Your Honor. I said
contributions to fixed costs, 1 think the record will reflect. Q. With that
clarification, some contribution to fixed costs. And you said that they would be
better off, did you not? A Yes, 1did. Q. Isn’t it true, though, Mr. Keim, that in
some instances the cost of retaining a particular customer may be even greater
than the contribution that that customer is willing to make to fixed costs? 1d. at
p. 749 (emphasis added),

- Q. Let me ask you: is it your opinion that those riders should be applied to as
many customers as possible? A. No. It is my opinion that those should be
utilized as a tool to meet alternative threats from competition. Q. Why not apply
those to every customer that technically meets the requirements of the tanff? A.
Because the tariffs are a retention tool to be utilized to meet threats from
alternative suppliers and should be used for those large customers that meet the
company requirements. . . . The riders should be utilized to meet alternative
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threats from competition and as a rectention tool by thc company {o prevent
custorner migration, yes.” Id. atp. 758 (emphasis added).®

Brian Kaleic (Armco witness):

- *(). Do you agree that the Company should require documentation to establish
the existence of a customer’s competitive supply alternative? A. Yes. The
existence of a competitive supply altermative is a necessary condition for
establishing a load retention rate.” MATR Exhibit 5, tab 14, p. 2 (emphasis
added).

- UAL . As 1 discuss below, incorporating this type of price floor will
swmﬁcanﬂy undermine the stated purpose of the proposed tariff which 15 to
provide PAWC with the rate flexibility necessary to prevent uneconomic bypass
of its system. . . . Q. Mr. Kalcic, please elaborate on the concept of ‘uneconomic
bypass’ and explain how competitive service rates are intended to prevent it. A,
Bypass of a local utility occurs when a customer Jeaves the system for a substitute

- {lower-cost) supply resource.” Id. at p. 3 (emphasis added). '

- “A. ... So long as the rate offered by the Company to retain the load of a
bypass customer is sufficient to recover the production costs of water and provide
some contribution to system fixed costs, the utility is better off retaining the
customer than losing it. If a utility were to lose this type of bypass load to
alternative supplies, such action would be labeled as uneconomic bypass since it
represents an inefficient outcome or lost opportunity for the utility and its
ratepayers. Obviously, competitive service rates are inlended to provide the price
flexibility necessary for a utility to compete for customers who have a viable
competitive supply alternative, and therefore prevent uneconomic bypass.” Id. at
p.4 (emphasis added).

Thomas S. Catlin (OCA witness):

- “Q. Hypothetically, Mr. Catlin, if large customers were to leave the company’s
system, would you agree that a significant revenue requirement impact would be
felt by other customers? A. Not necessarily.” MATR Exhibit, tab 16, p. 769
(emphasis added),

=*Q. .. SoItake it there, Mr. Catlin, that vou aren’t categorically opposing the
concept of lower rates for some customers to retain their business? A. That’s
correct, I'm not categorically opposing that. What I'm saying is that it needs to

- be looked at based on the individual or case-by-case circumstances involved.” Id.
at p. 776 (emphasis added).

P S ——

}m, ndma should be mlerpwted so that PAWC can meet competitive threats, not so that PAWC catt become a
competitive threat
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- “A. | think generally that Mr. Kalcic and I are in agreement that (a) there is both
cconomic and uneconomic bypass possibilitics. The difference that I think—our
primary difference is how to ensure that only the discounts absolutely necessary
to retain a customer and avoid uneconomic bypass are allowed.” MATR Exhibit
5, tab 17, p. 1206 (emphasis added).

- “Q. Now, Mr. Catlin, if, in fact, tariffs in this case are not approved, do you
think that this discounted rate still might be appropriate in specific cases where it
1s demonstrated to the Commission that essentially the customer might leave
Pennsylvania-American and it might leave in the situation that would cause there
to be revenue shortfall, all of the things that we have been talking about? You
think it would be appropriate to do on a case- by-case basis, 1s that right? A.
Yes Id. at p. 1209 (emphasis added).

~“A. ...l would assume that the Commission would not change its view that for
discount to be recoverable, it has to be demonstrated that it was necessary to offer

that discount to retain the customer.” Id, at p. 1212 (emphasis added).
As the above quotations demonstrate, the focus on customer retention was overwhelming
during the rate case at which the Riders were approved.” In almost every case, the need for the
Riders was discussed in terms of providing PAWC a means to keep customers who were at rigk

to leave the system, Further, the giving of discounted rates to certain customers was justified by

reference 1o revenues that would be lost if such customers left the system. Even PAWC seemed

to recognize this in its proposed contract with WACMA. The PAWC Agreement self-servingly

recites that WACMA is a current cusiomer of PAWC and that WACMA “has an aliernative to

significantly reduce, or perhaps eliminate, its purchases from PAWC.” Exhibit Lenze-9 1o

- i & s

¥ Eht, Briefs from the rate pmcecdm;_.,s similarly focused on retention of customers. See MATR Exhibit 5-A: “A
manimum price that high would provide insufficient flexibility for the Company {0 negotiate a price likely to retain a
customer that 1s senously contemplating a competitive altemative. . . . [Ruder DIS] would apply to an existing
customer ordy if, in the absence of some action by the Company, the customer would leave the system.” Tab 2, p.
44 {emphasis in eriginal); discussion of whether a discounted rate is necessary 1o “retain ain the customer” Tab ip

~129; “In the present proceeding, without providing evidence of any specific exisung by-pass alternatives, PAWC

assers that its proposals will enable it to counter by-pass threats and retain high-volume customers by negotiating
rates based upon other than cost-of-service considerations” Tab 3, p. 136; “The positions of PAWLUG and
ARMCO are similar. Each submits that the Commission should do for this water utility what it has donc for many
yas and eleetric utilites; that is, essemxally to sanction negotiation of a long-term discount rate for a large custormer,
where that customer bas a less expensive alternative to utility service and will leave the Company's system in favor
of the alternative.” Tab 4, p, 47 {(emphasis added).
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MATR Hearing Ex. 1. As will be discussed herein, these recitations are false. But at a minimum
they demonstrate that PAWC believed that Rider DRS was to be uséd o retain customers.

Despite the focus on customer retention in the prior rate proceeding, PAWC argued that
on certain occasions during the rate proceedings parties and witnesses made reference to using
the Riders to “attract” customers. As argued above, a use of the Riders to “attract” customers is
inconsistent with the Riders’ plain language, which languagé supersedes any testimony given by
wimesseg at the rate proceeding. However, il the Cmnrhission believes that the witness
references to “attracting”™ customers is pertinent to its interpretation of the Riders, these
refcrc‘xiccs must be understood in context.

Nc party or witness at any lime during the rate proceedings argued, suggested or
c:onl&inplaled that the Riders could be used by PAWC to compete for another supplier’s
customers.  Such a use would be wholly incongistent with the notion that the Riders are an
“experimental, pilot program.” PAWC, then, could use the Riders to undercut andthcr~ supplier’s
rates and attempt to take the supplier’s customers, as was done in this case. The Riders would pit
PAWC agajﬁst the municipal authorities in Western Pennsylvania énd destroy competition for
industrial users and resellers, This usage of the Riders raises serious policy issues which will be
addressed in detail below. For now, it is enough to state that the Commission would not have
approved such a revolutionary change in the water supply industry without any discussion
whatsoever of the implications of such a change.

Morgover, in every instance where a party provided an example of “attracting” customers
with discoﬂnmd rates, one of two specific contexts was referenced, bath involving the attracting
an industrial customer, using Rider DIS: (a) attracting a customer to relocate into PAWC’s

service territory, or (b) attracting a customer that currently uses its own source of water—for
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example, a well—and is considering replacing that sourcc with PAWC water scrvice.  The
concept of “a ttractmg customers was never considered in the context of attrécting a customer
away from another water supplier.’”
The following is a sampling of references from the rate proceeding regarding the
attractiony of cﬁslomers using Rider DIS'":
Robert L. Robowski (PAWC witness):

- Q. Can you agree with me, Mr. Robowski, that there are numerous cost factors
that affect the decision of a business when it’s deciding where to locate? A. Oh,
’m sure that’s true, Q. How does the company intend to evaluate the importance
of the cost of water in that decision in order to determiine whether and {o what
extent a discount is required to attract a new customer? A. } think in that—did
you say an existing customer or a new customer? Q. No. A new customer. A.
A new customer. We're talking about a business which is considering — A.
Moving into the area. Q.  locating into the company’s service terntory. A.
Okay. . .. Now, we are not going to go out and just because it’s nice, because a
customer is going to move into the area, give them water for a dollar a thousand,”
MATR Exhibit 5, tab 2, p. 397-98 (emphasis added)(discussion of “attracting”
new customer limited to industrial customer relocating into PAWC service
territory). ,

“Q. Mr. Robowski, what is the basis for the distinction between requiring a two-
year service agreement from industrial customers and a ten-year service
agreement from resale customers? A. Well, 1 think the only distinction there is
that normally sales for resale customers are not in the same position as industrial
customers, and that means that industrial customers have a lot of other
alternatives that they can consider, whether they want to stay in a particular
community or move out, or whether, you know, their production would be more
beneficial 1n one area or another; and the longer period of time for industrial
customcr, I think, would be proh;bmve in the industrial CUStOmer mind."”

' PAWC, m its own 1nitial Brief submitted 1n the rate proceedings, stated as follows: *The proposed nders would
enable 1t to separately negotiate rates with qualifying high load factor customers who can establish: (1) that they
have available to them a viable competitive alternative to service from PAWC, such as the development of their own
supply soutces, the relocation of facilities or the installation of recycling equipmeat. . . »* MATR Exhibit 5-A, tab 1,
p. 101, Although this quote does not specifically address the issue of attracting customern, it should be noted that
PAWC does not describe the Riders as being used by PAWC to compete with other water suppliers; instead PAWC
highlights a customer’s options as (1) using PAWC water, (2) developing a well or other source of water, or (3)
relocating. As will be discussed below, PAWC never contended that the Riders could be used to compete for
another supplier’s customers :

"' None of the sparse examples cited by PAWC in its Exhibit 3-A contradict MATR’s position set forth herein,

Moreover, PAWC has based its case on 9 pages of testimony and a few excerpts from legal briefs. MATR has
provided the Conumission with 2 much broader sumpling of testimony from the proceedings.
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MATR Exhibit 5, tab 4, p. 1154-55 (emphasis added)(“alternatives™ relate to
moving into or out of an area. No reference 15 made to competitive suppliers).

William Stout (PAWC witness):

= *“Q. Do you have any knowledge of like riders for other water utilities in
Pennsylvania? A. I do not have knowledge of like riders for other water utilities,
but I do for energy utilities. Q. For energy? A. Yes. Q. Would you consider
these riders economic development riders as in electric energy utilities, sir? A. |
believe that in some instances the use of the rider would promote economic
development, but I do not necessarily believe that that is their entire intent. Q.
To what instances are you referring, Mr. Stout? A. Instances in which, as a result
of the availability of the rider, a customer would locate in the company’s territory
as opposed to locating elsewhere.” MATR Exhibit 5, tab 5, p. 328-29 (emphasis
added)(When the PAWC witness was specifically asked for the instances in
which the rider would promote economic development for PAWC (i.e., attract
business), the witness pointed to the relocation of an industrial customer. The
witness did not reference the taking of a customer from another water supplier).

Dr. Robert Romancheck, P.E. (PAWC-LUG witness):

“Q. Do you know whether any of these 14 customers have present plans of
leaving the system? A. [ believe that a certain number of them have indeed
investigated the potential building of wells for their facmucs ” Exhibit 5, tab 7, p.
847-48.

"A. By the fact that the Company would appear to another industrial customer, or
several large industrial customers, as being a utility who is forward-thinking in
the development of rates in their large water users just by virtae of the philosophy
that they place out on the table may induce customers to come into the system,
which we. then would increase walter sales and would decrease customer bills. So
there s that fact, and it has happened in electric industry. Q. The electric
industry, yes; but do you know of any water customers or potential water
customers of PA-American that that is even discussed on? A. Again, I am
looking at the possibility of the marketing aspect of it because a large industrial
would have the ability to make the choice, either purchase from PA-American, or
put in their own facilities, or not move into the territory. 1t is another piece of the
equation,”  Exhibit 5, tab 9, p. 1182 (emphasis added)(Again, the scenarios
contemplated do not include persuading a customer to switch from zmother
supplier to PAWC).

Brian Kalcic (Armco witness):

- A, ... "[[Jtis my understanding that ARMCO currently has a series of wells in
production, and in combination with those wells and recycling its own water, it
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provides upward of 80 percent of its total usage internally.” Exhibit §, tab 15 p-
1190 {part of a discussion of ARMCO’s alternative water sources).

In sur, the record references varying scenarios regarding the attraction of business,
including persuadiné a customer to relocate to PAWC’s service territory and persuading a
customer to rely less (or not at all) on the customer’s own well systems. Any use of the Riders to
attract customers should be limited to these scenarios.'? Importantly, no discussion wask held
during the rate proceedings regarding use of the Riders to persnade a customer to leave its
,preéent water commpany in favor of PAWC, The reason is simplé: Rider DRS was never intended
for such purpose.

As evidenced above, MATR took great care in explaining its position to the
Administrative Law Judge regarding an appropriate interpretation of the Riders. MATR
submitted substantial excerpts from the base rate’ hearings at which the Riders were presented
and approved (101 pages, including excerpts from Briefs), and provided the Commission with a
detailed analysis of the prior hearing testimony timrotiglmoxxt its Initial Brief. See MATR Hearing
Exs. § and 5A. MATR desired to place before the Commission the full context regarding its

approval of Rider DRS.
| In contrast, PAWC provided the Commission with virtually no analysis or evidence
regarding the meaning of the Rider in question, wi;h the exception of self-serving testimony to
which MATR objected. According to PAWC, its position should be accepted because its

witness, Mr. Stout, helped draft the Riders and knows what they mean.”® PAWC Initial Brief, p.

B Unders'mod n Ih& context presented during the rate proceedings, “attraction” of customers refers to the obfaining
of a new customer who previously wius not obtaining water from a utility or public water provider - again,
persuading acustorper to switeh fram wells 1o PAWC s water system, or 1o relocate into the ares and utilize FAWC
as a water source. “Alftraction” never was used to refer to persuading a customer to switch from one provider w
another.

2 William Stout 15 an outside consultant hired by PAWC to assist it in cost of operations and custorner rate issues.
He 18 employed by Gannett Flemung, [nc. PAWC Statement No, 3, p. 1-2.
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12, I?ﬁxsuant io this logic, if Mr. Stout says that PAWC has complied with Rider DRS, then that
should be good enough for the Commission. And because MATR has no ﬁrsthand knowledge of
the 195\5 hearings, 1t has no business (according to PAWC) contradicting Mr Stouﬁ. Id. atp. 12-
13.  This line of argumentation is seriously deficient. As the Commission understands,
adjudicatory bodies are called upon daily to interpret the language of constitutions, statutes and
other legal enactments such as tariffs, I; 1 the language of the provision at issue that governs
this task. To the extent the language is ambiguous, the proceedings as a whole may be examined
to determine the intent of the language. An individual participant’s subjective understanding of
the lz’ingu:igc: {t.e., Mr. Stout’s opinion) is entitled to no weight in this process. MATR
emphasized this point at the hearin.g when it moved to strike a portion of Mr. Stout’s testimony
on the meaning of Rider DRS, AS' the (estimony concerned the ultimate issue before the
Cesmmissiun. Judge Nene stated that: “ngl, it does go to the uitimate issues here, and | don’t
think we are going to be persuaded on—make a finding of fact based on this staternent, That is
the issue that we are going to decide and we will decide it on the basis of the totality of the
record. The motion 1o strike is denied” TR 109. MATR continues to contend that Mr. Stout’s
subjectve beliefs regarding the mtent of the Riders are wholly trelevant, as would be the beliefs
of Mr. Lenze or Mr Antonelli, Sec PAWC Initial Brief, p. 12-13, and should have been excluded
by the ALJ
In {his case, the Commission has before it the record of «the entire proceeding at which the
Riders were approved. It does not need to rely on the memories or subjective opinions of Mr,
Stout, particularly when those subjective opinions were not shared with the Commission at the

“onginal hearings on the Riders.'® MATR presented the Commission with a broad and fair

e e e

* As MA [ demonstrated, none of the witnesses at the nitial hearings stated that the Riders would or could be used
to cothpete for another water provider’s customers.
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representation 6f relevant testimony from such hearings to ad the Commission in its interpretive
function  PAWC, on the other hand, presented less than three sentences from the 1995 hearings,
which sentences, absent any context, refer to using the Riders to “attract load.” PAWC Inital
Brief, p. 11-12,

The Administrative Law Judge, however, seemingly ignored the detailed analysis
presented by MATR, making no reference o the voluminous record established by MATR with
respect to the purpose of Rider DRS. Insteud, the Administrative Law Judge, in ihe same fashion
as PAWC, found a few uses of the word “attract” in the prior record and approved PAWC’s
actions without further analysis. The Administrative Law J udge“’s ﬁndings should be rejected as
againsxkthe weight of the evidence and contrary to law.

4. PAWC’s proposed contract with WACMA should be declared void as it
proposes a rate not guthorized by PAWC?s Tariff.

PAWC's attempted use of Rider DRS in its agreement with WACMA is inconsistent with
both the ianguage and intent of the Rider.

As argued above, the plain language of the Rider limits its use to the retention of
customers who are threatening to leave the system. Pursuant to the Ridef, PAWC must provide
the Cfomrﬁission with sufﬁcien‘i evidence demonstrating that the customer has an alternative to
PAWC’S service and may leave PAWC's system.k PAWC, however, is attempting to use the
Rider, not to retain a customer, but to take a customer from MATR.

Despite the assertions of PAWC, WACMA was not threatening to leave PAWC’s system.
MATR had offered to provide WACMA with a portion of its water hecds, ’consistem with
historical usage. MATR, in short, wanted to retain its customer. The recital in the PAWC -
~ Agrccmem that WACMA “has an alternative to significantly reduce, of perhaps eliminate, its

purchascs from PAWC“, is simply false. In fact, throughout WACMA'’s negotiation with
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MATR, WACMA made it clear that it desired to reduce its historical percentage of water
purchases from MATR from 85% to 75% to whiéh MATR was prepéred to agree. Finding 20.
The reality, then, was that MATR was not offering to provide WACMA with all of ifs water
needs, and WACMA clearly had no desire to purchase all of its water needs from MATR.
Findings 9, 14, 16 and 20. PAWC cannot claim that WACMA had an altemétive to significantly
reduce or eliminate its ‘purchascs from PAWC and the ALJ erred in so finding." |

In fact, the Administrative Law Judge cmi]d only rely on self-serving spéculation and
' ‘conjecture by a PAWC employee (Mr. Grundusky) who played a key role in orchestrating the
PAWC Agreement and whose self-interest is at stake in the outcome of these proceedings. Sce
TR 86, lines 13-20.

MA’I‘R objected to Mr. Grundusky’s testimony, TR 72, line 16 through 73, linc 6. The
ALJ who heurd the case assurcd MATR that this spcculation would not “be convincing” or-“be
the deciding factor.”® However, such testimony apparently was convincing and formed the basis
of ih,e Administrative Law Judge's erroncous conclusions that \VACMA had a viable
competitive alternative, See Iniﬁal Decision at 21, |

The thin reed upon which PAWC’s argument rests is the reduction ixi 1ts sales of water to
WACMA since 1999, According to this argument, PAWC claims an entitlement to usé Rider
DRS to prevent a further reduction of such sales. A review of WACMA’s supply history is

appropriate.

, ¥ Pursuant to Rider DRS, PAWC has the duty to establish through documentation the existence of a “competitive
altepnative.”  There 15 no evidence that PAWC has done so. 1o fact, PAWC s represenmtatives were unaware of the
specifics of MATR s negotiations with WACMA and had not reviewed any of MATR's proposals. TR 86, lines 3-
12. Instead, PAWC based its assertion of a “competitive alternative™ on the fact that its own sales to WACMA had
lessened dunng the past several years  As will be discussed herein, this is an nadequate basis for invoking th
Ruder. ~
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In 1999, WACMA, of its own accord, intcfconncctcd its two water distribution systems.
Prior to 1999, the systenis were entirely separate. Before the systems were connected; MATR
provided in excess of 90% of WACMA’s total water needs to the larger system.‘ Finding 31;
MATR Hearing Ex. 4. PAWC only served the smaller system, the NobAlestown»Champioyn Hill
Service Area, providing an annual average of 7.2% of ’WACMA’S water needs. 1d.

Even after WACMA ~ for iis own purposes and without the ‘participa{ion_and kniowledge
of PAWC - coﬁstructed the Wittengale Line to interconnect the Noblestcwn—Champion Hill
Service Area to the fest of WACMA’s system, the two areas remained functionally separate.
As lestimony indicated, the water to supply the Wittengale Line came from the northern portion
of WACMA, served exclusively by MATR (and arguably by the Moon Tfownship Municipal
Authority). The pressure from the higher-clevated MATR system was so great that it would
have overwhelmed thé Noblestown-Champion Hill Service Ar‘ea; The construction of a pressure
~ reduction valve Was required to prevent this from happening.

Most significantly, David Nichols, WACMA’s Engineer, testified the only time
WACMA ever transferred water from the Noblestown-Chambion Hill Service Area to the
Wittengale Line (that is, the area not served by PAWC) was “in an extraordinary condition, if we
had a line break or something, we could allow it to prbcced m that direci {Sic}, bﬁt it wouldn't
happen roulinely.’* TR 127, linc 24 through TR 128, line 1. This testimony was not even
challenged, let alone rebutted. These and the fallowixig facts should have been found as facts.
Instead, they were ignored by the Adminis’trative Law Judge,

Throughout this time, PAWC evidenced very little commitm’em to sérving WACMA, as
its agreement with WACMA strictly limited the amount of water WACMA could purchase from

it to a mere 75,000 gallons per day and at such low pressufe that PAWC required 2 contract term
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making it clear that it could not be relied on to have sufficient water pressure with which to fight

fires:

SIXTH. The Water Company is not hereby offering water for fire
protection service to the Authority or its customers through or by the
Authority's proposed distribution system or m any part of the territory
which will be served by the Authority’s proposed distribution system.
‘The Authority agrees that the Water Company shall not be considered
in any manner an insurer of property or persons or as having
undertaken to supply sufficient water to extinguish fires or to protect
any person or any property against loss or damage by fire or otherwise.

MATR Hearing, Ex. 11-A, p.2

This lack of commitment or ability on the part of PAWC to serve WACMA is all the

more striking when one considers that the area serviced by PAWC is immediately adjacent to its
int‘ercormecit withk WACMA. Meanwhile, ihe significart water pressure from MATR was so
overwhelming that‘ WACMA had to construct a pressure reducing valve af the point where the
Wittengale Line connected (o the Nobiestawn-champiun Hill Scrvicc’Area, even when the
Interconnects between MATR and WACMA were approximately 4.6 miles distant.'®

The crucial fact is that PAWC could not have serviced WACMA apart from the
Noblestown-Champion Hill Service Area. MATR Hearing Ex. 11-A, p. 2; TR 131, lines 8-14;
MATR Hearing Ex. 11; TR 83, lines 4-9; TR 116, lines 14-18; TR 131, lines 8-18. How can
PAWC assert to the Cdmmissicm that it was threatened with the loss of a customer that it could
not phyéical‘iy serve?

‘The Administrative Law Judge erroneously concludcs that because the total quantity of

water purchased from it by WACMA has declined since 1999, this fact alone somehow triggers

"*“This computation ¢can be made from the facts of record. MATR Hearng Ex. 6 is a map of WACMA’s
Distribution System.  Measuring the distance via the most direct water lincs from the pressure reducing valve
{rarked as PRV #2 on the Map) to the closest interconnect with MATR (marked as “St, Pike P. Sta*) results in 17.7
inches. Muluplying this total by 1400° per the scale shown on the Map yields 24, 780", Dividing this number by
5,280 feet (the number of feet in o' mile) yields 4.6 miles. '
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the right to utilize Rider DRS to now supp}y virtually all of WACMA’s water needs. Initial
Decision at 20f. This is a misuse and misinterpretation of Rider DRS.

| Even assuming that Rider DRS would apply in such a simatioﬁ (and MATR does not
concede that it does), the only reasonable use of the Rider in such a circumétance would be 1o
permit PAWC to utilize Rider DRS only ld recapture that share of the market it allegedly lost
whicm as MATR Hearing Exhibits 4 and 3 clearly demonétrate, equaled only five percent (5%)
of WACMA's tbtal consumption, averaged over the 15 year period of 1988 {o 2002;

PAWC claims that since the systems were connected, WACMA has taken a lower
percentage of water from PAWC. This statement is true, as far as it goes. It is also true that
WACMA has taken a lower percentage of water from MATR since 1999—ie., MATR’s
historical averages of in excess of 90% shrunk to 66% in 2001. These reductions have as much
~to do with tﬁc presence of Moon Township Municipal Authority as an additional provider as

with the interconnection of WACMA's systems. Finding 32. |
| In any case, PAWC is claiming a right to use Rider DRS to retain its pre-1999 level of
service to WACMA. Particnlarly, PAWC focuses on its 10% level of supply achieved in 1997 as
a benchmark of service it has lost. Aside from the’obvéous complications—for instance, why
choose 10%, as opposed (o its 6% level in 1993 or its 7.6% level in 1998 or an average number
of 7.2%-~-a basic flaw exists in PAWC’s argument. PAWC, through its p‘roposéd contract with
WACMA, is not inerel’ y attempting to retain some prior level of service. It proposes to use Rider
DRS 16 capture _g_il of the service previously provided by MATR. The ?AWC Contract would
catapult PAWC from a 5%-10% provider to a minimum 90% provider. This 1is not a load
retention contract, It is a contract aimed at taking another supplier’s customer. As such, it is not

authorized by any fair and honest interpretation of Rider DRS. As discussed above, the Rider
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cannot be interpreted, and was never intended to be used to attract customers away from

competitors. The ALJ erred in holding otherwise.

In fact, MATR never threatened or demanded to oust PAWC’s right to sell water to

- WACMA. The highest percentage of WACMA's water needs that MATR snght was 85%, the

same amount WACMA was obligated to purchase from MATR pursuant to the 1983 Agreement
(but did not, in fact, purchase from MATR for any of the years 1998 through 2002). Finding 32.
Even at 85% there would have been plenty of water service availablé to PAWC, especially when,

in the words of WACMA’s Chairman, the “dramatic increase’” in WACMA'’s customer base is a

~ trend he expects to continue. WACMA Hearing Exhibit 1, p. 4, lines 15-19; see Finding 4. But

MATR was prepared to reduce its percentage of WACMA’s total water needs tb 75% in the new
contract it was negmia‘ting with WACMA, thus freeing up even more of WACMA’s market to be
supp];ied by other providers. Findings 14 and 20. The Administrative Law Judge erred in
concluding that MATR constituted “an altcrﬁative to significantly reduce, of perhaps eliminate,
its purchases from PAWC.” Initial Decision 20.

In its arguments, PAWC even manipulated the very concept of a “load retention”
:igrecmcnt - The PAWC Agreement recites that WACMA has an alleged “competitive
alternative™ to reduce or replapc PAWC’s service. At the time of such Agreement, PAWC was
providing only 1% of WACMA'’s water needs. MATR Hearing Exhibit 4. Because this minimal
service level is allegedly at risk of further reduction or elimination, PAWC claims the right to
enter a 90% requirernents contract with WACMA at reduced rates. Under this logic, any
mintmal level of service will provide PAWC with a ratic}nal‘e to compete for all of a customer’s
needs. This is an cspeg:nalty insidious position, given the fact that most water resellers, due td the

encouragement of state and local health officials, have established multiple emergency
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intercénnccts with neighboring systems. WACMA testified herein that it hés emergency
interconnects with several water providers. WACMA Hearing Exhibit 1, p.5, line 19 through p.
6 line 2. By PAWC’s logic, all PAWC must do is establish an emergency interconnect with a
reseller. Then it can parlay this minimal service level into a bid to take over as sole provider to
avoid “losing™ its “customer.” This scenario is another example of the unreasonableness and
Hlegality of PAWC’s position,

The Commission must reject PAWC’s proposed use of Rider DRS and declare void
PAWC's contract with WACMA. Where no threat existed to dispossess PAWC of its historic
service to WACMA, Rider DRS cannot be applied.

5. Strong policy reasons militate against the Commission permitting PAWC to
~use the Riders to “attract” another supplier’s customers.

It 1s disingenuous for PAWC to claim that its attempted use of Rider DRS was always
conternplated, when neither PAWC nor any of the other parties participating in the proceedings
presented any explanﬁtian of the Riders which included using the Riders “offensively”, as a
weapon to gain customers from competitors. PAWC’s proposed use of Rider DRS would effect
a significant change regarding competition in th’ey water supply industry. The policy implications
of this change wovld demand serious consideration by the Commission. As no consideraticm
was given, one must infer that the change was not intended or contemplated. |

Unitke with the gas and electric industries, the water industry has not experienced any
sustained calls for increased competition. Thomas Catlin, the OCA*s’wimeés duﬁng the rate
proceedings at which the Riders were approved, stated that the water industry is facing “far less”
pressure to become more competitive than, for instance, the electric, gas or Iclepho‘ne industries,

MATR Exhibit 3, 1ab 16, p. 768. The OCA emphasized this point in its Reply Brief, noting the
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- “difference in the nature and extent of *competition’ in the water utility world.” MATR Exhibit
5-A, tab 4, p, 48-49.

One obvivus difference is that unhke with the energy utilities, most of the suppliers of
water in Pennsylvanizi are not companies regulated by the PUC—they are municipal entitiés. In
Western Pennsylvania, PAWC is the only significant public utility supplying water. PAWC Ex.
1-B, PAWC Statement No. 1, p. 3, lines iS»IG. It was error for the Administrative Law Judge to
not so find. Its “competitors” a'ré municipal authorities. However, pursuant to the Municipality
Authorities Act, 53 Pa.C S.A. § 5607(b)(2), an authority is not permitted to “unnecessarily
burden or interfere wim existing business by the establishment of competitive enterprises.”
More spectfically, the section prohibits an authority from engaging in a project “which in whole
" or in part shall duplicate or compete with existing enterprises serving Substarﬂially thz, same

purposes.” Id
Because of this statutory provision, MATR arguably could not do what PAWC has done
| in this casc—i.¢., construct new facilities in order to take a customer from a curﬁpetitox: Thus, if
PAWC were successiul in its proposed use of Rider DRS, then PAWC would have a profound
advantage against municipal authorities in cmﬁpeting for business. PAWC could undercut a
municipal authority’s rates in order to take the authority’s customer. The same municipal
authority may be prolbited from engaging in this type of competitive activity.
MATR believes that the Commission had no intention of opening up competition of the
type described above. Indeed, this scenario was not considered by the Commission or any
parties to the rate proceedings. | Simply put, PAWC’s interpretation of the Riders and the Initial

Deesion would establish a new, one-sided competitive situation, where privately-owned utilities
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cun aggressively pursue the largest customers of municipal authorities and the same authorities
could not, under many circumstances, pursue the same utilities’ éustomcrs.

This use of the Riders is fundamentally inconsistent with the purposes of the Riders
presented by PAWC in the rate proceedings. Repeatedly during these proceedings, witnesses
spcke of the need to provide PAWC with a tool to retamn its customers. When customers leave
the system, it was argued, the remaining customers suffer a Iu‘ss of revenue and increased rates.
Also, PAWC would lose the Qalue of the investment it made to serve the customer. It makes
hittle sense to provide these benefits to PAWC and its customers at the expense of municipal
authorities and their customers. PAWC, in this case, is attempting to take a long established
customer from MATR. MATR will suffer a substantial loss of revenue. Hs customers will suffer
a substantial rate increase, And MATR’s investments throughout the years; made to serve
WAC‘MA, will be lost."” These are outcomes that the Riders were enacted to prevent, not to
encourage. The Commission cannot reward the customers of public water companies at the
expense of the customers of municipal water companies. On the contrary, the Commission must
aiways keep in mind the public interest, broadly understood as the interest of the citizens of the
Commonwealth, regardless of from whom they purchase their water. See Exceptidns of Amicus
Pe‘nnsylvania Municipal Authorities Association to Initial Decision, incorporated hcrein by
reference; see, qig_q, 66 Pa.C.S, § 1304,

WACMA, in its submissions, has questioned the motives of MATR. Unlike PAWC,

MATR is not in the water business for private economic gain. MATR has no shareholders to

7 Also, as MATR’s engineer testified, once MATR loses a customer of this magnitude, it 15 unlikely that it will be

able 10 tegain 1t. “Without the benefit of a long-term Service Agreement MATR could not afford to make the
necessary improvemenis and would therefore not be prepared to provide service at the expiration of the WACMA-
PAWC Agreement when WACMA’s consumptive demands will be even greater because of growth of North Fayette
Township.” MATR Hearing Exhibit 2, p.11, line 15 through p.12, line 9. This should kave been found as fact. At
such time, it 1s likely that WACMA will be compelied to purchase from PAWC, without the benefit of Rider DRS—
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whom ‘it must pay dix'id‘cnds and make profits. Instcad, MATR is charged with protecting the
in"terésts of its ratepayers. And if MATR allows PAWC to improperly take one of its substantial
customers, MATR’s ratepayers will pay the price in higher rates. There is nothing improper
about ‘a municipal authority’s desire to protect the interests of ils rate payers. And there is
nothing improper about a municipal authority compelling a competifor to abide by the laws of
the Commonwealth and by the terms of its own tariff.

Both the Commission and PAWC referred to these Ridérs as an exp‘eriﬁ]ent. The
Commission pledged to scrutinize PAWC’s use of the Riders. Accordingly, MATR now
requests the Commission to consider all of the implications of the use now claimed by PAWC
and the devastating effects of the Initiai‘Decision if unreversed, including the impact on
municipal authorities, which provide low-cost service to many customers in the Commonwealth.

There,may be a time when Pennsylvania opens up competition between water ptovidcrs,
both muniéipal and private. Before this time can arrive, however, the Commission and the state
legislators will need to examine the present system and create rules that fairly provide for water
providers and custoners alike. None of the issues related 1o this type of competition were
discussed, or even presenied, during the Commission proceedings at which Rider DRS was
approved. The reason is simple: the Commission never intended that Rider DRS would be used
by PAWC to compete for another provider’s customers.

In the end, if the Corhmission does not reverse the Initial Decision of the Administrative
Law Judge and approves PAWC’s usage of Rider DRS in this instance, it would be giving

PAWC a unique weapon, which none of its competitors would have. And it would be protecting

as no compeutive altermative will exist. And PAWC's regular tariff rates, which increase on an almost annual basis
and winch are substanbially m excess of MATR’s rates, will be truly disastrous to WACMA and its customers.
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the ratepayers of PAWC to the detriment of MATR’s ratepayers and the ratepayers of other
municipal suppliers.
The Commission is bound to apply the plain meaning of an unambiguous tariff provision.

MATR has argued that the language of Rider DRS is unambiguous and does not support the

position taken by PAWC herein. However, (o the extent the Commission believes the provision

in question to be ambiguous and susceptible of multiple interpretations, it must arrive at a

‘reasonable interpretation of the language, considering the purpose and context of the provision at

issue.  For the reasoné set forith herein, ‘the construction of Rider DRS adOpted" by the
Administrative Law Judge is plainly wrohg and must be reversed. The Administrative Law
Judge and PAWC attribute a purpose to the Rider which was not considered by .the Commission
or any party to the initial rate proceedings, and which purpose would effect a substantial and

serious chunge to the rules of competition in the water supply industry.

Cotclusion

In 1995, PAWC requested a Rider that permitted it to avoid the loss of a large customer

to the detriment of remaining customers, But the same consequence PAWC sought to avoid, it

now wanis to inflict upon MATR and MATR’s customers. PAWC assurcd the Commission, in
1 99& that the Rider would be a carefully administered experiment. But the use of thé Rider now
proposed by PAWC would visit wholesale changes on the rules of conﬁpetimon between water
providers. PAWC claims that its proposed use of the Rider was always contemplated. But such

use was never mentioned in the lengthy Commission proceedings at which the Rider was

approved, The posilion of PAWC, approved by the Administrative Law Judge in his Initial

FDOCSMATRIAWC-PLC 12003 ligation) Exceptions.doc . : 34



Decision, must be rejected as against the plain language and history of the Rider and against the
substantial evidence presented by MATR.
For the foregoing reasons, MATR requests the Commission to grant and sustain MATR’s

Exceptions as set forth herein.

Respectively submitted,

YUKEVICH, MARCHETTI, LIEKAR

& ZANGRILLL P.C.
Albert J. Zangrilli, Ir.

By: C\(\va% ,
Mark Fischer

11 Stanwix Street, Suite 1024
Pittsburgh, PA 1522-1324
(412)261-6777

John A. Pillar

680 Washington Road
Suite 8101

Pittsburgh, PA 15228-1925
Of Counsel

Attorneys for The Municipal Authority
of the Township of Robinson
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L INTRODUCTION

The Western Allegheny County Municipal Authority (“WACMA““) is 4 municipal
corporation, organized and existing under the Pcnmylvania Muuicimlity Authorities Act
of 2001, that provides water service to the public in North Fayette Township. Because
WACMA lacks its own sources of water supply, it has, for many years, purchased all of
its water requireméms from adjacexit interconnected water suppliers, including
I’cﬂnsyivmﬁa»American Water Company (“PAWC”) (for over 45 years). the Municipal
Authornity Qt‘thc Township of Robinson {("MATR") and the Moon Township Municipal

Authority ("Moon“‘),

In recent years, WACMA bought the majonty oi“ its water from MATR pursuant
1o the terms of a twenty-year agreement entered into by the parties in 1983, ’With that
agfecmem scheduled to expire in October 2003, WACMA explored with MATR the
possibility (;'f‘ renewing their water sales arrangement and, in fact, various proposais were
exch’mxged during the semnd half of 2002, Eventually, however, ihc parties were unable
to come to a meeting of the minds, principally because MATR insisted that any riew

contract extend for a period that WACMA believed was excessive.

When WACMA and MATR reached an impasse in early 2003, WACMA
 launched discussions with PAWC to see whether PAWC would be able and willing to
take ov a larger role 1 meeting WACMAs long-term water needs. T hereafter, 6n March
28, 2003, WACMA and PAWC cxecuted a fifteen year Water Safcs Agreement (the

“Agreement’) which called for PAWC to construct three additional interconnections with



WACMA and to become WACMA's primary water supplier? The March 28, 2003
Agreerﬁent was negotiated iﬁ accordance with the terms of PAWC’S Rider DRS-Demand
| Based Resale Service (“Rider DRS”), as set forth in PAWC's tariff, aﬁd, pursuant to the
Commisston’s Order entered June 6, 1996 at Dockéth;. R~0O94323 {, was filed, on a

confidential basis, with the Commission and the Office of Consumer Advocate.

On April 15,2003, MATR filed a Formal Complaint and Petition for Declaratory
| ()&Ic’fr {the “Complaint™). In its Complaint, MATR asked the Commussion {i) ta void the
Agréement between PAWC and WACMA as an unlawful ‘cxercise of Rider DRS; (i to
declare that any sales by PAWC to WACMA mixst be priced at PAWC’s “Group A
Resale Rate:™ and (iit) to prohibit PAWC from commencing service pursuant to the
Agreement and from constructing any facilities with respect to such service. On May 16,
2003, PAWC filed an Answer to MATR's Complaint, denying its matcrial averments and
requesting that the Complaint be dismissed and the proposed Declaratory Order denied.
In “Nﬁw Matter,” PAWC explained why WACMA satisfied Rider DRS’ ;ivai}ability
equirements and demoﬁstrzxtcd that the rate contained in the Agreement was subs{antiaily

greater than the “Mmimum Rate” mandated by Rider DRS.

MATR's Complaint was assigned 1o Administrative Law Judge Larry Gesoff (the
“ALJ™), who promptly scheduled a Prehearing Conference for July 18, 2003, Pursuant to

a procedural schedule set at the Prehearing Conference, the parties engaged in extensive

i All three interconnections are to be located in PAWC’s existing service territory and
hence there was no need for PAWC to request an expansion of its already certificated
rights. : ;

b




- discovery; submitted direct tesmﬁony and accbmpanying exhibits; and ‘prescnted thetr
witnesses for eross-examination at dn evidentary hearing heid m Pittsburgh on January
21,2004. A detailed history of the proceeding, together with a thorough analysis of the
record evidence, is set forth in PAWC’s Initial Brief, dated March &, 2004, and the
Commission is urged to carefully review that discussion. [n addition, on April 2, 2004
,]:’kA‘WC ﬁled a Reply Briefin response to the Main Briefs submitted by MATR and the

Pennsylvania Municipal Authorities Association (“PMAA”).

On February 4, 2004, PAWC advised the ALJ and the parties that all rcq&xifed
water supply pernmits had been is’sucd by the Department of Environmental Protection
(“DYEP™) and, consequently, that PAWC had comamenced service ander the Agrecmeni
earlier that day. Eighp days later, on February 12, 2004, MATR filed a Petition for
Interim Emergency Order seeking to enjoin -ope‘rution of the Agreement pending the
uuiccnic of this case. A timely Answer was submitted by PAWC and an emergency
hearing was convened telephonically on February 17, 2004, By Interim Emergency
Order dated February 19, 2004, the ALJ denied MATR s Petition. On Mareh 18, 2004,
the Comﬁn‘ssion ratified Judge Gesoft’s Order and adopted his ruling as its own(’
Specifically, the Commission concluded that MATR had failed to show either (1) that its
right to relief was clear; (2) that it would be irreparably harmed 1f its Petition were not

approved; or (3) that the relief it requested would not be injurious to the public interest.?

By Secretarial Letter dated April 28, 2004, the ALJ issned his Initial Decision

(*L.D.”), recommending that MATR's Comiplaint be dismissed and this proceeding

2 A copy of the Conmission’s March 18, 2004 Ocder 1s attached hersto as Appendix "A.”




terminated. In so doing, {he: ALJ found that “t’he plain language and history of Rider
DRS make it ¢lear that the Rider 15 1o be used (o retain and attract incremental load™
(L., p. 16). The ALJ also concluded that the Agreement between PAWC and WACMA
fully satistied the criteria for application of Rider DRS (1.D, pp. 18—22). Finally, the ALJ
rejected arguments presented by MATR and the PMAA that the Agreement somehow
violated the “Filed Rate Doctrine™ and/or the anti-discrimination provisions of Section

1304 of the Code (66 Pa. C.S. $1304)(1.D., pp. 22-23).

'MATR, not surprisingly, vehemently objects to the ALJ’s dismissal of its
Complaint and, at pages 2-5 of its Exceptions, pumorts to identify nineteen separate
errors in the Initial Decision. However, the “supporting reasons™ that should follow each
cxccption pursuant Lo the Commission’s regulations (52 Pa. Code §5.533(b)) are largely
missing. Instead, MATR simiply republishes large portions of'its Initial Brief to the ALJ
and makes Jittle effort to tie that narcative back to the ALYs specific findings of fact and
conclusions of law. In short, MATR's Exceptions repeat many of the broad themes that
MATR has articulated over the course of th‘c past year, but do an exceedingly poor job of

patching up (or explaining away) the many evidentiary holes in its analysis.

The PMAA clevates the debate to a new level when it implies that Judge Gesoft
was either incapable or unwilling to address its “Filed Rate Doctrine™ argument (PMAA
Exceptions, p. 3). [t also argues that the scope of Rider DRS - - obviously the key issue in

this proceeding - - received “temarkably shallow consideration” by the ALJ (Id., p. 2).




As discussed herein, the PMAA’s intemperate remarks are entirely unjustified and, if

entertained at all,? should be affirmatively rejected.
I, SUMMARY OF ARGUMENT

At page 25 of its Exceptions, MATR states as follows: “There is nothing improper
about a municipal authority’s dcsire to protect the interests of its rate payers.” PAWC
does not disagree. However, WACMA and 1ts customers are no less deserving n this
regard. Stated ;iifferently, MATR cannot claim certain rights as a municipal authority
and, at the same time, contend that WACMA 15 powerless to protect itself and us

customers.

‘ As the ALJ correctly recognized (1.D., p. 23), this case is not about stealing
customers or unfair competition. MATR had countless opportunities to negotiate an
agreement with WACMA. Its failure to do so had absolutely nothing to do with the rate-
bemng offered by PAWC. In fact, the negotiations between PAWC and WACMA did not
even begin in earnest until after WACMA had concluded that MATR was not prepared 1o
deal with it m good faith. In short, MATR sought, ﬁusuccessfuliy, to take advantage of
its position as WACMAs principal water supplier 1o extract mndicions to which

WACMA was unwilling to accede.

: The PMAA was granted inlervention for the limited purpose of {iling an amicus brief i
support of MATR (July 18, 2003 Prehearimg Order). Moreover, it 1s unclear how the
PMAA, whose members presumably mclude both sellers (such as MATR) and buyers
(such as WACMA], can credibly take sides in this dispute.

A



By offering up a tortured interpretation of Rider DRS, MATR seeks to
uccomplish through the regulatory process that which it could not achieve through
“negotiations - - namely, to hold WACMA hostage. However, in claiming to find support
in the “pléin mriguagc"’ and history of Rider DRS, MATR deliberately ignorés, and asks
this Commission to igﬁore, key components of both (e.g., Rider DRS’ requirement that
the rate charged recover the cost of “all new facilities added to serve the customer”).
Indeed, MA‘T R’s aversion to the evidentiary record is fully revealed when it asserts that
the testumony of Mr. William M. Stout, the one witness Mm was in a position to speak
from firsthand knowledge to the intended purpose and scope of Rider DRS, should be

disreparded as “subjective”™ (MATR Exceptions, p. 23).

Rather than focusing on’ the issues at hahd, MATR devoted virtualty all of its

- testimony trying to fashion various equitable argumen('s; including claims that it had
made significant investments in order to se‘rve. WACMA and that it would have to raise
its rates by 30% if it lost WACM A as a customer. As noted by the ALJ (L.D., pp. 23-24)

“such considerations are arguably irrelevant to the threshold issue of Rider DRS” scope
and proper application. Moreover, and as discussed infra, MATR’s contentions were

thoroughly discredited on the record,

When a customer has available to it multiple sources of supply, there will always
be “winners” and “losers.” That, however, is no reason to strip the customer of its right
1o strike the best deal possible, PAWC acted, at all times, in full compliance with the

requirements of Rider DRS and MATRs Complaint should, therefore, be dismissed.




1.  ARGUMENT

A. MATR Ignores the Plain Language
And History Of Rider DRS

MATR conteuds that Rider DRS should be narrowly construed and only invoked,
where necessary, to retain existing load and no more. For example, MATR asserts that
Rider DRS should be availablé only “to a present customer who is already purchasing
water from PAWC” (MATR Exceptions, p. 13). MAT’R further argues that it Qas never
cumemphtted thut Rider DRS would bé utilized “in the context of attracting a customer‘
away from another water supplier” (/d., p. 20). MATR then makes a quantum leap to
conclude that Rider DRS canpot be utilized in a manner that results in any loss of existing
sales by an alternative provider. According to MATR, these limitations can be gleaned
from the “plain language” of Rider DRS and from excerpts of the record developed at

Docket No. R-00943231 wherein Rider DRS was first proposed and approved.

As ,e.’x-plained‘ in PAWC's Initial and Reply Briefs, there is no evidentiary or other
basis fc;r reading into Rider DRS the restrictions that MATR, which did not participate in
that carhier proceeding, now seeks to impose. To the c:onytrmy, the “plain language’f of
Rider DRS makes it abundantly clear that the Commission fully understood that the Rider
could be used for the dual purpose of retaining and attracting incremental load.
Otherwise, as Mr. Stout pointed out ( PAWC St. 3, p. 4), and as Judge Gesoff exp‘rcsély
found (L.D., p. 18), the reference to “additional fucilities™ as a component of the |
minimum costs 1o be recovered under Rider DRS would be meaningless. Unable to

rationalize this critical language, MATR simply ignores it.



~ Norcan MATR find much comfort in the recofd developed at Docket No. R-
00943231, While MATR is correct that more time was devoted in that case to discussing
the retention of load than the attraction of load, th¢ important point is that PAWC
identified both as critical objectives when it first proposed Rider DRS. Thus, in his direct
testimony in that case, Company witness Robowski explained that PAWC was proposing
Rider DRS "td enhance its ability 'to'maimain its existing customer base and, hopefully,
attract néw customers” (MATR Ex. 5; LD., pp '16-17), T h,ereaf'ter, in its Initial Brief to
Chief Administrative Law Judge Christianson, PAWC described the purpose of its
competitive rate riders in terms of “retaining ‘or attracting incremental Joad” (PAWC Exh.

3-A),

More importantly, in its eagerness to glom together snippc'ts of testimony and
briefs, "MA,‘I‘kI?; conveniently overlooks other parts of the record where the use of PAWC’s
cmnpetitive raie riders as load attraction tools was openly debated. Thus, at page 16 of
~ its Exceptions, MATR implies that OTS witness Keim understood that the sole purpose
of Rider DRS was “to retain ... high load factor customers.” Unfortunately, MATR
neglects to reproduce Mr. Keim’s full response wherein, two sentences later, he
acknowledped that Rider DRS was also designed to “attract new customers” (PAWC
| Exh. 3—A). Indeed, on the following page of his testimony (again not mentioned by
MATR), Mr, Keim spéciﬁcahy discdsscd the applicability of Rider DRS to new

customers (PAWC Exh. 3-A)2

4 MATR’s failure to acknowledge these crucial portions of Mr. Kemm’s testimony was not

lost on the ALJ (L.D., p. 18).



MATR would also have the Commission ignore the record developed in this
proceeding. Significant in this regard is the unrebutted testimony of Mr. Stout, who
advised PAWC in its 1995 rate proceeding and who personally participated in the

dmfting of Rider DRS. As Mr. Stout explained (PAWC St. 3, p. 4)7

Q. What is the purpose of Rider DRS?

A, The purpose of Rider DRS is to retain and attract
Sales for Resale customers that might otherwise use
alternative sources of water supply in such a munner
that a contribution toward the Company's fixed
costs is received, thereby reducing the amount of
fixed costs to be recovered from other customers.

Q. What is the basis for your statement that Rider
DRS is intended to attract Sales for Resale
customers?

A. My conclusion that Rider DRS intended to attract
Sales for Resale customers is based on my
discussion with Company officials at the time and
the tariff's incorporation of the cost of new facilities
as a part of the Minimum Rate. The construction of
new facilities would be for the purpose of serving a
new customer. This makes clear that the rider1s
intended to attract new customers as well as
retaining existing customers tor which new facilities
would not be required. ‘

At page 23 of its Exceptions, MATR contends that “{a]n individual participant’s
subjective underStandiﬁg of the language (i.e., Mr. Stout’s opihimi) is entitled to no -
weight" and suggests that Mr. Stout’s beliefs are no more ‘rclevant than would be any
views held by MATR witnesses Lenze and Antonelli. MATR cites no authority for the
proposition that an expert witness’ recollections lack probative valué. Inn fi’iz:i, PAWC is
aware of numérous instances where the Commission has accorded substantial weight to

the opinions of individuals who, like Mr. Stout in this case, were able to testify based on



firsthand knowledge of historic events. See, e g., Hatficld T{)Wﬂ)‘;ﬂ:ﬁ Municipal Authority
v PECQO Energy Company, Docket No. C-2001 6610 (Order entered May 23, 2003). As
to MATR s second point, PAWC would simply note that Mr. Stout could cre‘di‘b’l‘y speak
to the issu¢ of PAW@S mtent because he was there; Messrs. Lenze and Anfon&lli were

not.2

Finally, MATRs analysis is internally inconsistent. On the one hand, MATR
contends that PAWC's competitive rates should only be available where a customer “is
already purchasing water from PAWC" and cannot be mnvoked to the detrimeint of
another supplier. At the same time, at page 22 of its Exceptions, MATR seems to
concede that Rider DIS (the companion ;ﬁrevision to Rider DRS) could properly be
utilized to persuade an industrial user to relocate its facilities. What MATR fails to
recognize is that a deéision to relocate facilities will almost invariably result in the loss of

water sales by another (i.¢., the incumbent supplier).

In its March 18, 2004 Order denying MATR s request for interim emergency
rehiel, the Commission found that “the only logical interpretation of Rider DRS is that it
was designed to tacilitate both the retention and the attraction of load™ (Appendix A, p.

5). MATR has presented nothing by way of Exceptions to alter that conclusion.

2. Ofcourse, if MATR was concerned over the “subjectivity”™ of Mr. Stout’s testimony, it
could have tested his recollections through cross-exantination. MATR chose not to do so
and should not now be heard to complain.

10



| B.  That WACMA Had Competitive Alternatives Cannot Be Seriously
Disputed . '
MATR next contends, in the alternative, that PAWC was never at risk of losing
load and, therefore, had no need to invoke Rider DRS. To this end, MATR contends that
“‘[n]o evidence was produced during these proceedings of a proposal by MATR or
anyone else to sigxiiﬁcamly reduce or elimtﬁate PAWC’s service to W’ACMA“ (MATR
Exceptions, p. 9). MATR further ciaims that it would have been willing to accept a 75%

minimuni take requirement and that, as such, it “was not offering to provide WACMA

with all of its water needs” (MATR Exceptions, p. 25).

As a preliminary matter, it is somewhat disingenuous for MATR to suggest that it
never had designs on PAWC's business. To the contrary, as noted by the ALI (1.D., p. |
7y, MATR, as carly as 1999, specifically raised the possibility of furnishing 100% of

' WACMA’S‘ needs Moreover, following the interconnection of L"helwo formerly separate
WACMA systems in 1999, thich made it possible for MATR to serve the area
previously served exclusively by PAWC, MATR s sales to WACMA inercased markedly
(fr0m’742,795 GPD in 1998 to 1,074,926 GPD in 2002), while PAWC’s sales to
WACMA plummeted (from 72,871 GPD in 1998 to 13,186 GPD in 2002)(MATR Exh.

4).

Second, the issue is not whether MATR made a formal proposal to completely
displuce PAWC as a supply source. Rather, the issue is whether WACMA had a viable
competitive alternative to service from the Company and infended to select that

allernative to the detriment of PAWC and its other customers. That WAC‘MA had such

11




competitive options cannot be seriously disputed  In fact, and as the ALJ observed (1.D.,

pp 21-22), WACMA had at least two - - MATR and Moon 'I‘cmmship\f2

"Fhird, it will never be known whether MATR would have been satisfied with a

75% minimum take provision because MATR repeatedly stonewalted WACMA on this
issue (see discussion, infia). However, MATR nusses the tmiport of a mininmum take
requirement, which, by definition, speaks to the minimum that a purchaser must buy, not
the maximum that it may buy. Thus, and as noted by Judge Gesoff (1.D., p. 20}, even if
MATR and WACMA hud been able to reach agreement at the 75% level (or at the 85%
Jevel favorcd by MATR), there is nothing that would have prevented WACMA from

purchasing all’; of its water needs from MATR. Indeed, one must question why WACMA
“would have paid PAWC $3.90 per thousand gatlons (i.e. the mndard tariff rate) wh’en‘ at

least ac’cording to MATR, it could have purchased water from MATR for $2.10 per

thousand.

Finally, MATR, in footnotes | and 15 to its Echpzions, asserts that PAWC lacked
the necessary “documentation” to prove that WACMA did, indeed, have competitive
alternatives. This argument is so contrived that it hardly merits a response. As
deternmuned by the ALJ (I.D., p. 22), the availability of competitive alternatives was
eonﬁrﬁied by numemt}:s documents submitted for the record, mciudiﬂg {1) the 1983
Agrécmcnt between WACMA and MATR (Exh. LEI‘IZ& 1}; (2) the October 2003

Extension Agreement (Exh. Morris-1); (3) correspondence between WACMA and

& MATR complains that the ALJY's finding was based on “self-serving speculation and
conjecture™ by PAWC witness Grundusky (MATR Exceptions, p. 25). However, the data
submitied by MATR, depicting increasing purchases by WACMA from both MATR and



MATR (Exhs. Lenze-4, Lenze-5, Lenze-6 and Lenze-7); (4) Annual Water Supply
Reports filed by WACMA (MATR Exh. 3); (5) the tubulation of WACMA'’s water
purchases during the period 1988-2002 (MATR Exh. 4); and (6) water allocation permits

issued earlier this year by the DEP (PAWC Exhs. 4, 4-A, 4-B, 4-C and 4-D).
C. tP'AWC Did Not “Steal” Or “Entice” WACMA Away From MATR

MATR su:ks to portray itself s an innocent vietim of PAWC’s predatory
overtares. Thus, PAWC! is variously accused of rying to “'steal a c*ornpf:tilor"s,
customers™ by “undercut[ting] another supplier’s rates™ in an attempt to “destroy
competition” (MATR Exceptions pp. 14, 19). ’Th‘e record, however, teﬂs a very different

story.

“As a preliminary matter, PAWC notes that & municipal authority, such as MATR,
has 1o legally-protected franchise nor any exclusive service territory. See, e.g.
Apphcation of Pennsylvania-American Water Co (City of Coatesville Authority), 2001
Pa, PUC LEXIS 5. Stated differently, MATR has no absolute right to sell water to
WACMA or, for that matter, anyone else. More importantly, whatever contractual
relationship MATR once enjoyed with WACMA ceased (o exist when MATR’s 1983

agreement with WACMA, as extended, expired earlier this vear.

In addition, and as the ALJ specifically found (1.D., p. 23), MATR has no one to
blame but itself for the predicament 1t now finds itself in. As Mr. Morris and Mr. Nichols

 both testified (WACMA Exh. 1, pp. 11-12: WACMA Exh. 2, pp. 6-7), WACMA was

Muon Township, speak for themselves. [n addition, MATR utself characterizes Moon
Township as “an additional provider™ (MATR Exceptions, p. 28}
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confident, 148 lﬁte as December 2002, that it was close to finalizing the terms of a new
long-tern agreement with MATR when, according to Mr. Morms (p. 12), M ATR‘
suddenly “presented an entirely new proposal.” Notwithstanding MATR's radical and
wholly unanticipated change of position, WACMA did not terminate discussions, but
mstead advised MATR by letter dated January 29, ;2()03 that it was still withing 1o proceed
based on a 75% minimum take requirement and a 20 year contract term. At this point,
MATR did not, as it now claims, merely reply “that it wanted another meeting to discuss
these issues” (MATR Exceptions, p. 8). Rather, MATR continued to play games, as Mr.

Morris explained (WACMA Exh. 1, pp. 14-15):

Q. Did MATR accept the WACMA proposal set forth
in its January 29, 2003 letter?

A.  No. With respect to the term of the Agreement,
MATR did not accept the twenty year proposal, but
instead proposed a formula based on the term of'its
tinancing of certain construction projects which, if
undertaken, would have the effect of extending the
term beyond twenty years, With respect to the
minitmum purchase requirements, MATR did not
respond to WACMA's proposal except to state that
it believes that the parties can reach agreement on
this matter “at our next meeting.”

Q.  Mr. Lenze testified that MATR intended to accede
to WACMA’s request that the minimum purchase
requirement be reduced to 75% of WACMA's total
water needs, What 1s your reaction to that
testimony?

A. {f that were true, MATR could have agreed with our
proposal in its February 12, 2003 letter which
directly addressed that issue. In addition, MATR
had repeated opportunities during the course of the
negotiations over a period of several years to agree
with WACMA on this point and did not do so. In
view of the past history concering this issue,

14




WACMA did not believe that there was any point in
convening any further meetings.

As Mr. Morris’ testimony confirms, PAWC did not “steal” or “entice™ ’WACMA
away from MATR. To the contrary, WACMA turned to PAWC only after to.ncluding,
that MATR was not prepared to negotiate in good faith, Stated sfmpiyi MATR wus
provided every opportunity to strike a deal with WACMA but decided insteéd‘ to try to
string WACMA along in the hope of extracting even more favorable terms. MATR
gambled and lost and it 1~, not up to the Comnussion to tum back the clock.

D.  MATR’s Sudden Aversion To Competitive Pressures Is Somewhat

Disingenuous

In view of all that has transpired to date, it is astounding that MATR would
complatn of unfair competition or that the PMAA would urge the Commussion to reject
the use of Rider DRS in this instance in order to “level the playing field” (PMAA
- Exceptions, p. 4). Any student of the utility industry knows that munic‘ipal auﬂwriiies
‘enjoy certain distinct advantages vis-d-vis for-profit companies. For example, municipal
authorities can issue tax exempt debt and. therefore, gencrally have lower borrowing
¢osts. 1n addition, they do not pay federal or state inconie taxes. Consequémly. rather
than “leveling the playing field,” the opposing parties would have the Commission tilt it
even mdre sharply n their favor by denying PAWC the ability to compete for

: 2
incremental load.

1 Al pages 4-5 of its Exceptions, the PMAA asserts, presumably in reference to PAWC's
proposed use of Rider DRS in this case, that municipal authorities “cannot compete with
such extraordinarily reduced rates.” No evidence was submitted by erther MATR or the

PMAA that would support this broad claim. More importantly, MATR could have
wmpped up a deal with WACMA at MATRs proposed $2.10 rate but for its own
scalcitrance in negotiating other terms and conditions.
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MATR’s sudden aversion 1o competitive pressures is also somewhat
distngenuous. As noted previously, MA'TR, following the interconnection of the
WAC‘MA system§ in 1999, was more than willing to take advantage of its thcr‘i lower
- price to increase sales to WACMA at ’PAWC’S expense. Mor’eover, MATR, by its own
account, has spent or is prepared to spend substantial amounts to ensure its ability to
capturé WACMA's expanding load requirements. These investments include treatment
plant upgrédes, addkiti‘onal interconnections and new or enlarged transmission lines - -
ﬁrécisely the type of projects that MATR now criticizes PAWC for undertaking. Finally,
MATR apparently is‘preparéd to do exactly what it contends PAWC should be prohibited
from dbiug, namely discount its rates. At page 8 of its Exceptions, MATR claims that 1t
was ready to sell water to WACMA at the rate of $2.10 per thousand gallons. MATR's
current rate, ‘as noted in the Commission’s March 18, 2004 Qrder (p. 3 denying MATR s
Petttion jor Interim Emergency Order, is $2.51. |

E. MATR’s Equitable Arguments Lack Credibility
And Should Be Ignoered

Throughout this r}mcccding, and again in its Excéptions, MATR has contended
that its Complaint shiould bé upheld because, inter alia, it purportedly {1} expended
“substantial funds™ to provide service to WACMA (MATR Exceptions, p 3y and (2)
"would bé compelled to raise its water rates by approximately 30%" (MATR Exceptions,
p. 9). PAWC respcmt‘uliy submuts that those considerations not only afc irrelevant to
resolution of the fundamental legal issues ﬁrcseﬁted in this procecding, but were

thoroughly discredited upon closer examination.
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1. That MATR Made Certam Investments In Antxcxpatwn of
WACMA Remaining A Customer

In his direct testimony (MATR Exh. 1}, MATR witness Lenze discusséd »tw’o
projects that he al‘feged were undertaken, at least in part, in order for MATR to be able to
continue 1o serve WACMA: (i) a purported $4.0 million expansion of MATR’s treatment
plant in 1995, and (i1) design and engincering sgork related to a pbssible expansion of
MA’TR’S “main water transmissio‘nk line.” However, as Mr. Lenze’s cross-examination
demonstrated, there were other, arguably more i mportant reasons why MATR made these

invesiments,

“As a preliminary matter, Mr. Lenze grossly overstated the cost of the 1995 project
by quoting a ﬁguré that encompassed not only an expansion of the plant’s capacity, but
the installation of a wastewater treatment system as welf (Tr. 28-30).2 More significantly,
a driving force behind the decision to construct additional treatment capacity was the fact
that, in the early 1990°s, MATR entered into a long term contract 1o suppiy at least 85%
of Findlay Township’s water rec_guiremcnt& Indeed, in ité application to the Department
of Environmental Resources for a public water supply permit, MATR described the need

o

for the treatment plant cxpansmn as “[d]ue to population growth in the service area and

£ Ins its Exceptions (p. 6, fin. 2), MATR asserts that PAWC “falsely argued” that the.
waslewalter system had nothing to do with the treatment plant expansion project. PAWC,
in fact, has never made that claim. Rather, what the Company has suggested is that the
wastewater treaiment factlities benefited the entire plant and that their costs cannot be
viewed as having been incurred solely for the purpose of providing service to WACMA.

17



the addition of Findlay Township as 4 regular customer™ (Tr. 33-35).2 In short, this

project does not appear to have been driven by MATR’s service to WACMA,

WACMA’s role in the expansion of the “main water transmission line™ is equally
tenwous.  First, construction on this line has not even Qtarted (Tr. 35-36). Second, there
would be no need for this work until at least the year 2008 if PAWC were to suppla‘m
MATR as WACMAs primary supplier (Tr. 48-49). Third, and as MATR noted in its
abplicmian to the Environmental Protectidn Agency for grant money, oné of the principal
purposes oi‘ this project is to incicasc fire flows to MATR’s own customers {Tr. 46-47},

not to serve WACMA.

Mr. Antonelli also testified that MATR bad made improvements 'io its systen
purportedly to serve WACMA, Citx‘ng “a new 12-inch water line along Mobay Road™
(MATR Lxh. 2, pp. 7-8), Yet, when questioned on this elaim, Mr. Antonelli readily
acix'xxittcd that the line had another purpose, i.c. 1o provide sufficient fire f]oivs to 4 new
Lowe’s home improvement store. Mr. Antonelli further acknowledged that Lowe’s was
probably assessed a tap-in fee by MATR, thereby helping to defray the cost of installing
the new line (Tr‘\54~56).

2. That MATR Would Have To Increase Its Rates B) 30% If lt
Lost WACMA As A Customer

This assertion, like so many others that MATR has made during the course of this

proceeding, simply lacks eredibility. The claim was initially made by Mr. Lenze (MATR

2 It is possible that the additional sales to Findl ay Township served to cover most and
perhaps all of the debt service incurred by MATR when it financed um treatment plant
expansion, Mr. Lenze did not know (Tr. 35).
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Exh. 1, pp 25-26). However, when he was asked about it, Mr. Lenze made it clear that,

- in this nstance, he was relying entirely on work performed by Mr. Antonelli (Tr. 39).

As subsequent questioning of Mr, Antonelli brought to light, there are at least
three serious probiéms with his rate analysis. First, he significantly oversta_ted.the ~
re#cxiues 1haf MATR’s sales to WACMA would likely produce on a normalized, ongoing
basis (Tr. 51-52). Second, Mr. Antonelh completely i«gnc’)red the savings that would
accrue to MATR in the form of avoided purchased water costs if WACMA WETE No
Iongcr a customer. Those costs approximated $460,000 in MATR’s fast (2002-2003)
fiscal year (Tr. 52-54). Third, Mr. Antonelli disregarded the capital cost savings that
MATR would realize by being able to defer certain major improvemv:m projects. In the
case of the “main water transmission line” pmjcd discussed supra, the annual debt

service cost estimated by Mr. Antonelli ranged between SZ‘?O,DOO and $300,000.

Moreover, following oral argument on its Petition Jor Interim Emergency Order, |
MATR moved into evidence a debt service schedule which shows that MATRs future
capital costs (i.e. repayment of principal and interest on outstanding indebtedness) will be
»'substamialiy below the levgls 'prcsﬁrxaptively recovered thrbugh its existing rates (MA' R
Exh. 16). As that schedule indicates, MATR s total annual debt service will approximate
$2.77 miltion during its current ﬁscal‘ year, will decline to $1.70 million next year, and

fall in a range of $2.1-$2.2 million thereafter.

MATR, in its Exceptions (p. 9, fin. 5), attempts to respond to these criticisms,
arguing first that the 30% figure “represented an *approximate’ number.” MATR next

takes issue with PAWC’s coniention that Mr. Antonelli substantially overstated the



revenues Lhai ongoing sales to WACMA would generate for MATR, contending that the
ﬁgure used by Mr. Antonelli was only slightly more ‘than sales in the prior year. In fact,
during 2002-2003, the period utilized by Mr. Antonelli, MATR sold WACMA 1,074,926
GPD, which was aboui 224,000 GPD, or 26% more than the previous year (PAWC Reply
Brief, p. 6; M‘AT R Exh. 4). More to the point, Mr. Antonelli acknowledged that the sales

levels he had used in his analysis were “on the high side” (Tr. 51).

MATR also alleges that the purchased water costs that Mr. Anlom:-ih failed to take
nto aceount were “a one time matter,” However, MATR cites no record support for this
proposition and there is none. To the contrary, Mr. Antonelii agreed that MATR incurred

;substaﬁtia! purchased watef expense to serve WACMA's needs over a period of “several
yeurs” {Tr. 52). If MATR no longer served WACMA, these costs presumably would
disappear and the resulting savings would offset, at least in part, the rate increase that

MATR claims it would have to impose.

Lustly, M’ATR contends that Mr. Antonelli did not disregard cenain'cknpitat cost
savings becuuse “whether these costs are immediate or will be deferred, they will
nevertheless be incurred by MATR” (MATR Exceptions, pu‘ 11}, MATR's rationaiizmi.on
misses the ‘poim. II‘MATR can delay having to invest rajor construction dollars as a
}consequcnce of no longer serving WACMA, that will certainly mitigate, and perhaps

even eliminate, MATR’s need to increase rates in the near-term.

In short, MATR’s rate analysis is severely flawed and should be disregarded.




F. Miscellaneous Legal Arguments

At page 3 of its Exceptions, the PMAA asserts that the ALJ “failed to undefstand”
its Filed Rate Doctrine argument, purportedly because he was incapable or unwilhing to
do so, and it then proceeds to “attempt to explain itself ” The discussion that follows,
however, is n’onscnsfcal. Contrary to the PMAA’s apparent belief, the Filed Rate
Doctrine was nat developed to police competition between utilities and has aothing to do
with creating “an even playing field.” Rather, it stands for the proposition !hai a utility
must charge the rates on file with the Conunission unless and until those filed rates are
changed. The Filed Rate Doctrine is not implicated in this case because the rate
contained in PAWC’s Agreement with WACMA falls well within the range of just and
reasonable rates defined by Rider DRS, See Pa. P.U.C. v. Pennsylvania-dmerican Water

Co. (Opinion and Order on Renand), 1996 Pa. P.U.C. LEXIS 199.

In like fashion, MATR claims that Rider DRS violates Section 1304 of the Code,
which prohibits ur:f*czxsonublc discrimination (MATR Exceptions, p. 3) 2 This argument,
which MATR mukes no effort to support, was also rejected by the Commission in its
1996 Opinion and Order on Remand, wherein the Commission expressly found as
follows: "The filing procedure approved herein will provide amypile opportunity for
regulatory review (o assure the OCA and the Commission’s enforcement staff that

PAWC is not engaging in diseriminatory practices under the riders.”

2 MATR actually references Section 1034 of the Code. However, PAWC assumes that this
1s a typographical error. :
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V.  CONCLUSION

In the ﬁmﬂ analysis, the Commission should recognize the various concerns
expressed by MATR and the PMAA [or what they reully are - - a transparent attempt by
MA’I‘R to recapture a former customer that was able to negotiate a better deal clsewhere.

- As the ALJ and the Commussion correcuy’observéd in rejecting MATR s Petition for
Interim Emergency Order: “[While MATR woufdk certainly benefit it” its requested relief
were granted, the pubhic, as represented by the interests of PAWC and WACMA, and
their respective customers, would be significantly disadvantaged” {March 18, 2004 Order

at pp. 7-8). That is surely not a result that the Commission should facilitate.

For that and the other reasons set forth above, PAWC respectfully requests that
 MATR's Complaint at Docket No, C-20030092 be dismissed, the reliet sought therein

denied and this proceeding terminated.

Respectfully submitted,

TP Gadsdem

Thomas P. Gadsden

Morgan Lewis & Bockius LLP

1701 Market Strect

Philadelpbia, Pennsylvania 19103-292]

215.963.5234
Of Counsel: tgadsden@morganlewis.com
Susan Simms Marsh Counsel for Pennsylvania-American
Associate Corporate Counsel Water Company '
Pennsylvania-American Water
Company

800 West Hershey Park Drive
Hershey, PA 17033 o
717.531.3208

Date: May 27,2004
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held Macch 18, 2004

Commissioners Present:
Terrance J. Fitzpatrick, Chairman
Vice Chairman Robert K. Bloom
Glen R. Thomas
Kim Pizzingeilli
Wendell F. Holland

The Municibzx‘l Authority of the ~ - C-20030092

Tewnship of Robinson ‘ ~
V.

Pcninsyl\*am51~Americ§m Walter Company

Pennsylvania Municipal Authorities Association,

Intervenor

OPINION AND ORDER
BY THE COMMISSION:

Before us for consideration is the February 19, 2004 Order Certifying
Material Question to the Commissjon (Certification Order). The Certification Order

cotes belore this Commission pursuant to the procedures of 52 Pa. Code § 3.10(b),




regarding the grant of imerim emergency relief ' On February 19, 2004, presiding
ALJ Larry Gesoff issued an Interim Emergency Order (Emergency Order) denying
‘interim emergency relief to the Municipal Authority of the Township of Robinson
IMATR}, based on the ALJ's consideration of the Petition for an Interim Emergency
Order (Petition) filed February 12, 2004, by MATR. Pennsylvania-American Water
Company (PAWC) filed an Answer to the Petition on February 17, 2004.

On February 26, 2004, PAWC filed a Non-Proprietary Brief in support of
the Emergency Order. Also on February 26, 2004, the Western Allegheny County
Municipal Authonty (WACMA) filed a Brief on Interlocutory Review of Material
Question. On February 27, 2004, MATR filed a Brief with regard to the Emergency
Order.

History of the Proceedings

Under a 1983 water supply agreement which expired on OLtober 21,2003,
(the 1983 Agreement), WACMA purchased most of its water from MATR. On
March 28, 2003, WACMA entered into a water supply agreement with ‘PAW(, to

purchase most of its water from PAWC (the 2003 Agreement).

On April 15, 2003, MATR filed a Complaint asking the Commission to
void the 2003 Agreement, asserting that it constitutes an unlawful exercise of PAWC’s
tariff Rider DRS-Demand Based Resale Service (Rider DRS}). Consummation of the
2003 Agreement was conditioned upon the receipt of all necessary permits and approvals

from the Pennsylvama Department of Environmental Protection (DEP). On Qctober 16,

! Tursuant to the Commission's Rules of Administrative Practice and

Procedure, the grant or denial of relief by an interim emergency order must be certified
by the presiding Administrative Law Judge (ALJ) to the Commission as a material
question to be addressed i accordance with 52 Pa, Code § 5.305 of our rules pertaining
to tnterlocutory review.

457840vt
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2003, before the 1983 Agreement expired, WACMA and MATR entered into an
agreement extending the term of the 1983 Agreement until the earlier of: (1) 24 hours
after MATR receives written notice from WACMA that its Water Allocation Permit has
been modified to increase WACMA's daily water allocation av:iilable from PAWC or
(2) April 2. 2004. |

On January 21, 2004, the Commission held a hearing on MATR’s
Complaint at which the Parties entered into several supulations. The Parties will file
‘Main Briefs on March 15 and Reply Briefs on April 2, 2004. On February 3, 2004, DEP
assued the water atlocation and public water Supply permits requirsd under Section 4.8 of
the 2003 Agreement. On February 4, 2004, PAWC began to provide water to WACMA
under the terms of the 2003 Agrecment. |

On February 12, 2004, MATR filed its Petition for Interim Emergency

- Order asking that the sale of water by PAWC 10 WACMA, under the 2003 Agreement,
be barred until the Cornmission enters a final order in this proceeding, On February 17,
2004, PAWC filed an Answer to MATRs Petition.* On February 17, 2004, the
Commission held a hearing pursuant to Section 3.9 of the Commission’s procedural
rules.® That Section requires that no interim emergency arder may be issued until the
presiding ofticer holds a hearing on the merits of the petition within ten days of receipt of

the petivon.

Witnesses did not testify at the hearing. Instead, counsel for the Parties
gave oral argument 1 support of their positions. The record of the proceeding consists of

the record muade at the Junuary 21, 2004 evidentiary hearing on the underlying

2 The Commission’s procedural rules at 52 P"l Cade § 3.6(b) provide that an
Auswer to a Petition for an interim eme: rgency order is not required (because an ‘
allegation contained in such a petition is deemed to have been denied by opposing
partics), but allows a participant to file an answer if desired.

! 52 Pa. Code § 3.9.
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Complaint, supra, which the Parties incorporated: by reference, the exhibits and a 46-page

transcription of the notes of testimony.® The Parties did not file Briefs.

On February 19, 2004, ALJ Larry Gesoff 1ssued an Interim Emergency
Order (Emergency Order) denying interim emergency relief to MATR, based on his
consideration of MATR’s Petition. On the same date, the ALJ issued his Certification

Order herein. The question certified is as follows:

Whether the Interim Emergency Order issued February 19,
2004 denying MATR’s request for interim emergency relief is
iy accord with the evidence developed in the proceeding,

Responses to the ALY's Emergency Order were filed as above noted.
Discussion

The only issue ripe for decision at this time is ‘whcth‘er MATR is entitled to
the relief requested in its Petition for Interim Emergency Relief pending the outcome of
ity (Z*omplmnt; Scetion 3.7(ay of the Commission’s Regulations, 52 Pa. Code § 3.7(a).
provides that an tnterim emergency order” may be issued by the presiding officer upbn a

showing that;

(1;  The petitioner’s right to relief is clear
(2y  The need for reliel is immediate.
(3r  The injury would be irreparable f relief is not granted.

(4)  The retief requested is not injurious to the public interest.

* {mnsmpl at 137-179. :

: Section 3.10 of our Regulations, 52 Pa Code § 3 10. requires that
Section 5 305 of vur Rules of Administrative Practice and Procedure. 52 Pa. Code
& 5305, govern the review of tenim emergency orders.
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| It 15 well settled that these prerequisites or elements for the issuance of an
interim emergency order are cumulative. All of them must be met and the failure of a
petitioner (0 meet any one of them requires the denial of emergency relief. See
Emergency Order at 4, see alsv Big Apple Dinner Theater, Inc. v. Bell of Pennsylvania,
Docket No. C 00934817 (Order entered April 30, 1993); Crums Mill Associates, et al. v.
Dauphin Consl. Water Supply, Docket No. C-00934810 (Order entered April 16, 1993);
Leonard v. Thornburgh, 463 A.2d 77 (Pa Commw. 1983}, We shall review the

four elements seriatim.
1. MATR’s Right to Relief [s Not Clear

MATR contended that it made a prima facie case that PAWC's sale of
water to WACMA under Rider DRS is illegal. It argued that when approved by the
Commission, Rider DRS was, and still is, to be used to retain a éus{c)mer;threatening Lo
feave PAWC and not (o attract new load except in a limited sense. (Tr. at 157, 166-167).
PAWC responded that the evidence at the January 21, 2004 hearing makes it clear that
the Partics to the Commisston proceeding, which resulted in the Rider DRS being
;ipprm“cdr, anticipated that Rider DRS would be used to retan load, the situation here, and

also to attract load, which is arguably also the situation here. (Tr. at 161).

The ALJ concluded that whether PAWC applied Rider DRS properly is the
ultimate issue before the Commission. He also noted that the case on the menits is at the
briefiny stage, and that at this point MATR’s right to relief 15 not clear. (Emergency
Order at 5). Qur review of the record as developed leads us to conclude that MATR has
faited to demonstrate a clear right to the requested relief. It is apparent that the only
%‘Qgicta% interpretation of Rider DRS 1s that it way designed to facilitate both the retention
and the atttaction of load. (Emergency Order at 5). PAWC concedes that such was its
atended purpose. (PAWC Statement 3). (PAWC Brief ut 2-3). Therelore, MATR’S

nght to relief s not clear.
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2. MATR’s Need for Relief is Immediate

The term “emergency” is defined in 52 Pa. Code 3.1 as follows:

Emergency - A situation which presents a clear and present
danger to life or property or which is uncontested and requires
action prior to the next scheduled public meeting.

PAWC pointed out that MATR's Complaint contained a request for injuncuve rehef but
that MATR waited over ten months to file its petition for interim emérgeney relief. (Tr.
at 162). MATR responded that its Complaint requested an injunction barring PAWC
from constructing any facilities regarding the contested service MATR added that when
:t hiled ity C(nﬁpmim it could not have requested the relief it now seeks because at that
time the 1983 Agreement was still in effect. It filed its Petition shortly after the 1983
Agreement expired. (Tr. at 167). Specifically, PAWC’s service of water to WACMA
undet the 2003 Agreement began on February 4, 2004. MATR filed its Petition on
February 12, 2004,

Our review of the record indicates that when it filed its Complaint, MATR
did ask the Commission o prohibit PAWC from commencing service to WACMA under
Qe terms of the 2003 Agrecment, and its Petition for Interim Emergency Order seeks the
same rehel. However, while it can be argued that MATR siepx on its rights, it appears
that MATRs need for relief 18 immediate because 1t 1s no longer serving WACMA and
PAWC 1s. (Emergency Order at 7). On this basis, we conclude that MATR has met this

prerequisite tor emergency relief.
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3. MATR Will Not Suffer Irreparable Harm

MATR maintained that if it were to be successful on the mertts, it would be
irreparably harmed if emergency relief is not granicd now because it would lose the
revenue it would receive by continuing to sell water to WACMA, and it would be unéble
then to recover the revenue, under any cause of action, from PAWC or WACMA. (Tr.
at 157). PAWC argued, on the other hand, that it is not necessarily injurious for a
business enterprise o encounter competition in its ficld, citing Brinks, Inc. v.

- Pennsylvania Public Utility Commission, 1982 Pa. Commw. LEXIS 1264 (1982).

Premised on our review, we conclude that the injury alleged by MATR
does not rise to the level of irreparable harm $o as to justity emergency relief. We find
that any alleged diminution in MATR’s revenues would be precisely the kind of
“eompetitive” impact that the Commonwealth Court has held “does not amount to an
injury, irreparable or otherwise.” (See Brinks, supra). Accordingly, we conclude that
MATR has not satisfied the third prerequisite for the grant on an interim emergency

order.
4.  The Relief Requested Is Injurious to the Public Interest

MATR asserted that the relief it requested is not injurious to the public
interest and that indeed the public interest would be harmed 1f an unlawful rate is
permitied to be charged. According to MATR, it would have (o increase its rates by
about 30% because of the loss of WACMA as a customer, solely because of the illegal
use by PAWC of Rider DRS. PAWC, on the other hand, questioned whether MATR

would have Lo raise its rates by 30% if it loses WACMA as a customer.

The ALJ concluded that while MATR would certainly benefit if its

requested relief were granted, the public, as represented by the interests of PAWC,
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WACMA, and their respective customers, would be significantly disadvantagcd‘
(Emergency Order at 9-10). We agree, and we would further note that MATR’s principal
claim, wiz: that 1t would have to increase its rates by 30%, was unsupported. On cross-
| examination, Mr. Antonelli, on whose calculations MATR relied, revealed that he: |
(1) grossly overstated the revenues that MATR’s sales to WACMA could reasonably be
expected o prcsd\j«:a on a normalized, ongoing basis; (2) ignored the purchased water
costs that MATR would no longer incur if it was not obliged to serve WACMA; and
(3} failed to take into account the capital cost savings that would accruc to MATR by -

being able to defer several large projects. (PAWC Brief at 4).
Concl‘usiony

Upon review of the transcript, exhibits, and consideration of the Certifi-
eation Order, we find that MA'TR has failed to meet three of the four prerequisites set
forth at 52 Pa. Code § 3.7(a) so as to warrant a grant of emergency relief. 'Specifically,
we conclude that MATR has not shown either (1) that its right to relief was clear: (2) that
it would be irreparably harmed if its Petition were not approved; or (3} that the relief
requested would not be injurious to the public interest. (Emergency Order at 5-10).
Accordingly, we shall answer the yuestion certified by ALY Gesoff in the affirmative;

THEREFORE,

ITIS ORDERED:
! That the material qumti(m certified per Order Certifying Material

Question by Admxmstmnve Law Judge Larry Gesoff, on lcbruarv 19, 2004, be, and

hereby is, answered in the Affirmative.
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4 2. That the Interim Emergency Order of Administrative Law Judge
Larry Gesoff issued on February 19, 2004, is hereby ratified and adopted as the action of

the Commmission.

3 That the Petition of the Municipal Authority of the Township of
Robinson for an [nterim Emergency Order, filed on February 12, 2004, prohibitiﬁg the
sale of water from Pennsylvania-American Water Company to the Western Allegheny

County Municipal Authority is denied.

4, That a copy of this Opinion and Order be served upon all Parties of

record.
~ BY THE COMMISSION,
James §. McNulty,
Secretary

(SEAL)Y
ORDER ADOPTED: March 18, 2004

ORDER ENTERED: MAR 18 2004
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

- =

s i i
AR

THE MUNICIPAL AUTHORITY OF

THE TOWNSHIP OF ROBINSON
Complainant-Petitioner,
v Dacket No. C-20030092

PENNSYLVANIA-AMERICAN
WATER COMPANY

Respondent.

REPLY OF INTERVENOR

WESTERN ALLEGHENY COUNTY MUNICIPAL AUTHORITY

TO EXCEPTIONS TO THE INITIAL DECISION OF

ADMINISTRATIVE LAW JUDGE LARRY GESOFF

L INTRODUCTION
Western Allegheny County Municipal Authority (“WACMA”) Intervenor in
support of Respondent, Pennsylvania-American Water Compﬁny (“PAWC") has
| previously filed its Main Brief and Reply Brief in this proceeding. Those pleadings
contain a detailed history and the current status of this proceeding which WACMA

requests be incorporated by reference herein.




Following the closing of the record and the submission of Bricfs by the parties,
A'dministrative Law Judge Larry Gesoff issued his Initial Decision on April 28, 2004 in
which he concluded, ih:er alia, that Complainant, The Municipal Authority of the
Township of Robinson (“MATR”) had failed to meets its burden of proof and that the
Complaint should be dismissed. (1.D. pp. 24-25)." Judge Gesoff’s Initial Decision also
contains an accurate and detailed history of this proceeding. (LD. pp. 1-4).

MA’T R arid the Pennsylvania Municipal Authoritics Association (“PMAA™),
Intervenor for the limited purposes of filing an Amicus Brief (Tr. 8; LD. 2) 2 have filed
Exceptions to Judge Gesoff’s Initial Decision. WACMA now replies to those
Exceptions.

II. THE EXCEPTIONS

MATR’s pleading consists of two Main Exceptions with subpms (MATR Ec. pp.
1-5) followed by a “Narrative Factual Background” and a lengthy “Argument”. The first
Exception, which contains five subparts, generally takes issue with Judge Gesoff's
conclusions of law that MATR has not met its burden of proof in this proceeding, that
Rider DRS rates may be used to attract load as a matter of law, that Rider DRS was

legally utilized by PAWC under the facts of this case, that the application of Rider DRS

[

' Cnations prcwdﬁd by “L.D." refer to pages of the [uitial Decision of Adnumstrative Law Judge Larry Gesoff by
“Tt * 10 pages of the transcript of testimony ; by “Ex.” to heaning exhibits; by “MATR Fc * to pages of MATR s
exceptions; and by “PMAA Ec.” to pages of the PMAA Exceptions. The inclusion of the name of 2 witness
followed by 2 numencal reference denotes an exhubst within the referenced hearing exhibit. ,

% In view of the limitations on PMAA’s scope of intervention in this proceeding, it is questionable whether PMAA
has standing to file Exceptions or any other pleadings in this proceeding.
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to the PAWC-WACMA Agreement does not violate Section 1034 of the Public Utility
Code and ihat the Complaint should therefore be dismissed.

The second Exception ¢onsisting of 13 subparts is a recitation of alleged failures |
by Judge Gesoff to make certain findings of fact. Significantly, with respect to most of
these allegations of factual errors, there is little or no further support or development in
the pleading and in some instances no further mention is made in the pleading.

In its Argument, MATR advances the same general arguments contained in its
Initial and Reply Briefs. Essentially, MATR contends that Judge Gesoff erred in his
analysis,‘ findings and conclusions with respect to the genesis and the application of Rider
DRS to the 2003 Agreement betweeh WACMA and PAWC and otherwise failed to make
~ the ﬁﬁdings of fact and conclusions of law requested by MATR on these issues.

MATR’s Exceptions also continue to suggest that there was some impropn‘cty in the
actions of PAWC and WACMA which resulted in the 2003 Agreement to the excmsion
of MATR.

PMAA’s Exceptions consist of five pages and, incorporates by reference the
Ekceptions of MATR. Insomewhat caustic and personal terms, PMAA takes issue wkikth
Judge Gesoff’s factual findings concerning the prior Commission proceeding‘ that
approved Rider DRS, his interpretation of Rider DRS in tlﬁs proceeding and his

comments concerning the failure of PMAA to develop the so-called “Filed Rate




Doctrine™ issue.® Except for its brevity, PMAA’s treatment of these issues is virtuﬁlly
identical to that set forth in its Initial Brief.
[II. SUMMARY OF ARGUMENT
Judge Gesoff has written a very thorough ahd carefully crafted Decision émd his
conclusions of Iaw with respeCt to the following essential issues are abundantly supported
by the record and are well documented in his Decision:
- 1. Rider DRS rates are to be used td retain load and to attract load.

2. The four criteria for the application of Rider DRS to the PAWC
Agreement between WACMA and PAWC have been met.

; 3. PAWC’s Rider DRS tariff is a dul y filed tariff which establishes just
and rcasonable rates.

4, The application of Rider DRS rates in the PAWC Agreement does
not vm!ate Section 1304 of the Public Utility Code.

5. MATR has not met its burden of proof and its complaint should be
dismissed. (L.D. p. 24).

It is clear that Judge Gesoff carefully conéidered and a’d’dressed the contentions of
MATR and PMAA which he believed to be relevant to the essential issues and based on
his'sound findings é)f fact and the above com’:iusions‘ of law‘dismissed the Complaint.’

| Thc Exceptions of MATR and PMAA g;cnerally advance the same arguments set
forth in their respccti\}c Briefs. Those arguments have been resoundingly set to rest b y

Judge Gesoff’s excellent Decision. Accordingly, there is no sound basis on which the

} PMAA § treatment of this issue is confusing and, in any event, the “Filed Rate Doctrine™ is clearly inapplicable to
the facts of this case. Judge Gesoff succinctly and effectively disposed of thus issue {1.D. p. 22; Note 41-44) and ro
{urther response is reauired or Justified. ,



Commission should disturb Judge Gesoff’s Decision which should be affirmed in its
entirety.

IV. ARGUMENT
A.  JUDGE GESOFF’S FINDINGS OF FACT AND CONCLUSIONS OF LAW

ARE CLEARLY SUPPORTED BY THE RECORD.

MATR and PMAA take issuc with certain of J udge Gesoff’s Finding of Fact
which they then use as a basis for attacking his concl“usionsﬂ‘of law. Based on the
evidence presented by the parties, Judge Gesoff incorporated into his Decision 33
separate Findings of Fact (1.D. pp. 5-14). These Findings of Fact are accurate and
complete and are abundantly supported by citations to the record. Moreover and contrary
to the arguments of MATR and PMAA, Judge Gesoff’s Findings of Fact strongly support
his conclusions of law.

Based on his Findings of Fact, Judge Gesoff succinctly summarizes his Decision
as follows (1.D. pp. 4-5):

As the Commission made clear in its Ratification
Order, Rider DRS is to be used to retain load and to attract
load. The four criteria for the application of Rider DRS have
been met, WACMA has purchased water from PAWC since
1957, WACMA and PAWC entered into a service agreement
for a term of more than 10 years and at a daily load factor of
not less than 0.75. WACMA had two viable competitive
alternatives to service from PAWC and the intention to select
that alternative to the detriment of PAWC and its other '
customers. PAWC produced documentary evidence of the

~existence of a competitive alternative.
Because PAWC properly applied Rider DRS,

the 2003 Agreement should not be disturbed and MATR’s
complaint should be dismissed. (Emphasis Added)
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B. THE ARGUMENTS OF MATR AND PMAA CONCERNING THE

APPLICATION OF RIDER DRS TO THE PAWC-WACMA AGREEMENT

ARE WHOLLY WITHOUT MERIT.

It 1s anticipated that the Reply to Exceptions filed on behalf of PAWC will address
the issues raised by MATR and PMAA concerning the history and proper application of
Rider DRS. The following will address the essential issues régarding Rider DRS which
involve WACMA. |

At the outset of the Discussion portion of his Décision, ’Judge Gesoff concisely
states “that the ultimate issue to be discussed in this procecding is wh’etyh'er the PAWC
Agreement properly applies Rider DRS” (L.D. p. IS). The Judge then proceeded to apply
the four requirements needed for the application of Rider DRS (1.D. pp.18-22). 1t does
not appear from the Exceptiohs that MATR or PMAA scriously challenge the Judge’s ~
well documented findings that the first three requircments of Rfder DRS have been met.

L WACMA Clearly Had “Viable Competitive Alternatives” To PAWC,

MATR continues to take issue with the Judge’s conclusion that WACMA had
vi‘abi‘e’ competitive alternatives to service from PAWC and intended to select that
alternative to the detriment of PAWC (MATR Ec. pp. 3, 9, 13-14, 24), Judge Gesoff
disbusscs in detail the requirement that WACMA have a viable competitive alternative to
service from PAWC for Rider DRS to be apply and makes the tollowing very pertinent
findings: |

At pages 15-16 and 29-30 of its Main Brief, MATR

argues that the PAWC Agrecment falsely states that WACM
had “an alternative to significantly reduce, or perhaps



eliminate, its purchases from PAWC.” MATR refers to the
negotiations to extend the 1983 Agreement wherein it had
proposed to WACMA and 85% minimum purchase
requirement, the same requirement contained in the 1983
Agreement. MA'TR states that it was prepared to accept
WACMA'’s request that it be a 75% supplier. It adds that
WACMA'’s actual purchases from MATR during 1998-2002
had been less than the 85% minimum required by the 1983
Agreement. MATR concludes that PAWC produced no
evidence of a proposal by MATR or anyone else to
significantly reduce or eliminate PAWC’s service to WACMA.
In addition, Mr. Lenze’s testified that the MATR Board
was prepared to agree to 75% if that was all WACMA was
willing to purchase.

There is no other record evidence to support
MATR’s assertion, Even if there were, the assertion is of no
consequence because the MATR Board never conveyed to
WACMA its alleged readiness to agree to 75%. (Footnotes
omitted) (Emphasis Added) (1.D. p. 20).

Incredibly, MATR continues to argue in its Exceptions that Judge Gesoff erred by
“failing to find that MATR was prepared to agree to provide WACMA with 75% of
WACMA’s total water needs if that quantity was the maximum amount of water
WACMA was willing to purchase from MATR” (MATR Ec. p.3, 92(c)) and later
contends that "“MATR was prepared to accept WACMA’s request that it be a 75%
supplier” (MATR Ec. p.9).

These arguments are made by MATR in the face of the clear evidence of record
that throughout the negotiations with MATR, WACMA made its position clear that the
term of the Agreement could not exceed twenty years and that minimum purchase

percentage could not be more than a maximum of 75% (WACMA Ex. 1, pp. 8-11).

Notwithstanding the testimony of MATR to the contrary (MATR Ex. 1, pp. 22-23;



WACMA Ex. 1, p. 15), MATR never accepted WACMA’s terms (WACMA Ex. 1, p. 15;
MATR Ex. 1, Lenze-7).

MATR cites the requirement that WACMA purchase at least 75% to 85% ofits
water from MATR, as evidence that WACMA would still have purchased a substantial
amount of water from PAWC. The flaw in MATR’s analysis 1s its assuniption that
WAMCA would have purchased only the mmimum amount of water required from
MATR had it entered into a new water supply agreement. In fact, WACMA was
| ‘negotiating a minimum purchase obligation with the flexibility fo use other water
suppliers for part bf its supply requirements. Clearly, a minimum purchase obligation
would not prevent WACMA from purchase 100% of its water requirement from MATR,
particularly where the regular tariff rate of PAWC was substantially higher than the
MATR rate.

With respect to MATR s interpretation of the application of the minimum pl,irchase
obligation, Judge Gesoff makes the following significant finding:

In addition, MATR is incorrect in assuming that
WACMA would have purchased only the minimum amount
MATR required had MATR and WACMA entered into a new
contract. As Finding of Fact Nos. 7-20 demonstrate, WAMCA
was negotiating for a minimum purchase obligation so it would
have the flexibility to use other water suppliers for part of its
supply requirements. Also, WACMA could have decided to

- purchase 100% of its water requirements from MATR in the
face of the PAWC’s higher (83.90 per thousand gallon ) Group
A Resale Rate (1.D. p. 20).

Notwithstanding this clear and unequivocal language, MATR's Exceptions

continue to misapprehend the nature of the minimum purchase requirement.



[t is clear that at the time the 2003 Agreement was signed and during the period
leading up to the execution of the Agreement, WACMA had viable cdmpétitive
alternatives to service from PAWC and, absent the application of the Rider DRS rate,
may well have selected one of those alternative suppliers. In view of the fact that

| WACMA’s then current water supply agreement was with MATR and negotiations
between WACMA and MATR to renew that agreement had been ongoing since 1998
(MATR Ex. 1, pp 14-16), WACMA clearly had a viable competitive alternative to the
services offered by PAWC. In addition, WACMA has historically purchased water from
the Moon Township Municipal Authority which was also a ‘viable alternative (PAWC Ex.
I, pp. 4-5; WACMA Ex. 1, p. 5).

With respect to the “viable competitive alternative” requirement, Judge Gesoff
found as follows:

Contrary to MATR’s argument, WACMA had two
viable competitive alternatives to service from PAWC. They
are MATR and Moon Township. Finding of Fact Nos. 31 and
32 demonstrate this. They show the amount of water WACMA
purchased from MATR, Moon Township and PAWC from
1988 to 2002, Since 1999, when WACMA interconnected its
two systems (see Finding of Fact No. 5), WACMA purchased
more water from MATR and Moon Township and less water
from PAWC.

Absent the application of Rider DRS, WACMA could
have selected one of these alternative providers, i.e., MATR or
Moon Township. Had this happened PAWC would have lost
its existing sales to WACMA and the opportunity to increase

- sale to WACMA in the future. (I.D. pp.20-21).

It is clear that if WACMA had entered into a water supply agreement to purchase

its water needs from another source, PAWC faced losing its existing sales to WACMA




and the opportunity to increase sales to WACMA in the future (PAWC Ex. 1, p. 7). Thus,
Rider DRS was properly applied to prevent WACMA from choosing another water
provider and possibly shutting PAWC out as a source altogether, a situation that would
cause certain fixed costs of PAWC to be borne entirely by PAWC’s other customers, as
opposed to being recovered in part through sales to WACMA (PAWC Ex. 1, p. 5).

2. The“Documentation” Non-Issue.

MATR continues to argue in two footnotes that the “viable competitive
alternative” requirement of Rider DRS has not been met since PAWC failed to produce
documentary evidence of the existence of a competitive alternative. (MATR Ec. p. 5,
Note I; p. 25, Note 15). This 1s another “non-issue” which is not deserving of a responée,
except to point out that the record is replete with evidence, both testimony and
documentary, establishing the existence of “competitive éltemaﬁves” (MATR Ex. 1, pp.
14-16, Lenze-1; MATR Exs. 3 and 4; PAWC Ex. 1, pp. 4-5).

Judge Gesoff resoundingly set this issue to rest by mziking the following findings
with respect to the “documentation” argument:

In footnotes 1 and 10 of its Main Brief MATR argues -
that PAWC has not produced documentary evidence of the
existence of a competitive alternative. The following, however,
qualify as the needed documentary evidence: (1) the 1983
Agreement between WACMA and MATR; (2) the October
2003 Extension Agreement; (3) correspondence between
WACMA and MATR; (4) Annual Water Supply Reports filed
by WACMA,; (5) the tabulation of WACMA'’s water purchases
during the period 1988-2002; and (6) water allocation permits

issued carlier this year by the DEP. (I.D. p. 22; citations in
notes 35-40 omitted).
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C.  THE GRANTING OF THE RELIEF SOUGHT IN THE EXCEPTIONS OF
MATR AND PMAA WILL ADVERSELY AFFECT THE INTERESTS OF
WACMA AND I'TS CUSTOMERS. |

L. Deépite Its Good Faith Negotiati‘ons Over An Extensive Period
Of Time, WACMA Was Unable To Reach Agreement With
MATR.

There is a thread throu ghout the MATR Exception which suggests that PAWC
and, to 4 lesser extent, WACMA acted improperly in the negotiations leading up to the
e;‘\(‘ecutiycﬁ of the 2003 Agreement between PAWC and WACMA‘ Asa resuit, MATR
contends thﬁt it has been adversely affected and is requesting the Commission to rectify
tiic situation, |

Presumably, PAWC’s Reply to MATR’s Exceptions will address this issue insofar
as it relates PAWC. From the standpoint of WACMA, the record is clear that WACMA
engaged in good faith negotiations with MATR over an extensive period of time, but was
never able to reach an agreement, Ess"en‘tia‘lly, MATR *“overplayed” its hand in the |
neg‘btiations by attempting to insist on further concessions from W‘ACMA and‘now is
asking the Commission to intervene and correct what was essentially a negotiating
blunder by MATR.

WACMA’s Main Brief addressed in detail the facts which’ have given rise to this
proceeding Which WACMA requests be incdrporated by reference herein (WACMA
- Main Brief, pp. 31-34). Essentially, WACMA and MATR engaged in good faith

negotiations with MATR over a lengthy period of more than four years in advance of the
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tefmination date of the 1983 Agreement (WACMA Ex. 1, pp. 7-8; MATR’s Ex. 1, pp. 15-
‘1 5, I,,enic-tl-, Lenze-7).
- Throughout those negotiations, WACMA maintained a consistent position with
respect to two csscmialissuesk, namely that the minimum purchase obligation could not
exceed 75% of WACMA’s total water suppiy requirements and the term of the contract
éoulé not exceed twcnty’ years (WACMA Ex. 1, p. 11). These requirements were
fashioned by the WACMA Buoard because of their concerns regarding MATR s a‘bility"to
contain its costs, the ever increasing demand for water service within WACMA’S service
area aﬁd WACMA’s knowledge of the changing nature of the water supply business
(WACMA Ex. 1, p.9).
As of the December 19, 2002 meeting between representatives of WACMA and
MATR, WACMA was under the impression that the two issues had been resolved and
that the purpose of the meeting was to finalize the language of a new water supply
agreement (WACMA Ex. 1, pp. 1 1-12, 15). At that meeting, MATR proposed to again
rencgotiate the key provisions of the agrecment, i.e., that the term be extended from
twenty years to thirty years and the minimum purchase requirement from 75% to 85%

- (WACMA Ex. 1, p. 12). |

Subsequentty, WACMA advised MATR that it was still willing to proceed with
MATR based on its prior understanding (WACMA Ex. 1, pp. 13-14). WACMA also
adviséd MATR at that time that if MATR was not willing to agree to the original terms
WACMA would have to explore other long-term water supply sources (WACMA Ex. 1,

pp. 13-14; MATR Ex. 1, Lenze-6). Notwithstanding the testimony of MATR to the
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contrary (MATR Ex, 1, pp. 22-23; WACMA Ex. 1, p. 15), MATR did not accept
WACMA’s terms (WACMA Ex. 1, p. 15; MATR Ex. 1, Lenze-7).

- As aresult of the continued inability of the parties to reach an agreement on the
essential issues as the termination date of the 1983 Agreement approached, WACMA
pursued negotiations with PAWC culminating in the execution of the 2003 Agreement
on Mafch 28,2003 (WAC‘,MA Ex. 1, pp. 16, 19-20; MATR Ex. 1, Lenze-é); |

‘ With respect to these negotiations, Judge Gesoff made the foﬂewfng signiﬁcaht
findings of fact: |

- Upholding PAWC’s use of Rider DRS deprives MATR

- of a large volume of sales to the detriment of MATR and its
customers. MATR will lose the revenue from the sales and its
remaining customers might be on the receiving end of a rate
increase. This predicament, irowever, is not the fault of
WACMA or PAWC. It resulted from the failed
negotiations between MATR and WACMA, summarized in
Findings of Fact 7-20 above, At all times during the
negotiations WACMA made its position clear, but MATR
did not. Faced with an expiring contract and the eleventh
hour escalation of terms it had previously rejected,
WACMA contracted with PAWC. PAWC did not engage
in predatory practices and did not entice WACMA to leave

- MATR. MATR carnot blame WACMA or PAWC for its
failure to negotiate a new sales contract with WACMA.
(1.D. p. 23). (Emphasis Added).

In sum, this proceeding amounts to a desperate attempt by a “disappointed suitor”
~ to use the Commission’s processes to achieve an objective that it was unwilling or unable
to accomplish thrcugh legitimate arms-length negotiations. Essentially, MATR is asking

- the Commission to advance its economic interests (which it failed to do) by denying to
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WACMA the benefits of PAWC’s competitive rate pursuant to Rider DRS and, in effect,
to tequire WACMA to purchase water from MATR at a substantially higher rate.
2. The Adverse Impact On’WACMA And Its Customers.

Itis of vital concern to WACMA that it continue to have available a sufficient
supply of water to meet the present and future needs of its customers. WACMA lS
currently r’eceiVing safe, reliable service from PAWC at a rate below that Sv’hich it had
been paying MATR. Ifthe rel ief requested in the Complaiat is granted, i.e., voiding ,thé
2003 Agreement and forcing any agreement between PAWC and WACMA to utilize
PAWC’S Group and Resale Rate, the consequences to WACMA and its customers would
be devastating.

| If the Agreement with PAWC is voided, WACMA will be left without a contract
for the supply of at least 90% of the water it provides on a daily basis to approximately
12,871 customers through 3,982 service conn.ections in Wc:stem’AHegheny County
(WACMA Ex. 1, p. 4). WACMA would be forced to purchase water at a much higher
price‘untilf it is able to ncgotiate a new water shp‘ply agreement, assuming that is feasible
given the history of the privor failed negotiations with MATR.

If WACMA is required to purchase water froni PAWC at its then current resale
’mte the effect will be a substantial increase in WACMA’s water costs. At the time
MATR filed its formal Complaint, PAWC’s sale for resale rate was $3.92/thousand
gallons, which mziy have been subject to change as the result of PAWC’s base rate case,

which rates became effective in January, 2004 (Tr. 176-177). This significant increase of
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more than $2.00/thousand gallons will clearly adversely affect WACMA and its
customers.

The alternative to WACMA purchasing water from PAWC at its standard resale
rate would be for WACMA to purchase water from MATR. Assuming WACMA would
be able to reach a satisfactory agreement with MATR, at the very least WACMAs costs
would increase substantially. Specifically, if WACMA is required to purchase water
from MATR, its costs would increase to $2.51/thousand ‘gaﬂor,zs, which is the rate MATR
has been charging WACMA under the terms of the extended 1983 Agrecment and which
rate became effective on December 15, 2003 (Tr. 174-176)-.

With respect to the impact on WACMA and its customers if PAWC is not able to
“use Rider DRS, Judge Gesoff found:

‘Dcnying PAWC’s usc of Rider DRS, at the rate of $1.90
per thousand gallon, would force WACMA to find a new water
supplier, either at PAWC’s resale rate of $3.92 per thousand
gallons or at whatever rate it could negotiate with MATR or a
different supplier. Losing the rate of $1.90 per thousand
gallons would clearly be to the detriment of WACMA and its
customers,

While these financial affects are significant, they do not
drive the decision in this proceeding. Rather they are the (not
uninportant) side effects of the decision. The issues in this
proceeding, however, are whether PAWC’s use of Rider DRS
was the use the Commission contemplated when it approved
the tariff filing in 1995 and whether PAWC’s contract with
WACMA met the criterion of Rider DRS. Those questions
have been answered in the affirmative as discussed above,

(L.D. pp. 23-24; Notes omitted). :
Accordingly, it is abundantly clear that the granting of the relief sought by

MA’I‘R in its Exceptions would adversely affect WACMA and its customers, both in
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terms of service and economic impact. Moreover, that result would also adversely affect

PAWC and its customers.

V. CONCLUSION

Based on the foregoing, WACMA respectfully requests that (1) the Commission

adopt the Initial Decision and Order of Administrative Law Judge Larry Gesoff; (2) the

Complaint at Docket No. C20030092 be dismissed; and (3) this proceeding be marked

closed.

Respectfully submitted,

VUONO & GRAY, LLC
2310 Grant Building
Pittsburgh, PA 15219
(412) 471-1800

Due Date: ~ May 28, 2004

321248

John X. Vuono, Esq. S
C. Indrisano, Esq.
Attorneys for Western Allegheny
County Municipal Authority
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i T PA PUBL
CERTIFICATE OF SERVICE sﬁégts%vg BUSE MM

1 hereby certify that | have this d’ay served a true and correct copy of the Reply of

Intervenor Western Allegheny County Municipal Authority to Exceptions of the
Municipal Authority of the Township of Robinson and Pennsylvania Municipal
Authorities Association to the Initial Decision of Administrative Law Judge Larry Gesoff
on the following partics‘ of record by electronic mail (1 copy) and by first class mail,
postage prepaid (2 copies):

The Honorable Larry Gesoff Thomas P. Gadsden, Esq.

Pennsylvania Public Utility Commission Anthony C. DeCusatis, Esq.
1103 Pittsburgh State Office Building - Morgan, Lewis & Bockius, LLP
300 Liberty Avenue ' 1701 Market Street
Pittsburgh, PA 15222 - Philadelphia, PA 19103
Bohdan R. Pankiw, Esq. John A, Pillar, Esq.
Chief Counsel Washington Center Building
Pennsylvania Public Utility Commission 680 Washington Road
Commonwealth Keystone Building Suite B101
400 North Street Pittsburgh, PA 15228
Harrisburg, PA 17105-3265 ~

- Albert J. Zangrilli, Jr., Esq. Michael J. Witheral, Esq.
Yukevich, Marchetti, Lickar & Zangrilli, P.C. Witherel & Kovacik
11 Stanwix Street 966 Perry Highway
Suite 1024 Pittsburgh, PA 15237

Pitisburgh, PA 15222-1324

Dated this 28th day of May, 2004.

Johy/A. Vucmo qu
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