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L. INTRODUCTION
On March 8, 2004, PAWC! filed its Initial Brief in this matter. Therein, PAWC
explained that MATR s attempt to arbitrarily restrict the use of Rider DRS was entirely
unsupported and c’ontrary to substantial rccofd evidence. PAWC further pointed out that
MATR’s “equitable” arguments were irrelevant and, in any event, had been thoroughly |
. 3 ) : \
discredited. Finally, the Company suggested that MATR’s sudden aversion to price competition w
was somewhat disingenuous given its willingness, in the past, to increase sales to WACMA at ‘
PAWC’s expense. |
PAWC files this Reply Brief in response to the Initial Brief submitted by MATR and to
the Post-Hearing Amicus Brief of the Pennsylvania Municipal Authorities Association
("PMAA"). Before turning to specific contentions set forth in those Briefs, PAWC offers several
observations. First, and notwithstanding broad assertions to the contrary, neither MATR nor the
PMAA can claim an informed understanding of the scope of Rider DRS as rieither party
participated in the case in which Rider DRS was first proposed and adopted. Perhaps for that
reason, both parties ignore entirely the testimony of Mr. Stout, who helped PAWC in the drafting
of Rider DRS and who was, therefore, able to speak from firsthand knowledge to its intended
© purpose.
Second, MATR and the PMAA resort to the time-honored litigation strategy of
attributing arguments to PAWC that PAWC never made and then r‘eskponding to tﬁem (i.e., the

“strawman’ approach). The most glaring example of this tactic is found in the PMAA’S Brief]

. Abbreviated terms carry the samne meaning as defined in Pennsylvania-American Water
Company’s Initial Brief.
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which devotes an entire section to the Commission’s authority to rule i this matter. In fact,
PAWC has never suggested that the Commission lacks such authority or that its exercise of such

authority would unlawfully interfere with PAWC’s internal management. Accordingly, much of

what the PMAA has to say is totally irrelevant to the issues that must be addressed in this case.

Finally, the Commission should recognize the various “policy” ﬁ:orwems expressed by
MATR and the PMAA for what they really are - - a transparent attempt by MATR to rcéapture a
t’ormer customer that was able to negotiate a better deal elsewhere. As the ALJ and the
Commission correctly observed in rejecting MATR s Petition for Interim Emergency Order.
“[Wlhile MATR would certainly benefit if its requested relief were granted, the public, as
represented by the interests of PAWC and WACMA, and their respective customers, would be
“significantly disadvantaged”(March 18, 2004 Order at pp. 7-8). That is surely not a “policy”

that the Commission should embrace 2

i Furthermote, it is unclear how the PMAA, whose members presumably include both sellers (such
as MATR) and buyers (such as WACMA), can credibly tuke sides in this debate.
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IL. ARGUMENT

A - MATR And The PMAA Ignore The Plain Language |
And History Of Rider DRS

MATR ax)d the ,PMAA contend, in strikingly similar terms, that Ridc} DRS should be
narrowly construed and orﬂy invoked, where necessary, to retain existing foad and no more. For
cxamplc; MATR asserts that Rider DRS should be available only “to a present customer who 1s
- already purchasing water from PAWC" (MATR Brief, p. 2132 MATR further argues that it was
never comcmplatcd that Rider DRS would be utilized “in the context of attracting a customer
away from anmhér water supplier” (MATR Brief, p. 27). The opposing partiesthen make a
guantum leap to conclude thut Rider DRS cannot be utilized i‘n a manner that results in any loss
of existing sales by an alternative provider. According to MA’I‘R and the PMAA. these

limitations can be gleaned from the “plain language™ of Rider DRS and from excerpts of the
record developed at Docket No. R—00943231 wherein Rider DRS was first proposed and
approved.

As explained in PAWC’s Initial Brief, there is no evidentiary or other basis for reading
| into Rider DRS the restrictions that the opposing parties, neither of which participated in that
¢arlier proceeding, now seek to impose. To the contrary, the “plain language” of Rider DRS
makes it abundantly clear that the Commission fully understood that the Rider could be used for

the dual purpose of retaining and attracting incremental IOad; Othenvisef, as Mr. Stout pointed
out (PAWC St. 3, p 4), the reference to “additional factlities” as a component of the mifximum
costs to be recovered under Rider DRS would be ﬁieaniﬁgless, Unable to rationalize this critical

Tanguage, MATR and the PMAA simply ignore it.

4 In like fashion, the PMAA claims that Rider DRS “presuppose(s) an existing relationship
between PAWC and the customer ..." (PMAA Bref, p. 5). ‘
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Nor can the opposing parties find much comfort in the record developed at Docket No.
R-00943231. While MATR 15 cbrrec.x that more time was devoted in that case to discussing the
retention of load than the attraction of load, that is perfectly tmdersiandhble given that the parties
to that case represented existing and not prospective customers. More important!y, in theic
eagerness to glom together snippets of testimony and briefs, MATR and the PMAA conveniently
pverlook other parts of the record where the use of PAWC's competitive rate riders as load
atiraction tools was openly debated.?

For example, at page 6 of its Brief, the PMAA asserts that “[i] the rider had been meant
to include situations where PAWC was seeking to add a customer, ... Mr. Robowski would
certainly have so indicated ... In fact, Mr. Robowski did (PAWC Exh. 3-A): “These imitiatives
are being recommended by PAWC to enhance its ability to maintain its existing customer base
and hopetully, attract néw customers.” Similarly, at page 23 of its Brief, MATR implies that
Qv’f‘S witness Keim understood that the sole purpose of Rxder‘DRS was “to retain ... high load
factor custémera." Unfortunately, MATR neglects to reproduce Mr. Keim's full response
wherein, two sentences later, he acknowledged that Rider DRS was alsd desipned to “ﬁttract new
customers” (PAWC Exh. 3-A). Indeed, on the following page of his testimony (again not
mentioned by MATR), Mr Keim specifically discussed the applicability of Rider DRS to new
customers (PAWC Exh. 3-A).

MQrcovca MATR’s analysis is internally inconsistent. On the dnc hand, MATR.
contends that PAWC’s competitive rates should not be available where another water supplier is

mvolved. At the same time, at page 29 of 1ts Brief, MATR seems to concede that Rider DIS (the

! 'The PMAA claims victory on the strength of what it characterizes as MATR’s “broader samphng
of testimony™ (PMAA Brief, fin. 8). However, this is not a contest where success is measured by
the frequency of use of the terms “load retention™ and “load attraction.” Rather, the important
point 15 that PAWC identified both as critical objectives when it first proposed Rider DRS.
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comparion provision to Rider DRS) could properly be utilized to persuade an industrial user to
refocate its facilities. What MA'TR fails to recognize is that a decision to relocate facilitfes will
almost mvariably result in the loss of water sales by another (-i.é‘, the intumbentysupplicr).

In short, MATR and the PMAA would rewrite Rider DRS iﬁ a manner that is at odds
’ }ith the speciﬁc language in question gmd that was never intended by either PAWC or the
Commission.

B. | ’l‘hat WACMA Had Competitive Alternatives Cannot Be Seriously Disputed

MATR and the PMAA next contend, in the altemative, that PAWC was never at risk of
losing load and, theref‘ﬁre,, had no need to invoke Rider DRS. To this end, MATR c}laim‘s that it
would have been willing to accept a 75% minimum take requirement and that, as such, it “was
- not offering to provide WACMA with all of its water needs” (MATR Brief, p. 3()}. MATR
further points out tha‘t its sales to WACMA, in percentage terms, deciined foi_loWin.g 1hé :
interconnection of WACMA’s two, previously separate, service areas in 1999, |

L Whether MATR would have been satisfied with a 75% minimum take provision will

oever be known because MATR repeatedly stonewalled WACMA cn this .issw:r(sce- discussion,
inﬁ*a). However, MATR misses the import of a minimum takc r¢quirément, which, by
- definition, speaks to the minimum that a purchasér must buy, not the maximum that it may buy.
Even if MATR and WACMA had been able to reach agreement ét the 75% level {(or at the 85%
level favored by MATR), there is nothing that would have prevented WACMA from purchasing
é}zl Ofit:\s water nee(fs frqm MATR. Indeed, one must (question why WACMA would have paid
PAWC Si.% pér thousand gailons (i.e. the standard tariff rate} when, at least according to
MATR, it could have purchased water from MATR for $2. 10 per thousand.

Equaliy trivolous 15 the suggestion that MATR somehow suffered after the two WACMA

~ service areas were interconnected. In fact, and as the following data extracted from MATR
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Exhibit 4 clearly'shozw, MATR’s sales to WACMA increased substantially between 1998 (the

last vear before the interconnection) and 2002 (the last year for which complete data were

presented):
Year Average Gallons Per Percentage of WACMA
Day (GPD) Purchases
1998 742,795 e 77.1%
1999 822,433 72.0%
2000 885,000 72.4%
2001 851,000 66.0%
2002 1,074,926 79.5%

During this same period, PAWC’s sales to WACMA declined in both percentage (from 7.6% to

1.0%) and volumetric (from 72,871 GPD to 13,186 GPD) terms (MATR Exh. 4).

Notably MATR ws not the only entity that benefited from the intercoxmection of the

WACMA system. Again as shown on MATR Exhibit 4, Moon Township increased its sales to

' WACMA from 147,444 GPD in 1998 to an average of 329,706 GPD for the years‘ 1999-2002. In
other kWOde, WACMA had not one, but two competitive alternatives to PAWC - - MATR and
Moon.

Finally, the PMAA, in footnotes 1 and 10 to its Brief,vassens that PAWC lacked the |
necéssary “documentation” to prove that WACMA did, indeed, have competitivaaltcmétives.
This argument 18 50 coﬁ'lrived‘ that it hardly merits & response. Nonetheless, PAWC notes that
the availability of competitive alternatives is conﬁrmed by numerous documents sﬁbmitted for
the record, including (1) the 1983 Agreement between WACMA and MATR (Exh. Lenze-1); (2)
the October 2003 Extension Agreement (Exh. Morris-1); (3) correspondence ‘between’ WACMA

| and MATR (Exhs. Lenze-4, Lenze-5, Lenze-6 and Lenze ~7); (4) Annual Water Supply Reports

filed by WACMA (MATR Exh. 3); (5) the tabulation of WACMA's water purchases during the
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period 1988-2002 (MATR Exh. 4); and (6) water allocation permits issued earlier this year by
the DEP (PAWC Exhs. 4, 4-A, 4-B, 4-C and 4-D).

C. PAWC Did Not “Steal” Or “Entice" WACMA Away From MATR

The opposing parties seek to portray MATR as an inhocent victim of PAWC's predatory
overtures. Thus, PA WC‘ is variously accused of “flouting the rules in pursuit of market
dominance” (PMAA Brief, p. 3), of “engaging in an unauthorized form of competition” (/d., p.
18), and of “stcaling a competitor’s customers” (MATR Brief, p. 21), The record, however, tells
- a very different story.

As a preliminary matter, PAWC notes that a municipal authority, such as ’MATR, has no
legally-protected franchise nor any exclusive éervicc territory. Stated differently, MATR has no
absd!utc right to sell water to WACMA or, for that matter, anyone else. More important}y,
whatever contractual relationship MATR once enjoyed with WACMA ceased to exist when
MATR’s 1983 agreement with WACMA, as extended, expired earlief this year.

In additzon, MATR has no one to blame but itself for the predicament it now finds itself
. As Mr. Morris and Mr. Nichols both testified (WACMA Exh. 1, pp. 11-12; WACMA Exh. 2,
pp. 675, WACMA was confident, as late as December 2002, that it ixras close to finalizing the
~ terms of a new long-term agreement Wich MATR when, according to Mr. Morris {pﬁ 12}, MATR
; suddenly “presented an entirely new proposal.” Notwithstanding MATR s radical and whoily
unanticipated change of position, WACMA did not terminate discussions at that point, but
stead advised MATR by letter dated January 29, 2003 that it wés still willing to proceed based
on & 75% minimum take requirement and a 20 year contract term. Rather than acceding to
WACMA's »rcqticst, MATR cominﬂed to play games, as Mr. Mofris éxpiaincd {WACMA Exh. 1,

pp. 14-15):
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Q.  Did MATR accept the WACMA proposal set forth in its
January 29, 2003 letter? '

A No. With respect to the term of the Agreement, MATR did

not accept the twenty year proposal, but instead proposed a
- formula based on the term of its financing of certain

construction projects which, if undertaken, would have the
effect of extending the term beyond twenty years. With
respect to the minitaum purchase requirements, MATR did
not respond to WACMA’s proposal except to state that it
believes that the parties can reach agreement on this matter
“at our next meeting.”

- Q. Mr. Lenze testified that MATR intended to accede to
WACMA'’s request that the minimum purchase
requirement be reduced to 75% of WACMAs total water
needs. What is your reaction to that testimony?

A. If that were true, MATR could have agreed with our

' proposal in its February 12, 2003 letter which directly
addressed that issue. In addition, MATR had repeated

~ opportunities during the course of the negotiations over a

period of several years to agree with WACMA on this point
and did not do so. In view of the past history concemning
this issue, WACMA did not believe that there was any
point in convening any further meetings.

As Mr. Morris® testimony confirms, PAWC did not “steal” or “entice” WACMA away
from MATR. To the contrary, WACMA tumed to PAWC only after concluding that MATR was
not prepared to negotiate in good faith, Stated simply, MATR was provided every opportunity 1o
strike a deal with WACMA but decided instead to try to string WACMA along in the hope of
extracting even more favorable terms. 'MATR gambled and lost and it is not up 1o the
Commission to turn back the clock.

D. MATR’s Sudden Aversion To Competitive Pressures Is Somewhat
Disingenuous

In view of all that has transpired to date, it 15 astounding that MATR would complain of
 unfair competition or that the PMAA would urge the Commission to reject the use of Rider DRS

in this instance in order to *level the playing field” (PMAA Brief, p. 19). Any student of the
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-~ atility indusiry knows that municipal authorities enjoy certain distirict advantages vis-a-vis for-
profit companies. For example, municipal authorities can issue tax exempt debt ;and,iherct‘ore,
generally have lower borroWing costs. In addition, they do not pay federal or state income taxes,
Consequently, rather than “leveling the playing field,” the opposing parties would have the

“Commission tilt it even more sharply in their favor by denying PAWC the ability to compete for
incremental load.

- MATR’s sudden aversiokn to competitive pressures is also somewhat disi‘ngeknuous.’ As
noted previously, MATR, following the mterconnection of the WACMA systems in 1999, was
more tﬁan willing to take advamage of its then lower price to increase sales to WACMA at
PAWC's expense. Moreover, MATR, by its awn admission, has spent or is prepared to spend
substantial amounts to ensure its ability to capture WACMA’s expanding load requirements.
These investments include treatment plant upgrades, additional interconnections and new or‘
enlarged tran#mission lines - - precisely the type of projects thal MAT R now criticizes PAWC
for undertaking. Finally, MATR appareatly is prepared to do exactly what it contends PAWC
should be prohibited from doing, namely discount its rates. At page 6 of its Initial Brief, MATR
claims that it was ready to sell water to WACMA at the rate of $2.10 per thousand gallons.
MA‘I‘R*S current rate, as revealed during oral argument on MATRs Petition for Interim
Emergency Order (Tr. 174), is $2.51.

E. M’iscellaneous Legal Arguments
At the outset of its Brief, the PMAA asserts that “this case is abokut the continued validity
of the Filed Rate Doctrine” (p. 1). However, apart from parrotingMA'I‘R’s contentions
| regarding the intended scope of Rider DRS, the PMAA never devclops this argument. In any
event, the Commission has previously ruled on thc issue, concluding in its Opinion and Order on

Rema‘nd at Docket No, R-00943231, 1996 Pa. PUC LEXIS 199, that Rider DRS did not violate

FPHAI2IL 9
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the Filed Rate Doctrine because PAWC’s competitive riders established a range of “just and
reasonable rates” and constituted “duly filed tariffs.”

In like fashion, MATR claims that Rider DRS violates Section 1304 of the Code, which
- prohibits unreasonable discrimination (MATR Brief, p. 17}, This argu‘m‘ent, which MATR
makes no etfort 1o support, was also rejected by the Commussion in its 1996 Opinion and Order
| on Remand, wherein"the Comrmnission expressly found as follows: “The filing procedure
approved hei‘ein will provide ample opportunity for tcgulatory review to assure the OCA and the
Commission’s enforcement staff that PAWC is not engaging in discriminatory practices under

the riders.”

LPHIG91 212 § 10



II. CONCLUSION
When a customer has available to it multiple sources of supply, there will always be

“winners” and “losers” That, however, is no reason to strip the customer of its right 1o strike the
best deal possible. 1n this case, PAWC was presented with an opportunity to increase its sales
and thereby spread its fixed costs over a larger number of units. PAWC acted, at all times, in full
comphance with the requirements of Rider DRS and MATR's Complaint should, therefore, be
dismissed.

Respectfully submitted,

Thomas P. Gadsden )
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Respondent.

REPLY BRIEF OF COMPLAINANT THE MUNICIPAL AUTHORITY
OF THE TOWNSHIP OF ROBINSON

AND NOW COMES The Municipal Authority of the Township of Robinson
~(*MATR”), pursuant to an Qrder of Administrative Law Judge Lawrence Gesoff, and by
its undersigned attorneys files this Reply Brief of Complainant The Municipal Authority of

the Township of Robinson, stating as follows:

MATR presented overwhelming evidence in support of its interpretation of

Pennsylvania American Water Company (“PAWC™), in its Initial Brief, has taken
’tluz odd position that "‘MA’I‘R not only failed to carry its bﬁrdcn ’of pro‘of-——it’ fai]éd to
present any affirmative evidence whatsoever” regarding the proper iﬁterprctati‘on of Rider
DRS. See, e.p., PAWC Initial Brief, p. 9 and 13. The irony of this position is apparently
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lost on PAWC.
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MATR has placed before the Commission the issue of whether PAWC improperly
utilized Rider DRS in its cuntract with WACMA. Bound up with this determination,
however, 15 a matter ot significant public importance: whether Riders DRS énd DIS are a
warrant fur PAWC to compete for the customers of other water providers usying non-tariff
rates Th‘c imp’ortance of the matter is attested to by the inteiv‘ention of the Pennsylvania
Municipal Authorities Association (“PMAA"), which recognized that the Commission's
decision could seriously affect municipal authorities and their customers throughout the
Commonwealth. See Post-Hearing Amicus Briet of PMAA. Giveh the magnitude of’thé |
issues before the Commission, MATR took great care in explaining its position regarding |
an appropriate interpretation of the Riders. Tn its Initial Brief, MATR p’rovided the
Commission with sufficient context to understand the approval of the Riders eight years
ago. MATR submitted substantial excerpts from the base rate hearings at which the Riders
were presented and approved (101 pages, including excerpts from Briefs), and provided the
Commission with a detailed analysis of the prior hearing tg:stimony throughout its Initial
Brief. See MATR Hearing Ex. 5 and 5A. |

In contrast, PAWC provided the (.Zommissioyn with virtually no ana}ysis or evidence
‘rcgzxrding the meaning of the Rider in question, with the exception of sclf-écrving
testi‘mouy to which MATR objected  According to PAWCL its position shb;xld be accepted
because its witness, Mr. Stoﬁt, helped draft the Riders and knows what they mearn.’
PAWC Initial Brief, p. 12, Pursuant to this logie, if Mr. Stout says that PAWC has
compiied with Rider DRS, then that should be good enough for the Commission. And

because MATR has no firsthand knowledge of the 1995 hearings, it has no business

P William Stout is an outside consultant hired by PAWC 10 assist it o cost of operations and customer rate
issues, e is employed by Gannett Fleming, Inc. PAWC Statemem No. 3, p. 1-2,

Sl OB RS MO PAWC YL 8200 bugatunthecf - reply dae ' o 2




(according W PAWC) contradicting Mr. Stout. Id. at p. 12- t3. This line of argumentation
is seriously deﬁcxent,k As the Commission und’crstéxnds, adjudicatory bodies are called
upon daﬂy to interpret the language of constitutions, statutes and other legal enactments |
such as tarifts. Tt is the language of the provision at issue that ggverﬁs this task. To the
extent the language is ambiguous, the proceedings as a whole may be examined to
determine the intent of the languuge. An individual participant’s subjective underst:mding
of the language (i.e., Mr. Stout’s opinion) is entitled to no weight in this process. MATR
emphasized this point at the hearing when it moved to strike a portion of Mr. Stout’s
testimony on the meaning of Rider DRS, as the testimony concerned the ultimate issue
hefore the Commission  Judge N’enc stated that: “Well, it does go to the ultimate issues
here, and I don’t think we are going to be persuaded oxiu-—make a finding of fact based on
this statement. That is the issue that we are going to decide and we will decide it on the
basts of the totality ‘of the record, The mdtion to strike 15 denied.” TR 109. MATR
continues o mnlehd that Mt Stout's subjective beliefs regarding the intent of the Riders
are wholly irfﬁievam, as would be the beliefs of Mr. Lenze or Mr. Antonelli. See PAWC
Initial Brief. p 12-1X

In this case, the Commission has before it the record of the entire proceeding at
which the Riders were approved. It does not need to rely on the memories or subjective
upintons of Mr. Stout, particularly when those subjective opinions were not shared with the

Commission at the original hearings on the Riders.?

MATR presented the Commission
with a broad and fair representation of relevant testimony from such hearings. 10 aid the

Commission in its interpretive function. PAWC, on the other hand, presented less than

? At MATR cemonstrated in its Initial Briet, none of the witnesses at the ininal hearings stated that the
Riders would or could be used to compete for another water provider's customers, ‘

Ly
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three sentences in its Brief from the 1995 hearings, which sentences, absent any context,
ref‘ér to using the Riders to “attract load.” PAWC Initial Brief, p. 11-12. PAWC now
ret’efs to these meager offerings as “substantial record evidence.” Despite the paucity of
PAWCs response, PAWC critic‘ized MATR for allegedly failing to providc “any
affirmative evidence whatsoever” regarding the proper imerpre't’ation of Rider DRS.
PAWC Initial Brief, p. 13. |

The canvérsc is true.  MATR has demonstrated with overwhelming evidence that the
Riders were not intended to be used so that PAWC could “attract”™ a customer away from a
rival water provider. PAWC is quile correct in arguing that, “glaring evidentiary
deﬁcienc:ics" exist in this case: but they are PAW(s deficiencies, not MATRs.

PAWC is attempting to use Rider DRS as a_competitive weapon to_take a

customer from MATR.

MATR has persistently asseﬁed that PAWC is attempting to use Rider DRS as a
competitive weapon 1o take a customer from MATR. PAWC surprisingly élai ms that “this
characterization is inuccurate.”’ PAWC Initial Brief, p. 10. The facts, however, ure
indisputable.  Over a fourteen (14) year period, from 1988 through 2002, PAWC provided
WACMA with an annual average of 4.2% of WACMA‘S total water needs (MA’{“R
Hearing Exh.ibit 4), and only for distribution in a tiny geographié portion (1.68 square
mﬂes’) o‘t' North Fayette Township, an area known as the Noblestown-Champion Hill

Scrvice Arca. Sec MATR Hearing Exhibit 6. MATR historically provided WACMA with

approximuately 90% of WACMA’s water needs® Id. PAWC has used Rider DRS, not to‘

P PAWC's posturing as a long-time provider of water to WACMA (“since 1957") obscures the fact that uniil
1999 PAWC had only o single connection w the southern portien of WACMAs syster, which portion was
not connected 1o the much larger northern portion of the system.  And even subsequent to 1999, when
- WACMA interconnected the northern and southern portions of is system, PAWC was not able 10 supply any
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retain its prior service to WACMA, but to take all of the service previously provided to
WACMA by M A’I‘R This surely constitutes using the Rider as a “competitive weapon.”.

Contrary to PAWC’s and WACMA’s assertions, MATR did not present

“equitable arpuments” for the Commission’s consideration.

PAWC (and to a lesser éxtent, WACMA) has ‘cha’racterized some of ‘L‘he facts
developed by MATR as the “groundwork™ for irrelevant equitable} arguments." PAWC
misu,ndcrst‘amisj MATR’s position. MATR has demonstrated that: (1) it has made
substantial capital investment to serve WACMA; ahd (2) it will be required to raise its
rates by approximately 30% due fo the loss of WACMA as a customer. MATR has never
suggested that the Commissionyshauid void the PAWC Agreement based solely on these -
facts or that MATR deserves equitable relief solely to prevent these losses Instead, these
facts pmvide the Commission with context to understand the iz)tcrpretivef issues central to
this case.

The claim of both PAWC and WACMA, that MATR s witnesses were “thoroughly
distredited” on these fiactual issues, is not supported by any fair review of the testi’mony.

However, in some instances, MATR submits that PAWC and WACMA have failed to

significant amount of water to WACMA through its smal,, smg!c: conrection. Both PAWC and WACMA
adimited that PAWC could not become a primary supplier of water to WACMA without the substantial
improvements constructed by PAWC pursuant to the Agreement at issue herein. See MATR Proposed
Findings of Fact 60-62 and specifically TR 83, lines 4-9, TR 116, lines 14-18; and TR 131, nes 8-18.

i Imcrcstmgly enough, PAWC itself has offerec “equimble” sounding argumtents in support of is posxcicm.
arpuing that MATR cannot now complain about price competition because after *“WACMA interconnected
its previousty separate service areas 1n 1999, MATR was more than willing to take advartage of its then
lower price to increase sales 10 WACMA at PAWC's expense.” PAWC Initial Brief, p. ;3. This argument
faills on several levels, Fust, MATR had absolutely no control over the source from which WACMA
obtamned 1ts water and certainly did not know that PAWC’s sales were decreasing after the interconnect.
More importantly, MATR's own sales, as a percentage of WACMAs water purchases, declined significantly
after the date of the intercopnection, to the point that WACMA was in breach of its minimum purchase
requirements under the 1983 Agreement. As MATR voted in its Initial Brief, the only beneficiary of the
1999 mtcrconnect was the Moon Township Municipal Authority. The argument that MATR was engagec in
@ price compention with PAWC after the 1999 interconnect is whony unsupported.
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understand the tcsﬁmcny of MATR’s witnesses or have cﬁosen to mischaracterize it. For
example, PAWC and WACMA want the Commission to believe that the 4 million-dollar
cost incurred in the expansion of MATR’s water treatment plant included items that had
nothing to do with that plant. ’I‘hﬁy pbint to the “installation of the waste water system™ as
the only example. PAWC Initial Brief at pp. 15 and 28 and WACMA Main Brief at p. 35.
‘Yét the record shows that the waste water systerm was an integral component of the water
treatment plant expansion, not a separate sewage treatment facility unrelated to the water
treatment process. PAWC confirmed this understanding itself:

Q. [by PAWC’s counsel]... Can we agree that the explanation for

the wastewater (reatment system was described as being

designed to recycle all of the filiered backwash water (o the head

of the water treaiment plant for reprocessing as finished potable

water?

A. [by Mr. Lenze] We can agree to that.

TR 31, lines 16-21 |
As this testimony indicates, the wastewater treatment system is an integral part of the water
treatment process. |

Particularly egregious 15 PAWC's ’boast that it has dikscredi‘tcd MATR’s assertion

Iliat MATR will have to increase its water rates by upproxifnmely 30% if it loses WACMA
as a customer. First, as with ény projection, tha‘i figure represents as “approximate”
“number, the very word utilized by MATRs witnesses. See MATR Hearing Ex. 1, p. 25,
lines 18-25 through p. 26, lines 1-2. Second, Mr. Antonelli; a registered professional
cngiimer, did not “significantly overstate the revenues that MATR’s sales would likely
produce on a normalized, ongoing basis.” PAWC Initial Briefat p. 17. First, his use of the

442 million galions of water sold to WACMA during the year 2002-2003, TR 52, lines 4-
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~ 8, is 29 million gallons more water than WACMA purchased during the prior year, see
Exhibit Lenze-2 However, it must be remembered that aizhough tlic* total number of
pallons WACMA was purchasing from MATR were increasing annually; as a percentage
of WACMA’s total water consumption, MATR’s sales 'td WACMA we\\re decreasing. See
MATR Hearing Exhibit 4. As WACMA’s own Chairman testitied, “there has been a
dramatie increase in the number of residential and commercial customers in [WACMA's]
service area,” a trend he expects to con_!inuc%. WACMA _Hc:aring Ex. 1, p 4, lines 15-21.
Accc:rdingl;x because of WACMA’s past annual increases and because of the “dramatic
increases” predicted by WACMA and bccaus;f of the fact ’thatv Mr. Antonelli is only
projecting tﬁe amount of the rate inciease, his estimate is not at all unreasonable. Surely no
one would deny that if a water supplier looses a customer who previously purchased
approximately 25% of that supplier’s water, as is the case here, that ﬁvatef rates will
increase for thse customers who remain,

Further, the amount of purchased Water costs was 4 one-time matter, (Purchascd
waler costs means those costs incurred by MATR when it purchases water from another
supplier. In this case, the other supplicr was PAWC which charged MA'TR a rate of $10.00
per thousand gallons, a rate approximately five (5) times fhc rate PAWC now wants to
charge WACMA purs.umﬁt to the PAWC Agreement!)® Proof of this assertion is as follbwsf
tn 2002, the Moon Authority was unable to provide its customary quantities of water to
WACMA. TR 52, lines 23-25 through TR 53, lines 1-3. As MATR Hearing Exhibit 4
demonstrates, Moon's supply to WACMA decreased by in excess of 56 million gallons

between the years 2001 and 2002, despite the fact that Moon’s sales to WACMA had been
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increasing dramatically since 1998. When Moon returned to its historic sales quotas to
WACMA, the need for MATR 10 purchase water from PAWC would become non-existent.

Finally, Mr. Antonelli did not, as PAWC wants the Commission to believe,
“‘disrcgard any capital cost savings that MATR would realize by being able to defer certain
nigjor tmprovement projects.” PAWC Initkial Brief at p. 17. Even PAWC agrees that these
costs will be “*déf‘erred." Id. But whether these,cdsts are immediate or will be deferred, they
will nevertheless be incurred by MATR.

Ultimately, MATR agrees with PAWC and WACMA that these issues are
collateral ones. The precise numbers are not particularly impor,tani.‘ It is the fact that
MATR lost a customer that purchases 25% of its watcf, and that such loss will result in
stranded investment and in increased rates, which is important to the policy arguments
mzidc by MATR. See MATR’s Proposed Findings of Fact No. 31-35 and 71. PAWC has
argued in prior proceedings that the Riders were intended to prevent stranded investment
due to the loss of customers and also has argued that the loss of large high load cUstoméfs
will affect the rates charged to its other customers, MATR has demonstrated herein that
these losses are not unique to PAWC. In fact, because’MATR is a much smaller entity
thah PAWC, the loss of a customer as large as WACMA has a greater adverse affect on
MATR. PAWC's attempt to mimmize these losses is unavailingﬁ PAWC (and WACMA)
can quibblf: with the precise percentage of a capital investment that is atﬁribmable to
MATR’s service of WACMA or with the precise percentage rate increase MATR's
- remaining customefs will experience due to the loss of WACMA as a customer. The

mathematically precise numbers are not the point. Certainly. in making major capital

: PAWCs rates, even the exorbitant $10.00 per 1,000 galloas, are in tae record. MATR pled these rates in
its Complaint at par 16 which allegation was admitted in PAWC’s Answer. ‘The applicible PAWC Tariff
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expenditures MATR had to consider a customer which purchases 25% of its water.
Certainly, the loss of a customer that purchases 25% of MA’I‘R“S water will seriously
ipact ’MA’l;R’S rates. These facts are relevant to the policy arguments raised‘by MAT R
in ity Imtial Briet.

PAWC wanted a Rider that permitted it to avoid the loss of a large customer to the
detriment of remaining customers. But the same consequence PAWC sought to avold, it
now wants to inflict upon MATR and MATR’s customers. PAWC assured the
Commission that the Rider would be a carefully administered experiment. But the use of
the Rider now proposed by PAWC would visit wholesale changes on the rules of
competition between water providers. PAWC claims that its proposed use of the Rider
was always contemplated. But such use was never mentioned in the lengthy Commission
pmccedirigs at which the Rider was approved.

[he intent of the Commission 1s evident in the case of PUC v. Consumers

Pennsylvania Water Company ~ Roaring Creek Division, 1997 Pa. PUC Lexis 93. In

Roaring Creek, the Commission applied the logic of the prior PAWC cases (in which the

Commission approved Riders DRS and DIS) to another water company seeking a load
retention rate.  The water company argued that the prior PAWC cases stood “for the
proposition that a utility can be permitted to flex down its rates below the fully allocated
cost uf service in order to retain large industrial customers on its system.” Id. at *76-77
{emphasis added). The Commission agreed. Citing directly from PAWC 11, the
Cummiésiﬂn stated that “we support negotiated incentive raics providing that it can be

demonstrated that without such rates the customer can and will switch to 4 competitive

source of supply . . .7 Id. at *85 (emphasis added). In the Roaring Creek case, the

also showing these rates is MATR Hearing Exhibit 14
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customer at issue accounted for approximately 24% of the water company’s revenues. The

Commission held that “consistent with our action in Penngylvania-American, we did not

mkc lightly, in the matter before us, the possibility of (ﬁu{ industrial customer) leaving the
system.” Id. at *86 (emphusis added).  Accordingly, the Commission emphasized that the
Ruider rate was to be used 1o prevent a large customer from leaving a system. In this case,
PAWC wrns the i’ogié of Rider DRS on its head: it used the Rider rate to take a large
customer away from MATR—a customer that accounts for 25% of I\;’iA"I’R‘s revenues.

“The fundamental question is simple: Did the Cmn?nission intend that the Riders be
- used by PAWC to compete for another provider’s business? The language of‘ the Riders,
the testimony at the original hcarings, the ﬁoﬁcy issues raised herein and the opinions of
‘the Commission all demonstrate that the Commission did not so intend. |

Contrary to the mandate of Rider DRS, PAWC did not obtain decumentation

to establish the existence of 2 competitive alternative to service from PAWC,

Rider DRS contains the following directive:

‘The Company ghall require documentation to establish, to the Company's
satisfaction, the existence of a competitive alternative, Such documentation
may include, but is not limited to, an affidavit of the customer or, if the
customer is a corporation, an affidavit of one or more of its officers.

MATR Hearing EX. 14 {emphasis added).
This directive was added to the Rider, by the Commission, in Qrder to ensure that
the Rider was not improperly used—i.e., that PAWC did not simply take the word of the
customer.” PAWC must perform some level of investigation to determine whether use of

the Rider 1s appropriate. PAWC performed no such investigation in this case.

© PUC v PAWC, 1995 Pa PUC Lexis, at *94-95. In this opinion, the ALJ stated that; 1 do have one
recommended modification for the two riders.. Each of them provides that the Commission may require
dovumentation. [ agree with the OTS that the word *shall’ shouid be substituted for ‘may.* 1 think that there
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WACMA., in its Brief, attempts to circumvent this requircment by focusing on

PAWCs actual knowledge:
14.  Given the decline in purchases from PAWC since 1999, PAWC
believed that WACMA was purchasing more water from one or more other
providers. PAWC further believed that WACMA would likely be
attempting to negotiate a contract to cover all of its water needs following
the expiration of the 1983 Agreement with MATR.” . .. *15. PAWC was
not aware that in the negotiations between MATR and WACMA, WACMA
was insisting that it be obligated to purchase a minimum of 75% of its total
needs from MATR.
WACMA Bricf, p. 15, par. 14-15 (cmphasis added).
WACMA appears to be suggesting that, regardless of the facts, PAWC truly believed that
a competitive alternative existed which would eliminate its sales to WACMA.

There are several problems with this line of argumentation. First, the Rider is not
available 0 a customer when PAWC merely “believes™ that a conipetitive alternative
exists. 1t 1s available when such alternative exists in fact and the customer intends to select
it. “The rider 15 available o a customer that: . . (4) has a viable competitive alternative to
service from the Company and intends to select that alternative . . .” (emphasis added).
PAWC"s beliefs, then, are irrelevant to whether the Rider is available.

Second. in its Brief, WACMA presses strangely divergent claims on whether a
competitive alternative did exist.  On the one hand. WACMA claims that MATR
constituted a clear competitive alternative to PAWC, based on PAWC’s existing supply
agreement with MATR (the 1983 Agreement) and its ongoing negotiations with MATR,

WACMA Main Brief, p. 30. On the other hand, WACMA insists that after years of

should be no sigmficant opposition to this change, for many of the parties  The change is designed,
obvivusly, o require the Company to scrutinize the justification for the rate reduction. 1 repeat that these
departures will be scrutimized in subsequent proceedings and warn the Company that it should be careful in
usimg i new Hexibility.™ The Commission accepted this recommendation. PUC v PAWC, 1995 Pa PUC
“fexis 170, a1 296, :
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negotiation kwith MATR there was “no likelihood” that WACMA could negotiate an
acceptable agreement with MATR and that the negotiatigns were essentially dead—in
which case, MATR presumably was not a cbmpctitivc alternative. WACMA Bricf, p. 34
and 37-38. The claims are fundamentally incompatiblc and call into question whether the
Rider was appropriately utilized in this instance.

The pranting of MATRs requested relief will not be “disastrous™ to WACMA

and its customers,

WACMA’s prediction of “disastrous™ consequences should the Commissio.d grant
MATR its requested reliet is baseless and illogical. See WACMA Main Brief, p. 37. This
speculation is based on several brcmisca e&éh of which is false: t1) thgt MATR will not
negotiate an agreement to serve WACMA; (2) that any agreement with MATR would
involve the purchase of water at $2.51/thousand gallons, an amount rﬁuch greater than
WACMA’s Rider rate with PAWC; and (3) that WACMA may be compelled to purchase
water from PAWC at its rcgu]#r tariff rates of $3.92/thousand gallons.”

WACMA accurately states that MATR charged’ it $2.51/thousand gallons for water

purchased under the terms of the extended 1983 Agreement.  Exhibit Morris-1 to

T WACMA also laments the substantial costs ulready incurred by PAWC 1o build the interconnection
facilities necessary 1o serve WACMA, These costs are irrelevant to the Commission’s decision, as they were
incurred voluntarily by PAWC, with full knowledge thut MATR had challenged the validity of PAWCs
agreement with WACMA. The PAWC Agreement was executed on March 28, 2005 MATR filed its
Formal Complaint and Petition for Declaratory Order on or about April 15, 2004, In tts Complaint, MATR
averred that “PAWC will soon commence construction of the facilines necessary to serve WACMA under
the PAWC Agreement” and requested the Commission to prohibit PAWC from “constructing any factlities
with respect to such service™ See Complamnt par. 46 and ad damnum clause to Count {1l PAWC admitied
it ils Answer that “PAWC plans to start construction shortly of the additional facilities needed o serve
WALCMA under the PAWC Agreement”™ and turther argued that “the Commission lacks the statutory
authority to enjoin PAWC from constructing such facilities™, citing case law in support of this proposition.
PAWC Answer, par. 45-49 (emphasis added). There is some question as to whether the Commission may
enjoin a utility from constructing new facilities.  There is ne question, however, that the Commiss.on may
vuid a contact that is in violation of the wility®s tacff In other words, while PAWC may have been within
s rights to build faciliies as it saw fit, it proceeded at its own risk. PAWC at all times knew that the
-~ Commssion may declare the PAWC Agreement illegal and therefore voud.
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e WA‘CMA Hearing Ex. 1. That was because the parties had not negotiated a new long term
agreement. This would not be the rate charged by MATR to WACMA in the event a new
long term apreement was reached. Indeed, in the parties’ prior ncgotiauon& MATR was
prepafed to pr‘ovidaywatcr to WACMA at a rate of $2.10/thousand gallons. See attachment
to Exhibit Lenze-5 to MATR Hearing E:x 1 (Computation of Bulk Water Rates to WACMA).
| This rate, moreover, is unly$020/lhousand gullons more than PAWC"S Rider DRS fate
and almost half of PAWC's regular tariff rate. Such a rate would hardly be “disastrous™ to
WACMA and its customers. |

During the coursé of this dispute and through February of 2004,‘ MATR continued
to serve WACMA, pursuant to an extension of the 1983 Agreement (the Extension
Agreement) ‘A‘t all times, MATR has indicated its willingness to provide future, long term
service to WACMA. The assertion that MATR may not provide wéter to WACMA defies
fogic, as MATR has documented the severe impact t_h’at the loss of WACMA as a customer
will have on MATR's operations and has gone to great lengths in this litigation to preserve
WACMA as a customer. There alse is absolutely no reason ’to believe that WACMA will
b» compeiled to purchaée water from PAWC at the regular ariff rate of $3.92/thc§usand
gallons. MATR and the Moon Township Municipal Authority were both prepared to sell
WACMA water at much lower rates. Finally, there 1s no reason 1o believe that WACMA
and MATR cannot reach a reasonable agreement for the long term provision of water.
MATR has already indicated, under oath, that it was prepared to consent to WACMA’s
~demands of a 75% minimum purchase volume and a fifteen year term. MATR Hearing Ex.

I, p. 17, lines 17-20; Exhibit Lenze-5 and Exhibit Lenze-7.
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Ulumately, WACMA’s visions of disaster are misplaced. As MATR’s wilnesses
testified, MATR will be unable to serve WACMA at the expiration of the 15 year PAWC
Agreement, MATR Hearing Ex. 2, p. 11-12.  Without substantial p}unning and
intif;x:itruciure ireprovements made in anticipation of such service, MATR would not have
sufficient capacity to serve WACMA and its projected water demands. Id. At such time, it
is likely that WACMA will be compelled to purchase from PAWC, without the benefit of
Rider DRS~-as no competitive alternative will exist. And PAWC’s regular tarift rates,
which merease on an almost annual basis and which are substantially in excess of MATR s
k' rates, will be truly disastrous to WACMA and its customers. There is an impending
disaster for WACMAs customers, hut it has becn caused entirely by PAWC,

WACMA has harshly criticized the ‘allegcd motives of MATR, writing that
MATR's “real objective™ in these proceedings is to use the Commission to advance
MATR's own “economic interests” and to deny WACMA the benefit of PAWC’s
5‘&):}19::&“&@” rale. WACMA Brief, p. 39. MATR’s motives (u},hich are irrelevant in the
application of the law in this case), however, cannot be so simply stated. Of course,
MAIR desires to retain a Jarge and valuable castomer, for whom MATR has made a
substantial investment to serve over many years, And this desire relates td MATR’s
“gconomic irixerests" rightly understood. Unlike PAWC, MATR is not in the water
business f‘nr'privatc gconomic gain, MATR has no shareholders to whom it must pay

~dividends and make profits. Instead, MATR is charged with prmectingzhe interests of its
ratepayers  And if MATR allows PAWC w improperly take one of i’{s substantial
customers, MATR’s ratepayers will pay the price in highér rates.  There is nothing

improper about a municipal authority’s desire to protect the interests of its rate payers.
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And there is nothing improper about a municipal authority compelling 4 competitor to
abide by the luws of the Commonwealth and by thé terms of its own taritf.

There may be a time when Pennsylvania opens up competition between water
| providers, both municipéﬂ and private. Before this time can wrive, however. the
Commission and the state legislators will need to examine the present system and create
rules that fairly provide for water providers and customers alike. None of the issues related
to this type of competition were discussed, or even presented, during the Commission
proceedings at which Rider DRS was approved. The reason is simple' the Commission
ne.wr’intended that Rider DRS would be used by PAWC to compete for another provider’s
customers.

For the foregoing rcasons. MATR respectfully requests that the Commission grant

the relief requested in its Formal Complaint and Initial Brief.

Respectfully submitted,

YUKEVICH, MARCHETTI. LIEKAR
& ZANGRILLL P.C.
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Mark Fischer
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Pittsburgh, PA 1522-1324
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L. STATEMENT OF THE CASE
The Westém Allegheny County Municipal Authority (“WACMA”) is a municipal
corporation, organized and existing under the Pennsylvania Municipal Authorities Act of
2001.
WACMA was formed in 1953 for the purpose of distributing municipal water.

WACMA currently serves approximately 12,871 customers through 3,982 connections in
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‘North Fayette and Findlay Townships, Allegheny County. (WACMA Ex. 1, p.4)." It
does not produce water and for many years has purchased all of its water from
interconnected water suppliers, including Pennsylvania-American Water Company
(“PAWC”), The Municipal Authority of the Township of Robinson (*“MATR™) and the

'Moon Township Municipal Authority. .(WACMA Ex. I, pp. 4-5).

On October 28, 1983 WACMA entered into a Water Supply Agreement with
MATR (the “1983 Agrcement”) pursuant to which MATR, until recently, has supplied a
niajority of WACMA’s water éupply needs. The 1983 Agreement was schcdﬁ]ed to
expire on October 21, 2003, (MATR Ex. 1, Lenze-1). For a period of approximately
four years prior to that date WACMA and MA'IR engaged 1n 'ncgotiations to extend or
rencw the Agreement. (WACMA Ex. 1, p. 6-11). Ultimately, the parties were not able to
reach ariag}r::ement, primarily because MATR was unwil]i‘ng to mect WACMA’s
essential requircments ccnc‘cming the term of the a,greement and the minimum purc}iasc
guarantee (WACMA Ex. 1, pp. 8-9; 12-16}.

As the result of the failure to reach an agreement with MATR, WACMA initiated
serious discussions with PAWC in early 2003 which culminated in the ekxecution of a

| ﬁfteezi year Water Sales Agreement on March 28, 2003 (the “2003 Agreement”). |

(WACMA Ex. 1, pp. 12-19). The 2003 Agrccmcpt_wa&emftred into pursuant to the

terms of PAWC's Rider DRS-Demand Based Resale Service (“Rider DRS™) as set forth

! Citations preceded by “Tr.” refer to pages of the transeript of testimony and by “Ex.” to hearing exhibits. The
inclusion of the name of a witness followed by a number within a citation denotes an exbit within the referenced
hearing exhibit. » :
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n PAWC’s tariff and to the Commission’s Order entered June 6, 1996 at Docket No.
R-00943231 (“the Rider DRS proceeding”).

‘ On April 16, 2003, MATR initiated this proceeding by ﬁling a Formal Compiaint‘
and Petition for Declaratory Order against PAWC in which it rcquesied that the '
Commission issue an Order (a) voiding the 2003 Agreement between PAWC and
- WACMA; (b) declaring that ariy agreement between PAWC and WACMA must utilize
the Group and Résal‘e Rate from PAWC’s tariff; and (c) prohibiting PAWC from
commencing service to WACMA pufsuam to the 2003 Agreement or from constructing
 any facilities with respect to such service.” Subsequently, PAWC filed its Answer an’d
New Matter and WACMA filed a Petition to Intervene in support of PAWC.

The Complaint proceeding was assigned to Administrative Law Judge Larry
Gesoff, At the Prehearing Conference held on July‘ 18, 2004, inter alia, WACMA was
authorized to intervene as a party® and the Pennsylvania Municipal Authorities
Association (“PMAA”) was granted the right to intervene fox; the'lirﬁited purpose of filing
a Post~Hearing Amicus Brief.

The sub‘staﬁcc of MATR’s Complaint, PAWC’s Answer and New Matter and
WACMA's Petition to Intervene and the prior history of the proceeding are set forth in
detail in the Statement of the Case contained in W’ACMA’S Main Brief and will not be

repeated herein.

 Atthe Prebearing Conference, MATR’s counse; withdrew the request for injunctive relief.
* An Order granting the Pettion to Intervene was served on July 24, 2004,

3
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F d}lowing extensive discovery, the direct testimony of the parties was submitied in
wrilten form. An Oral Hearing was held on July 21, 2004% at which the witnesses for

MATR, PAWC and WACMA, who had submitted written direct iestifn‘ony, verified their

| testimony and were available for cross-examination.®

On February 12, 2004, MATR filed a Petition for Infterifn Emergcncy Order
(“Et‘ncrgexlcy Petition”) requesting that the Conimission prohibit the sale of water by
PAWC to WACMA under the 2003 Agreement until the Commfssion entered a final
Order in this proéeedihg,(’ On Fe‘bmary 17, 2004, Judge Gesoff held a telephonic hearing
during which he considered the Emergency Petition and PAWC’s Answer, in which
WACMA joined, (Tr. 164—165). On February 19, 2004, Jud‘ge‘ Gesoff served an Interim
Emergency Ord‘cr‘ denying MATR’s Emergency Petition‘ and a Certification of a Material
Question to the Commission. At its Public Mecting on March 18, 2004, the Commission
‘entered its Opinion and Order which affirmed Judge Gesoff’s dccisioh to deny MATR’S’
Enﬁefgency Petition (*“Emergency Opinion and‘Order”)‘. |

Subsequently, the parties submitted Main Briefs and PMAA filed a Post-Hearing
Amicus Brief'in this proceeding, WACMA now submits its Reply Brief to the MATR

and PMAA Briefs.

* Admmistrative Law Judge Fred R. Nene presided at the hearing as a substitute for Judge Gesoff.

7 At the hearing, the Complaint and Answer were made a part of the record, (Tr, pp. 9-10),

® The Interit Emergency Petition apparently was precipitated by the fact that on February 4, 2004 PAWC advised
Judge Gesoff and the partzes to the proceeding that the Department of Environmental Protection (*DEP”) had issued
the necessary water supply permits and that PAWC was commencing service under the 2003 Agreement (MATR
Ex. 15). ,
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. STATEMENT OF THE QUESTION INVOLVED
As addressed in detail m WACMA’s Main Brief;‘ with limited exceptions, the
pleadings and evidence proffcr¢d by MATR concentrate on various colléteral issues,
most of which are equitable in naiurc and none of which are pertinent to the essential
issues involved in this proceeding. |
The Briefs submitted by MATR and PMAA to a large extent follow this same
pattern and attempt to:‘ inject into this proceeding certain co‘l'lateral and irrcle\}ant iséues,
when in fact the sole issue before the Ccmmissioh is:
Whether or not MATR, as the Camplainaht, has carried its
burden of proving that PAWC’s interpretation and implementation
of Rider DRS as it applies to the 2003 Agreement is erroneous.
IH. SUMMARY OF THE ESSENTIAL ARGUMENTS OF MATR AND PMAA
MATR argues that ( 1) the application of Rider DRS to the 2003 Agreement is
erroncous because the plain and unambiguous language of Rider DRS prohibjité such
application; (2) Rider DRS was never intended to apply to the instant situation, i.e., to
p‘érmit PAWC to attract as well as to retain business; and (3) MATR’s concept of public
policy “militates" against such application. (The “bnblié policy” argia-mem's advanced by
MATR and PMAA are convoluted and, in any event, clearly are not pertinent to the
instant situation where the Commission in the Rider DRS proceeding considered the
_ public interest and related public policy implicatious at the time it approved Rider DRS.
'Moreovef, if the relief requested by MATR and PMAA were granted, thé record

establishes that the result would be that the interests of WACMA and PAWC and their



respective customers would be adversely affected ivhich would be clearly contrary to
sound public policy. ) |
| The primary arguments contained in PMAA s Amicus Brief closely parallel those
set forth in the MATR Brief.” In addition, PMAA attempts to raisc a so-called “Filed
Rate Doctrine” argument, which is difficult to follow and in any event is not credible.
(‘This issue was set 1o rest in the Rider DRS proceeding in which the Commission found
that Rider DRS did not violate the Filed Rate Doctrine since the riders provided for a
range of just and reasonable rates and constituted “duly ﬁled tariffs”). PMAA also
devmés a considerable portion of its Main Brief to a non-issue, i.e., an attempt to rebut an
‘alleged assertion by PAWC that the Commission lacks the éuthority to rule on this
matter. (A careful review of the pleadings and the record does not reveal any challenge
or even 4 suggestion by PAWC that the Commission may not have the authority to act on
,-this matter. )
V. SUMMARY OF WACMA'’S kPOSITION
‘WACMA has set forth in detail in its kMain Brief an even-handed and acc’urate
abstract of the testimony of all of the witnesses which contains detailed citatibr’\s to the
evidence of record. (WACMA Main Brief, pp. 5-25).
Based on the foregoing, it is the position of WACMA that (1) the 2003 Agreement

meets all of the requirements for the propcf application of Rider DRS; (2) Rider DRS

" PMAA onginally submitted an amucus brief es an attachment to its Petition to Intervene. lts Amicus Brief filed on
Muatch 5, 2004 is substantially the same as its original Brief, notwithstanding the subsequent development of an
extensive evidenuary record, and ineludes only mummal references w the record, :
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expressly permits PAWC to enter into alternative water arrangements under certain
circumstances in order to both retain and to attract sale for resale custoﬁérs; and (3) ihé
c]cﬂ.l’atcral; argurﬁents advanced by MATR aﬁd PMAA are not pertinent to the sole issue
| involved in this pr’oceeding’and, iﬁ any event, aré not credible.® Asa consequence,
MATR has failed to meet its burden of proving that PAWC’s interpretation and
implementation of Rider DRS as it applies to the 2003 Agreement 1s erroneous.

- WACMA engaged in’ good faith negotiations with MATR for more than four years
and was unable to;ﬁegotiate a new water suppl,y agreement, Itis cléar that the sole
objective of MATR, “a disappointed suitor”, is to ixse the Commission’s processes to'
fdrcc WACMA to purchase water for resale from MATR at a substantially higher rate

 than the existing PAWC rate. As will be shown, the record establishes that the granting
of the relief sought by MATR will adverscly affect the interests of WACMA and its
customers,
| V. ARGUMENT
A.  CONTRARY TO THE ASSERTIONS OF MATR AND PMAA, THE 2003
AGREEMENT SATISFIES THE ESSENTIAL REQUIREMENTS OF
RIDER DRS. |
MATR and PMAA argue that the 2003 Agreement fails to meet the essential
reqyuirements of Rider DRS. As addressed extensively in WACMA''s Mainan'cf, Rider

DRS is available to a customer that: (a) purchases water from the Company for Resale;,

¥ Sce comments concernmng certaity of the collateral issues set forth in parentheses in Section 1, supra.




(b) enters into a Service Agrecmcht for a term of not less than 10 years; (¢) during the
original and any rjencwaI term of the Service Agreement, agrees to maintain a daily }oad
factor or not less than 0.75; and (d) has a competitive alternative to service from the
Company and intends to sclect that alternative to the detriment of the Company and its
other customers. (PAWC, Ex. 1-A) The rates to be charged qualifying customers under
Rider DRS shall not exceed the “Maximum Rate”, nor be less than the “Minimum Rate”,
as defined in the Tariff, and shall be subject to an agreed upon “Escalation Clause,”
(PAWC Ex. 1-A).

In addressing the essential elements of Rider DRS, MATR limits its analysis to
requirements (a) and (d) which it states are of particular relevance in detennining whether
Rider DRS was correctly appliedfto the 2003 Agreement. (MATR Main Brief, p. 19).

- PMAA concedes in its Brief that “[tJhere is no diSpu{e that the second and third partS of
the rider are met in this case.” (PMAA Amicus Bri‘cf,’p.f 4). Accordingly, the parties
agrcc and the record conf' 1rms that requirements (b) and (c) have been met.

With respect to requirements (a) and (d), it is assumed that PAWC will address in
detail in its Reply Brief the issues raised by MATR and PMAA, including the
‘béckgroun'd and history of Rider DRS. The following will address the essential issues

regarding Rider DRS which relate primarily to WACMA.,




e .
1. WACMA “Purchases” Water From PAWC For Resale As
Required By Rider DRS.

Despite the tortuous attempts by MATR to argue that the present tense usage in
Rider DRS of the word “purchases” does not relate “to possible future purchases”
(MATR Main Brief, p. 19}, the fact is WACMA has been purchasing water from PAWC
for resale since 1957. ‘(»MA’I‘R Exs. 11 and 11-A; WACMA Ex. 1, p. 6).

As noted above, WACMA is a distri‘bution—only authority that purchases water for
resale and distribution to over 12,000 customers ih North Fayette and Firidlay Townships
in Allegheny County, PA. (WACMA Ex. 1, p. 4). Accordingly, the 2003 Agreement
clearly meets requirement (a) that the customer purchases water from tﬁe comypz‘m y for
resale.

2. WACMA Had Viab[e “Competitive Alternatives” To PAWC.

MATR argues that “[t]he [2003] Agreement falsely states that WACMA had ‘an
alternative to Signiﬁcamly reduce, or perhaps eliminate, its purchases from PAWC'.”

- {MATR Main Brief, p. 15). MATR refers to thé prior negotiations between MATR and
WACMA with respect to the proposed extension of the 1983 Agreement. Spéciﬁcally,

MATR cites the requirement that WACMA purchase at least 75% to 85% of its water

from MATR, as evidence that WACMA would still have purchased a substantial amount

of water from PAWC. (MATR Main Brief, pp. 29-30). The flaw in MATRs analysis 13
its assumption that WACMA would have purchased only the minimum amount of water
required from MATR had it entered into a new water supply agreement. In fact,

WACMA was negotiating a minimum purchase obligation with the flexibility to use other
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water suppliers for part of its supply requirements. A minimum purchase obligation
would not prevent WACMA from choosing to purchase 100% of its water requirements
from MATR, particularly where the regular tariff rate of PAWC was substannally higher
than the MATR rate.

It is clear that at the time the 2003 Agreement was signed and during the period
}cziding up to the execution of the Agreement, WACMA had viable competitive
altémutives to service from PAWC and, absent the application of the Rider DRS rate,
may well have seleczedrone of t'hoée alternative suppliers. In view of the fact that
WACMA'’s current wa‘té’r supply agreement was with MATR and negotiations between
WACMA and MATR to renew that agreement had been ongoing since 1998 (MATR Ex
1, pp 14-16), WACMA clearly had a viable compétitive alternative to the services offered
by PAWC.? In addition, WACMA has historically purchased water from the Moon
Township Municipal Authority which was also a vfable alternative. (PAWC Ex. 1, pp. 4-
5. WACMA Ex. 1, p. 5). |

If WACMA had entered into a water syupply agreement to purchase its water needs
from another source, PAWC faced losing its existing sales to WACMA plus the

opportunity to increase sales to WACMA in the future.'® (PAWC Ex. 1,p 7).
PP ‘ o

¢ MATR u.sufmd that 1t was prepared to provide water to WACMA at a rate of $2.10/thousand gallons. (MATR
Ex 1, Lenze-5).
9 As indicated in Mr. Grundusky’s testimony, based upon the recent decline in water purchases from PAWC by
WACMA, and because it was not privy to the terms of the negotations between MATR and WACMA, PAWC
believed that WACMA would likely atlempt to negotiate a contract 1o cover all of its water needs foi {owmg
expiration of the 1983 Agreerent. (Tr. pp. 91 *92)

10



Thus, Rider DRS was pro‘pcrly applied to prevent WACMA from choosing anotﬁer water
provider and possibly shutting PAWC out as a source altogether, é situation that would
cause certain fixed costs of PAWC to be borne entirely by PAWC’s oiher customers, as

| opposed to being recovered in part through sales to WACMA. (PAWC Ex. 1, p. 5).

MATR raises in two footnotes the issue that PAWC has failed to provide required
k“documentation“ with respect to the “competitive alternatives”.  (MATR Main Brief,
footnotes 1 and 10). This is another “non-issuc” issuc which is not descrving of a
respénse, except to point out that the record is replete with evidence, both testimony and
documentary, establishing the existence of “cdmpetitive alternatives”. (MATR Ex. 1, pp.
14«116, Lenze-1; MATR Exs. 3 and 4; PAWC Exl pp. 4-5).
B. RIDER DRS PERMITS PAWC TO ATTRACT NEW BUSINESS AS WELL
ASTO RE’I‘AIN’OLD BUSINESS.

MATR and PMAA argue at length that Rider DRS was never intended to permit

- PAWC to attract new business. This argument was addressed in detail in PAWC’s Main |

Brief (PAWC’S‘Mai‘n Brief, pp. 10-13) and it is assumed that the latest allegations
contained in the MATR and PMAA Briefs will again be challenged by PAWC in its |
Reply Bricf,

Suffice it to say, the record in the Rider DRS proceeding clearly supports the
conclusion that the Commission intended that PAWC could use Rider DRS to both attract

and retain load.

1
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In that connection, Mr. Stout, who assisted PAWC in developing and obtaining
Commission approval of its competitive rate offering and the DRS Rider, testified that
Rider DRS was designed to both attract and retain load. (PAWC Ex. 3, p. 4). I‘n support
of his position, Mr. Stout pointed oui: that Rider DRS incorporates as part of the
definition of “minimum rate” the cost of new facilities. The cost of new fac;ilities would
bea conSiderationonly if PAWC was to serve a new customer. e also pointed out that
the intention that Rider DRS be used to attract new customers is further evidenced by the
fact that a “sister rider” fqr electric generation service (Rider EGS) with similar
provisions was filed and approved by the Commission at the same time as Rider DRS.
At the timadf filing and approval, PAWC did not have any electric gencration
customers; therefore, the only use for the Rider would be to attract new customers.
(PAWC Ex. 3, p. 4).

’Signiﬁr:antiy,, with respect to this issue, the Commission in its Opinion and Order
in connection with the Emergency Petition stated:

...1t is apparent that the only logical interpretation of Rider DRSk
is that it was designed to facilitate both the retention and the
atiraction of load. (Emergency Order at 5). PAWC concedes that
such was its intended purpose. (PAWC Statement 3). (PAWC
Briefat 2-3).'" |
It is clear that the intended purpose of Rider DRS is to both retain and attract sale

for resale customers and, as shown above, Rider DRS has been properly implemented by

PAWC in connection with the 2003 Agreement.

" Emergency Opinion and Order, p. S

12




C. ) MATR SHOULD NOT BE PERMITTED TO USE THE COMMI‘SSI(')‘N"S | ,
PROCESS}ES TO ADVANCE ITS ECONOMIC INTERESTS TO THE
DETRIMENT OF WACMA AND ITS CUSTOMERS. |
1.~ What This Proceeding Is Really Abo‘ut.

WACMA’s Main Brief addressed in detail the fécts which have given rise to thi§
proceeding, (WACMA Main Brief] pp. 31-34). Essentially, WACMA and MATR
éngaged in lengthy negotiations extending over more than fc;ur years in advahcc of the
termination date of the 1983 Agreement. (WACMA Ex 1, pp. 7-8; MATR’s Ex. 1,
pp. 15-16, Lenze-4, Lenze-7).

Throughout those negotiations, WACMA mainiafnéd a consistent position with
respect to two essential issues, namely that the miﬁinlum purchase obligation could not
exceed 75% of WACMA'’s total water supply requirenients‘ and the term of the contract

could not exceed twenty years. (WACMA Ex. 1, p.1 I); These requirements were

fashioned by the WACMA Board because of their concerns regarding MATRs ability to
cﬁntaiﬁ its costs, the ever increasing demand for water service within WACMA’S sé:rvice
area and WACMA’s knowledge of the changing nature of the water supply business.
(WACMA Ex. 1,p.9). | |

As ofk the December 19, 2002 meeting between representatives of WACMA and
MATR, WACMA was under the impression that the two issues had been resolved and

that the purpose of the mecting was to finalize the language of a new water supply

13
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agreement. (WACMA Ex. 1, pp. 11-12, 15). At that meeting, MATR proposed to again
ren‘cgotiate the key provisions of the agreement, i ¢, that the term be eXtex1d.¢d from
twenty years kto thirty years and the minimum purchase requirement from 75% to 85%.
(W ACMA Ex. 1, p. 12). Subsequently, WACMA advised MATR that it was still willing
to proceed with MATR based on its prior understanding, (WACMA Ex. 1, pp. 13-14).
WACMA also advised MATR at that time that if MATR was not willing to agree to the
Origiﬁal terms WACMA would have to explore other long-term water supply sources.
(WACMA Ex. 1, pp. 13-14; MATR Ex. 1, Lenze-6). Notwithstanding the testimony of
MATR to the contrary (MATR Ex. 1, pp. 22-23; WACMA Ex. 1, p. 15), ’MATR did not
accépt WACMA’S terms. (WACMA Ex. 1, p. 15; MATR Ex. 1, Lenze-7).

As a result of the continued inability of the parties to reach an agreement on the
essential issues as the termination date of the 1983 Agreement approached,“ WACMA
pursucd negotiations with PAWC culmiﬁating in the execution of’thcy 2003 Agreement

‘on March 28, 2003. (WACMA Ex. 1, pp. 16, 19-20; MATR Ex. 1, Lenze-9).

What this procecding is really about is a desperate attempt by a “disappointed
 suitor” to use the Commission’s processes to achieve an objective that it was hot willing
o’r’ able to accomplish through arms-length negotiations. In sum, MATR is asking the
Cfo;ﬁn1is$ion to advance its econoniic interests by deﬁying to WACMA the benefits of
PAWC’s com;ncﬁtivc rate pursuant to Rider DRS and, in effect, to require WACMA to

purchase water from MATR at a substantially higher rate.

 The MATR Bricf states “As of December of 2003, the parties had not been able to resolve these differences.”
{MATR Main Brief, p. 14). This is appuarently a typographical error and the date should be “"December of 2002".

14
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2. The Granting Of The Relief Requested By MATR Willi Adversely
Affect WACMA And Its Customers.
As discussed extensively in WACMA’s Main Brief (WACMA Main Brief, pp.

37-39), it is of vital concern to WACMA that it continues to have available a s‘ufﬁcicnt
supply of water to meet the pfeéent and future needs of its customers. WACMA is
currently receiving safe, reliable service from PAWC ata rate below that which it had
been paying MATR. If the relief requested in the Cémplaim is granted, i.e., voiding the
2003 Agreement and forcing any agreement between PAWC and WACMA to utilize
PAWC’S Group and Resale Rate, the consequences to WACMA and its customers would
be disastrous.

If the 2003 Agreement is voided, WACMA will be left without a contract for the
supply of at least 90% of the water it provides on a daily basis to approximately 12,871
customers throﬁgh 3,982 service connections in Western Allegheny County, (WACMA
Ex. i, p’:.’4). WAC‘MA would be forced to purchase water at a much higher price until it

| 15 able to neg_oliaie\ a new water supply agreement, assuming that is feasible.

[f WACMA is required to purchase water from PAWC at its then current resale
rate the effect will be a substantial increase in WACMA’s water costs. At the time
MATR filed its formal Complaint}, PAWC’s sale for resale rate was $3.92/thousand
gallons, which may have been subject to change as the result of PAWC*S base rate case,
which rates became effective in January, 2004. (Tr. 176-177). This significant increase
of more than $2.00/thousand gallons will clearly adversely affect WACMA émd its

customers.

15
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- The alternative to WACMA purchasing water from PAWC at its standard resale
rate would be for WACMA to purchase water from MATR. Assuming WACMA would
be able to reach a satisfactory agreement with MATR, at the very least WACMAs costs
would increase substantially. Specifically, if WACMA is required to purchase water
from MATR, its costs would increase to $2.5 l/thousand gallons, whiéh is the rate MATR
has b’éen charging WACMA under the terms of thé extended 1983 Agrccfnent and which
rate became effective on December 15, 2003, (Tr. 174-176). | "

Accordingly, it is clear that the granting of the reliéf' sought by MATR would
adVetSely affect WACMA and its customers, both in terms of service and economie
fxmpﬁcL Morem'er,’for the reasons set forth in the Main Briefs of WACMA and PAWC,

that result would also adversely affect PAWC and its customers.
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CONCLUSION

Based on the foregoing, WACMA respectfully rccjuests that the Administrative

Law Judge (1) make the findings set forth in the headings to the Argument in Section V

of this Replyr Brict; and (2) deny the relief sought by Plaintiff and dismiss the Complaint.

VUONO & GRAY, LLC
2310 Grant Building
Pittsburgh, PA 15219
(412)471-1800

Due Date:  April 2, 2004

4l
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Respectfully submitied, |

VUONO & GRAY, LLC

A. Vuond,'Egm )
Sugan C. Indrisano, Esg.

Attorneys for Western Allegheny
County Municipal Authority
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