BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Duquesne Light Company	:	A-2018-3000708		
filed Pursuant to 52 Pa. Code Chapter 57,	:	A-2018-3000732
Subchapter G, for Approval of the Siting and	:	A-2018-3000733
Construction of the 138 kV Transmission Lines	:	A-2018-3000743
Associated with the Universal-Plum Project in	:	A-2018-3000747
Penn Hills, Monroeville, and Plum Borough,	:	A-2018-3000754
Allegheny County, Pennsylvania	:	A-2018-3000755
	:	A-2018-3000756			:	A-2018-3000766	
	: 	A-2018-3000769		
					


THIRD INTERIM ORDER
GRANTING IN PART AND DENYING IN PART
 APPLICANT’S MOTION TO STRIKE CERTAIN PORTIONS
OF THE TRIAL BRIEF OF LANDOWNERS, AIELLO, CARDINALE AND ASPDEN

BACKGROUND

On March 23, 2018, Duquesne Light Company (Applicant, Duquesne Light or 
Company), pursuant to 52 Pa.Code § 57.72, filed with the Pennsylvania Public Utility Commission and served the Company’s Application of Duquesne Light Company for Approval of the Siting and Construction of the 138 kV Transmission Lines Associated with the Universal-Plum Project in Penn Hills, Monroeville, and Plum Borough, Allegheny County, Pennsylvania, at Docket No. A-2018-3000708 (Full Siting Application) together with certain attachments.

		In the Full Siting Application, Duquesne Light avers that the proposed siting and construction of the transmission line (the proposed Project) is required to reinforce the 138 kV systems in the region, resolve identified reliability and planning criteria violations, and improve reliability of service for customers primarily in Braddock Hills Borough, Churchill Borough, Edgewood Borough, Forest Hills Borough, Penn Hills Borough, Penn Hills Township, Monroeville Borough, Pitcairn Borough, City of Pittsburgh, Plum Borough, Swissvale Borough, Wilkins Township, and Wilkinsburg Borough, Allegheny County.  Duquesne Light further avers the proposed Project will reduce the number of customers affected by a single facility outage, as well as the duration of the outage.

The Applicant asserts that it is a “public utility” and an “electric distribution company” as defined in the Pennsylvania Public Utility Code.  66 Pa.C.S. §§ 102, 2803.  According to the Applicant, the Company furnishes electric service to approximately 600,000 customers throughout its certificated service territory, which includes all or portions of Allegheny and Beaver Counties and encompasses approximately 800 square miles in western Pennsylvania.

		The proposed Project involves the construction of the new Universal-Plum 138 kV Transmission Line that will extend approximately 5.26 miles between the Universal Substation in Penn Hills and the Plum substation in Plum Borough, according to Duquesne Light.  The Company submits (1) that approximately 3.70 miles of the new Universal-Plum 138 kV Transmission Line will be built as an overhead transmission line and approximately 1.56 miles will be constructed as an underground transmission line, and (2) that an approximate 0.51-mile portion of the existing Cheswick-Plum 138 kV Transmission Line will be relocated as part of the proposed Project.

		Contemporaneous with filing of the Full Siting Application, the Applicant filed and served ten Applications for the exercise of eminent domain, including the Application of Duquesne Light Company Under 15 Pa.C.S. §1511(c) For A Finding And Determination That The Service To Be Furnished By The Applicant Through Its Proposed Exercise Of The Power Of Eminent Domain To Acquire a certain portion of the lands of Maria Palombo Aiello, Antoinette Cardinale and Anna Louise Palombo in Plum Borough, Allegheny County, Pennsylvania for the siting and construction of transmission lines associated with the proposed Universal-Plum project is necessary or proper for the service, accommodation, convenience or safety of the public at Docket No. A-2018-3000747.


[bookmark: _Hlk945133][bookmark: _Hlk945154]		A Prehearing Order was issued on July 8, 2018, establishing the litigation schedule (Prehearing Order).  The Prehearing Order also consolidated the Condemnation Applications at Docket Nos. A-2018-3000732, A-2018-3000733, A-2018-3000743, A-2018-3000747, A-2018-3000754, A-2018-3000755,[footnoteRef:1] A-2018-3000756, A-2018-3000766, A-2018-3000768,[footnoteRef:2] and A-2018-3000769 with Duquesne Light’s Full Siting Application at Docket No. A-2018-3000708. [1:  	On February 26, 2019, the Applicant filed a Petition for Leave to Withdraw the Condemnation Application at Docket No. A-2018-3000755.  A ruling on the Petition is pending.
]  [2:  	On November 19, 2018, I issued an Initial Decision which granted Duquesne Light’s Petition for Leave to Withdraw the Condemnation Application at Docket No. A-2018-3000768 and closed Docket No. A-2018-300768.  On December 27, 2018, by Final Order entered pursuant to 66 Pa.C.S. §332(h), my Initial Decision became final without further Commission action.
] 


[bookmark: _Hlk947888]		On October 9, 2018, the evidentiary hearing in this matter was convened in the Commission’s Pittsburgh Hearing Room.  Duquesne Light was represented at the hearing by Garrett P. Lent, Esquire, Anthony D. Kanagy, Esquire, and Michael Zimmerman, Esquire.  Gary Kalmeyer, Esquire represented landowners, Antoinette Cardinale, Anna Louise Palombo, now known as Anna Louise Aspden, and Maria Palombo-Aiello (collectively the Palombo Property Owners), who were also present.  Landowner Pervaiz Alvi appeared self-represented.  Evidence was received from witnesses for Duquesne Light and from the landowners present for the hearing.  The hearing generated a 230-page transcript, which was docketed with the Commission’s Secretary’s Bureau (Secretary) on October 26, 2018.  Main Briefs and Reply Briefs were due on November 26, 2018 and December 10, 2018, respectively.  

		The Palombo Property Owners filed a Trial Brief (Palombo Brief) on November 23, 2018, and Duquesne Light filed a Main Brief on November 26, 2018.  

		By letter dated December 12, 2018, and addressed to the undersigned, the Applicant requested that the Palombo Brief be placed by the Secretary in a separate, non-public folder, pending a ruling on the Applicant’s forthcoming motion to strike and/or redact the Palombo Brief.		

[bookmark: _Hlk951152]		On December 12, 2018, Duquesne Light filed a Motion to Strike Certain Portions of the Trial Brief of Owners Aiello, Cardinale and Aspden (Motion) and attached as Appendix A, a redacted copy of the unpaginated Palombo Brief.[footnoteRef:3] [3:  	Apparently, in the attaching of the redacted copy of the Palombo Brief, the paragraphing reformatted, as noted by the Palombo Property Owners’ in their Response to the Motion to Strike.  See Response, at page 3, ¶A.  For consistency, any reference herein to the Palombo Brief is to the redacted copy attached to Duquesne Light’s Motion. ] 


		By electronic mail dated December 12, 2018, counsel for the Palombo Property Owners represented that he had no objection to the Applicant’s request to keep certain matters out of the public view.  Further, he took no position as to whether some or all of the Palombo Brief should be kept from public view on the internet. 

		By electronic mail dated December 13, 2018, I informed counsel as follows:

Considering Duquesne Light Company’s (DLC) request, in the above captioned cases, that the Brief of Landowners Aiello, Cardinale and Aspden be placed by the Secretary’s Bureau in a non-public folder until there is a ruling on DLC’s Motion to Strike and considering that the Landowners have no objection to keeping certain matters out of the public view, please note the Secretary’s Bureau has moved the Landowners’ Brief to a confidential folder.

A ruling on DLC’s Motion to Strike Certain Portions of the Landowners’ Brief will be prepared and issued. 

		On December 14, 2018, via electronic mail, Attorney Kalmeyer represented he would “be out of the office starting next week through January 3.”  Consequently, Attorney Kalmeyer essentially requested that a ruling on the Motion to Strike be held in abeyance “for a response and disposition after that.”

		On December 26, 2018, Duquesne Light filed and served a Reply Brief.  On January 8, 2019, I issued a Second Interim Order granting the Palombo Property Owners an extension of time to file a response to Duquesne Light’s Motion to Strike.  I directed the Palombo Property Owners to file a responsive pleading by January 28, 2019.  
		The Palombo Property Owners filed and served a Response to Applicant’s Motion to Strike Certain Portions of Owner’s [Palombo] Brief (Response to Motion) on January 23, 2019, together with a cover letter addressed to the Secretary.  The cover letter informed the Secretary that the Response should not be made public pending a ruling on the Motion.

		After due consideration, the Motion will be granted in part and denied in part as discussed below.

DISCUSSION

		Under Section 5.103 of the Commission’s regulations, a request for relief may be made by motion after the commencement of the hearing and prior to the submission of a decision in the proceeding.  52 Pa.Code § 5.103.  

		In the instant proceeding, Duquesne Light seeks to strike the following portions of the Palombo Brief:

[bookmark: _Hlk2933403]		1)	Paragraph 4 on unnumbered page 2;
[bookmark: _Hlk2345088]		2)	Paragraphs 4, 5 and 6 on unnumbered page 4, 
		3)	Proposed Findings of Fact 3 and 10 through 12.

		Duquesne Light contends the above portions of the Palombo Brief “references and discloses confidential settlement negotiations between Duquesne Light and the Palombo Property.”  Motion ¶ 15.  In support of its Motion, Duquesne Light, in part, argues as follows:

In Pa PUC, v Pennsylvanian Electric Company, Docket Nos. Docket Nos. R‑80051197, C-80072106, (Order entered December 4, 1980) the Commission stated:

The rule of evidence which excludes unaccepted settlement offers is well established and is based upon two considerations: (1) the recognition that the relevance of unaccepted proposals of settlement is limited at best; and (2) public policy favors excluding such evidence in order to foster settlements.  See Redevelopment Authority of the City of Philadelphia v Pennsylvania Electric Co. (1979) 48 Pa.Cmwlth 68, 409 A2d 122; The Federal Rules of Evidence, Rule 408; "McCormick on Evidence," 2nd ed, § 274; "Wigmore on Evidence," Chadbourn edition, § 1061.  In the instant case, we need not delve into case law in order to determine the existence or nonexistence of a privilege in administrative proceedings, for we find one clearly recognized in 1 Pa.Code § 35.115. That provision, placed as it is within prehearing conference procedures, indicates that the privilege reasonably extends to any unaccepted proposals of settlement or to any discussions regarding settlement, as well as a wide variety of other matters which would expedite the proceeding.  Consequently, the scope of the privileged subject matter is to be interpreted broadly. Accordingly, we find that settlement negotiations are privileged, confidential and inadmissible into evidence….

Motion ¶ 23.

		Thus, the Applicant asserts, “Section 5.231(d) of the Commission’s regulations provides that offers of settlement are not admissible in evidence against counsel or a party claiming the privilege.  52 Pa.Code § 5.231(d).”   Motion ¶ 22.
		
[bookmark: _Hlk2864805]		The Palombo Property Owners contend “the issue in this proceeding . . . is whether the applicant’s demand to locate its right of way directly through the center of owners’ property is reasonable.”  Palombo Brief at 2.  Thus, in their Response to the Motion, the Palombo Property Owners suggest “to pursue the argument of unreasonableness,” the owners’ brief advised the judge of their offer and the Applicant’s rejection.  Response to Motion at 2.  However, “in the spirit of compromise,” the Palombo Property Owners concede that the monetary reference in their brief at Paragraph 4 on unnumbered page 2 and Proposed Finding of Fact 3 as redacted by Duquesne Light should be stricken.  Response to Motion at 2.  Accordingly, those portions of the Palombo Brief will be stricken in the ordering paragraphs below.

		Turning to Paragraphs 4, 5 and 6 on unnumbered page 4, (hereinafter, Paragraph 4, Paragraph 5 and Paragraph 6, respectively) the Palombo Property Owners submits that only Paragraph 5 which contains a monetary reference should be stricken.  Paragraphs 4 and 6 do not contain any monetary reference and “therefore should not be considered harmful to applicant.”  Id. at 3.  Again, the Palombo Property Owners concede that the reference to a monetary settlement in Paragraph 5 should be stricken.  Accordingly, that portion of the Palombo Brief will be stricken in the ordering paragraphs below.

		Concerning Paragraph 4, there is no reference to a monetary settlement offer.  Paragraph 4 mentions that the Palombo Property Owners approached the Applicant about settlement subsequent to the hearing.  The Applicant asserts “it is well-established that parties cannot present new evidence at the briefing stage.  [citations omitted].”  Motion ¶ 24.  “Accordingly, extra-record evidence in briefs is commonly stricken . . .”  Id.  The Applicant is correct that new evidence cannot be presented post-hearing.  However, the Palombo Property Owners contend that mention of settlement is not harmful to the Applicant but in keeping with the Commission policy to encourage settlement as noted in the Prehearing Order, at 8.  The Prehearing Order reminded the parties that it is the Commission’s policy to encourage settlement.  52 Pa.Code § 5.231. 

		While the parties’ post-hearing settlement efforts is not admissible, nor evidence, the mention of settlement in the Palombo Property Owners’ brief is harmless.  Notably, the parties referenced settlement during the hearing.  See Tr. 52-53.  Additionally, the Applicant concedes that the parties discussed settlement after the hearing.  See Motion ¶ 18.  Accordingly, the Applicant’s request to strike and/or redact the Palombo Property Owners’ Paragraph 4 will be denied in the ordering paragraphs below. 

		Concerning Paragraph 6, the paragraph is a one sentence opinion about the settlement proposal that contravenes “the privilege reasonably extended to any unaccepted proposals of settlement.”  See Pa PUC, v Pennsylvanian Electric Company, cited above.  Accordingly, Paragraph 6 will be stricken in the ordering paragraphs below.	 
		
[bookmark: _Hlk2870624]		Turning to the Palombo Property Owners’ Proposed Findings of Fact 10, 11, and 12, these findings contain monetary settlement proposals and/or opinions about the outcome of the settlement.  As the Applicant correctly asserts, such proposals are not admissible in 
evidence.  See 52 Pa.Code § 5.231(d).  Accordingly, Palombo Property Owners’ Findings of Fact 10, 11, and 12 will be stricken in the ordering paragraphs below.

ORDER


		THEREFORE,

		IT IS ORDERED:

[bookmark: _Hlk2933346]		1.	That the Motion of Duquesne Light Company to Strike Certain Portions of the Trial Brief of Owners Aiello, Cardinale and Aspden at Docket Nos. A-2018-3000708 and A‑2018-3000747 is granted in part.  

		2.	That the following portions of the Trial Brief of Owners Aiello, Cardinale and Aspden at Docket Nos. A-2018-3000708 and A-2018-3000747 are struck from the record: 

			a)	Paragraph 4 on unnumbered page 2;

			b)	Paragraphs 5 and 6 on unnumbered page 4, 

			c)	Proposed Findings of Fact 3 and 10 through 12.

		3.	That the Motion of Duquesne Light Company to Strike Certain Portions of the Trial Brief of Owners Aiello, Cardinale and Aspden at Docket Nos. A-2018-3000708 and A‑2018-3000747 is denied in part.

		4.	That Paragraph 4 on unnumbered page 4 of the Trial Brief of Owners Aiello, Cardinale and Aspden at Docket Nos. A-2018-3000708 and A-2018-3000747 shall remain a part of the record.  

		5.	That the Commission’s Secretary’s Bureau shall maintain the following documents in the confidential folder for this proceeding:

			a)	Trial Brief of Owners Aiello, Cardinale and Aspden

[bookmark: _GoBack]			b)	Letter of Gary Kalmeyer, Esquire dated January 23, 2019

c)	Response to Applicant’s Motion to Strike Certain Portions of Owner’s Brief filed and served on January 23, 2019.	
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	Sampson Bros Inc.
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	Javaid M. Alvi
Walter M. Lorence 
660 Munir Drive
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	Benjamin Sampson
Sampson Morris Group
2500 Eldo Road
Monroeville, PA  15146
	
	[bookmark: _Hlk518053482]Maria Palombo Aiello
Antoinette Cardinale
Anna Louise Aspden
370 Hamilton Drive
Pittsburgh, PA  15235

	Consol Mining Company LLC
1000 Consol Energy Drive
Canonsburg, PA  15317
	
	Jeffrey G. and Reginal M. Woodring
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	United States Steel Corporation
600 Grant Street, Suite 1381
Pittsburgh, PA  15219
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3335 Boulevard of the Allies
Pittsburgh, PA  15213

	Matthew J. Fearing
United States Steel Corporation
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Pittsburgh, PA  15219
	
	

	Transtar, LLC/Union Railroad, LLC
1350 Penn Avenue, Suite 200
Pittsburgh, PA 152222
Attn.: Cathy Connelly
	
	Robert Verona
Parkway Associates
4117 Old William Penn Highway
Murrysville, PA  15668-1920

	Richard C. Crawford
Parkway Associates
4117 Old William Penn Highway
Murrysville, PA  15668-1920
	
	Parkway Associates
4117 Old William Penn Highway
Murrysville, PA  15668-1920




image1.jpeg
Corrand &

Conrad A. Johnson
Administrative LaWw Judge




