ECOPENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105


	
	Public Meeting held March 14, 2019



	Commissioners Present:

Gladys M. Brown, Chairman
David W. Sweet, Vice Chairman
Norman J. Kennard
Andrew G. Place
John F. Coleman, Jr.


	


	Mary Paul

	C-2015-2475355

	v.

	

	PECO Energy Company
	




OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Petition for Reconsideration (Petition), filed by Mary Paul on June 29, 2018, seeking reconsideration of the Commission’s Opinion and Order entered June 14, 2018 (June 2018 Order), relative to the above-captioned proceeding.  On July 9, 2018, PECO Energy Company (PECO or the Company) filed its Answer to the Petition.  For the reasons stated below, we shall deny the Complainant’s Petition.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]I.  History of the Proceeding[footnoteRef:2] [2: 	 	A more complete discussion of the history of this proceeding is presented in the June 2018 Order.] 


	On April 1, 2015, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO in which she alleged that PECO was threatening to shut off her service after she refused installation of an Advanced Metering Infrastructure (AMI) meter, also known as a smart meter, at her home.  She questioned the information provided by PECO regarding AMI meters and the installation method.  For relief, the Complainant requested that PECO answer the fifteen questions that she included in Section 5 of her Complaint.

	On April 27, 2015, PECO filed an Answer with New Matter in response to the Complaint.  In its Answer, PECO averred that it is required to install smart meters for the Company’s electric distribution system as a matter of law and that the Complaint should be dismissed.  PECO further averred that in accordance with Act 129 of 2008 (Act 129), it was required to install AMI meters for all its current automated meter reading (AMR) meter customers by the end of 2014.  PECO did not answer the Complainant’s questions in Section 5 of her Complaint.  Finally, PECO averred that in order to comply with Act 129, it is terminating service to customers who do not give the Company access to install the AMI meter.  PECO asserted that the Complaint should be dismissed as a matter of law.

	PECO asserted in its New Matter that the Complainant requested to opt out of the smart meter installation at her residence and that an opt out was not provided as an option under PECO’s smart meter installation plan that was approved by the Commission.  PECO argued that the Complaint should be dismissed because the law does not allow a customer to opt out of smart meter installation and, therefore, there is no legal basis for the Complaint.

	Also, on April 27, 2015, PECO filed a Preliminary Objection to the Complaint in which it averred that the Complaint should be dismissed as legally insufficient pursuant to 52 Pa. Code § 5.101(a)(4).  PECO contended that legislative and regulatory legal authority require PECO to install smart meters.  PECO also contended that there are no genuine issues of material fact and that PECO is entitled to judgment as a matter of law.

	On March 17, 2016, the Commission issued an Opinion and Order that: (1) granted, in part, the Complainant’s Exceptions; (2) reversed the ALJ’s Initial Decision; (3) denied PECO’s Preliminary Objections; and (4) returned the matter to the Office of Administrative Law Judge for such proceedings as may be necessary.  The Commission determined that the Complainant in this proceeding made specific factual averments in her Complaint and Answer to PECO’s New Matter that suggested potential violations of Section 1501 of the Code.  Particularly, the Commission found that the Complainant had raised some issues involving potential customer service violations such as (1) whether the Complainant received reasonable notice from the Company in regards to the replacement of her electric meter and the use of a contractor with whom she was not familiar; (2) the Complainant’s physical symptoms that she claimed corresponded to biological effects associated with “this kind of technology;” and (3) the Complainant received no written answers from PECO in response to the fifteen questions she asked with regard to her concerns that smart meters have on her for health and safety.

	The hearing on remand in this matter was held on November 15 and 16, 2016.  The Complainant appeared pro se, by videoconference on November 15, 2016, and telephonically on November 16, 2016.  She testified on her own behalf and presented one witness, Hanoch Talmor, M.D.  PECO was represented by counsel and presented four witnesses, Ms. Brenda Eison, PECO Customer Service and AMI Deployment Manager; Mr. Glenn Pritchard, PECO Manager, Advanced Grid Operations & Technology; Christopher Davis, PhD; and Mark Israel, Physician.

	The record closed on March 27, 2017, upon filing of the final Reply Brief.  The record in this proceeding consists of a 376-page transcript and twenty-four exhibits.  The Complainant presented three exhibits (C1, C2, and C3), and PECO presented twenty-one exhibits (BE-1-7, CD-1-8, PECO Cross 1-2, and GP-1-4).[footnoteRef:3] [3: 	Page 6 of the ALJ’s Initial Decision indicates that PECO provided twenty-four exhibits.  However, our review of the record shows that only twenty-one PECO exhibits were admitted.] 


	In the Initial Decision, issued on June 23, 2017, the ALJ found that the Complainant did not establish that installation of a smart meter at her home would be unreasonable or unsafe and that PECO reasonably responded to the Complainant’s concerns and questions regarding smart meters.  I.D. at 1.  Accordingly, the ALJ dismissed the Complaint.

	On July 13, 2017, the Complainant filed Exceptions.  PECO filed Replies to Exceptions on July 24, 2017.  On June 14, 2018, the Commission entered the June 2018 Order that denied the Complainant’s Exceptions and adopted the ALJ’s Initial Decision that dismissed the Complaint.

	As noted, Mary Paul filed a Petition for Reconsideration of the June 2018 Order on June 29, 2018.  PECO filed its Answer to the Petition on July 9, 2018.  By Opinion and Order entered July 12, 2018, the Commission granted the Petition, pending further review of, and consideration on, the merits.

II.  Discussion

A.	Legal Standards

Before addressing the Petition, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) 
and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

[bookmark: _Hlk2276757]	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.


Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

B.	The June 2018 Order

		In the June 2018 Order, we denied the Complainant’s Exceptions, adopted ALJ Heep’s Initial Decision and dismissed the Complaint.  In her original Complaint, the Complainant stated that she requested that PECO not install a new smart meter.  In her First Amended Complaint, the Complainant expressed her concerns with the AMR meter that had been in place at her home since 2002.  For relief, she requested that PECO replace her AMR meter with an analog meter that emits no microwaves and modify all the newer AMI meters that have been installed in her neighborhood by remotely reducing their power to no more than two microwatts per meter squared so that she could enjoy the use of her property without being harmed.

		With regard to the First Amended Complaint and the relief sought by the Complainant therein, we concluded that because it was filed just one week prior to the hearing, it was not a timely pleading.  We further found that the Amended Complaint sought to expand the scope of the Original Complaint to the extent that it would be prejudicial to PECO and impede PECO’s due process rights.

		With regard to the Complainant’s request that testimony by Dr. Andrew Marino from another proceeding be admitted into this proceeding, we ruled that such an action would be a violation of PECO’s due process rights because PECO would not have adequate time and an opportunity to conduct discovery or to prepare a response to Dr. Marino’s testimony.  In regard to the Complainant’s argument that she should be subject to the same opt-out rights that we permitted in Mattu v. West Penn, we concluded that our ruling in Mattu v. West Penn cannot be used under the circumstances in this case to establish an Act 129 smart meter “opt-out,” because the record in this proceeding did not support such a result.

		For all of the above reasons, we denied the Complainant’s Exceptions and adopted the ALJ’s Initial Decision that dismissed the Complaint because the Complainant failed to satisfy her burden of proving (1) that PECO violated Section 1501 of the Code, and (2) that the installation of the smart meter that PECO installed at the Complainant’s service address is unsafe or unreasonable.

C.	The Petition and PECO’s Answers

		In her Petition, the Complainant proffers  six arguments that she avers justify reconsideration of our June 2018 Order.  These arguments along with PECO’s answers and our dispositions are addressed in seriatim below.

[bookmark: _Hlk2250026]1.	Bias and Collusion

		a.	The Petition

		In her Petition, the Complainant alleges bias, including ex parte communications between the Commission, the ALJs, the utilities and their lawyers.  The Complainant generally asserts that the alleged biased positions and collusion prevented her Complaint from getting fair and impartial considerations and decisions.  Petition at 5‑6.

		In support of her  position, first, the Complainant believes that PECO’s expert witnesses Davis and Israel provided false and perjured testimony at her hearing and “at every single one of the smart hearings for sensitive PECO customers (and now at hearings for sensitive PPL customers).”  The Complainant alleges that the bias and the collusion permitted by the Commission deprives her and other disabled Pennsylvania utility customers of the accommodations they require under both the Americans with Disabilities Act and Sections 1501 and 1502 of the Code.  Were it not for such bias and collusion, the Complainant submits that PECO would have granted her an accommodation for her electromagnetic hypersensitivity (EHS) disability.  Petition at 6.

		The Complainant also accuses PECO’s witness Dr. Christopher Davis of “making up his so called ‘calculations’ on the spot.”  Based on the transcripts from three other proceedings, the Complainant cited calculations made by Dr. Davis comparing the amount of time of cell phone usage to the time spent in front of an AMI meter for equivalent radiofrequency exposure.  The Complainant claims that Dr. Davis’ calculations and statements conflicted among his various sworn statements and that since Dr. Davis never included any definitions of his methods and inputs, and his arithmetic cannot be verified, his statements were fictitious and made-up.  Petition at 22.

		The Complainant also avers that PECO and the Commission falsely assume that granting her and other Pennsylvanians a request for an accommodation of their disabilities would, as PECO argued in its Motion to Strike Complainant’s Amended Complaint, “tear down the whole smart grid.”  Petition at 8 (citing and quoting from PECO’s Motion to Strike Complainant’s Amended Complaint).  The Complainant submits that nothing could be further from the truth especially since there has been no evidence submitted to prove that opt-out provisions have caused disruption of any smart grid in those states where such opt-outs have been permitted.[footnoteRef:4] [4: 		The Complainant cites to the policies in those states which she alleges presently allow smart meter opt-outs.  Those states include: Arizona, California, Florida, Maine (where approximately 8,000 people have opted out), Maryland, Massachusetts, New Hampshire, New Mexico, New York, North Carolina, Vermont, Washington, and Texas.] 


		Next, the Complainant opines that the Commission colluded with the large electric utilities in writing and implementing Act 129 without an opt-out provision even though, she claims, Act 129 was an opt-in legislative act.  She claims that the smart meter Code provisions were prepared without any public input, including those who are disabled and unable to tolerate smart meters on their property.  As such, the Complainant maintains that the Commission’s interpretation of  Act 129 is inconsistent with the legislature’s intent, and the Commission has demonstrated collusion with the electric utilities based on its consistent rulings that favor the public utilities in all AMI meter cases that are similar to hers.  Petition at 9-10.

		The Complainant opines that the ALJs, in collusion with the utilities, have decided that there is no remedy for vulnerable and disabled customers who requested medical accommodation simply because there is no opt-out.  She compares this to “putting the cart before the horse” decision making.  She further believes that the Commissioners have adopted the same opt-out rationale and other reasons for not providing the requested accommodations which she believes are equally non-compelling.  Id.

		In further support of her collusion argument, the Complainant claims there were irregularities in admitting two non-Pennsylvania lawyers (Attorney Watson and Attorney Renner) pro hac vice in other smart meter cases before the Commission.  Petition at 6, 14.  The Complainant goes on to summarize a list of completed smart meter cases for which she believes non-Pennsylvania attorneys were admitted without the grant of pro hac vice motions by the presiding ALJs.  Petition at 14.

		b.	PECO’s Answer

		In its Answer, PECO first responds to the Complainant’s allegation that PECO and the Commission are under the assumption that she wants to “tear down the Smart Grid.”  PECO submits that her characterization of PECO’s and the Commission’s view that she wants to “tear down the Smart Grid” is actually correct because the Complainant requested in her First Amended Complaint “that PECO cease and desist all activity of wireless transmission to or from all of PECO’s smart meters,”[footnoteRef:5] and that the Commission order PECO “to modify the microwave emissions from its deployed AMI meters and from its Tower Gateway Basestations.”[footnoteRef:6]  PECO notes that the Commission chose to use a more understated characterization of the Complainant’s request for relief in its June 2018 Order, and in doing so, it showed restraint in her favor, not bias against her.  Answer at 4.  Nevertheless, PECO contends that this argument is an extension of her first Exception to the ALJ’s Initial Decision and does not set forth anything “new or novel” or “recently uncovered.” [5: 		First Amended Complaint, ¶ 24.]  [6: 		First Amended Complaint, ¶ 44.] 


		With regard to the Complainant’s claim in the Petition that bias and collusion against her are demonstrated by “irregularities” in the pro hac vice orders issued by ALJs Heep and Pell in PECO smart meter cases and by ALJ Barnes in the PPL Cases, PECO submits that the “irregularities” perceived by [the Complainant] all have to do with pro hac vice appearances in proceedings other than her own.[footnoteRef:7]  PECO notes that the Complainant does not have standing to pursue arguments on behalf of other Complainants.[footnoteRef:8]   [7: 		PECO indicated in its Answer that it will discuss only the claims related to PECO cases but did note that the claim of “irregularities” in the PPL pro hac vice Orders was considered and denied by ALJ Barnes in her June 9, 2018 Second Interim Order in Sustein v PPL Electric Utilities Corporation at Docket No. C-2018-3000078.  Answer at 6.]  [8: 		With regard to the instant case, PECO notes that on May 11, 2016 PECO filed and served a Motion to Admit its outside counsel, Thomas Carl Watson, pro hac vice, and the Complainant did not reply or object.  Therefore, ALJ’s Heep and Pell issued an Order granting Motion for Admission Pro Hac Vice on June 21, 2016.  Answer at 6.] 


		PECO also responds to the Complainant’s argument in which she argues bias, collusion and ex parte communications between various utilities and the presiding ALJs in certain cases because she was not able to find copies of pro hac vice orders on the Commission’s website.  PECO explains, however, that not all procedural orders get posted to the Commission’s website.  PECO provided the status of eight Motions for which the Complainant was unable to find as well as copies of the supporting documents.  Answer at 7-8.  PECO also explained that three latter PECO cases cited by the Complainant exist in which PECO did not file  pro hac vice Motions but notes this oversight will be corrected with nunc pro tunc filings.  Furthermore, PECO submits that there were no nefarious motives of bias and collusion for its failure to file the Motions.  Rather, PECO explains that after nearly two years into the litigation into this body of cases, and with no objections to any pro hac vice motion after the Krieder case, counsel for PECO simply overlooked the filling of additional, iterative versions of pro hace vice motions in those three cases.  Answer at 9.

		Regarding the testimony of PECO witness Dr. Davis, PECO responds that her argument is not an argument of bias or collusion, but rather just her opinion that Dr. Davis is wrong.  PECO submits that the Complainant did not establish the inconsistencies she alleges through cross-examination during the hearing in her case, and her argument relies upon extra-record evidence from other proceedings that should not be allowed for reconsideration in this proceeding.  Answer at 19-20.

		Finally, PECO disagrees with the Complainant’s allegation that the Commission has demonstrated collusion with the electric utilities based on its consistent rulings that favor the public utilities in all AMI/health cases that are similar to hers.  PECO submits that the reason no Complainant has succeeded in an AMI/health case is because the decisions in those cases are based upon the record evidence in those proceedings, and none of the Complainants has proved, by a preponderance of evidence in those proceedings, that AMI meters cause, contribute to, or exacerbate adverse human health effects.  Answer at 11.

		c.	Disposition

		Before we address our disposition on this first issue, we note, as stated previously, that Petitions for Reconsideration are governed by Duick, which essentially requires a two-step analysis.  First, we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  We will not reconsider our previous decision based on arguments that have already been considered.  The second step of the Duick analysis, therefore, is to evaluate the new or novel argument, or overlooked consideration, in order to determine whether to modify our previous decision.  However, we will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  Based upon our evaluation of the record and the parties’ positions in each particular case, we will determine if there is a sufficient basis for us to exercise our discretion to amend or rescind a prior Order, in whole or in part.

		Upon consideration of the record evidence in this proceeding, we will deny the Complainant’s Petition on the grounds that it fails to meet the Duick standards.  We also note that, in her Petition, the Complainant has attempted to include extra-record evidence regarding several matters.  This extra-record information, submitted after the close of the record, will not be considered in this decision.  52 Pa. Code § 5.431.

Proceeding to the Complainant’s first issue in which she makes several alleged arguments that there exists biased positions and unlawful collusion between the Commission and the utilities, we are of the opinion that the Complainant’s arguments in support of her allegations are without merit and must be denied.  We note that our decisions in each smart meter installation case are considered on an individual basis established on the facts in the record of each particular proceeding.  The evidence in this proceeding clearly demonstrates that the Complainant filed a Complaint against PECO, and the Complaint has been duly considered through the evidentiary hearing process that resulted in an Initial Decision of the matter as well as the subsequent consideration of the Complainant’s Exceptions to the Initial Decision, and now, the Petition for Reconsideration, which has allowed for the Complainant’s due process at every step in the proceeding.

Additionally, the Complainant relies upon extra-record evidence from other proceedings when she alleges that Dr. Davis and Dr. Israel presented false or perjured testimony and that Dr. Davis’ calculations comparing radiofrequency exposure from cell phone use to PECO’s AMI Meters were made up on the spot.  We cannot accept the Complainant’s arguments here because she failed to establish any inconsistencies through cross-examination during the hearing.

We also disagree with the Complainant’s argument that this Commission demonstrated bias toward the electric utility when the ALJ did not allow her to amend her complaint because, in her words, “it appears that the Commissioners believe that granting me an accommodation for my disability (and for other disabled Pennsylvanians) would tear down the whole smart grid.”  We note that the Complainant’s First Amended Complaint was filed on November 11, 2016, just four days before the scheduled evidentiary hearing started on November 15, 2016, and that  ALJs Heep and Pell granted PECO’s Motion to Strike the First Amended Complaint.  We further note that the Complainant objected to the ALJs’ action to strike the First Amended Complaint in her Exceptions to the June 2018 Order.  The June 2018 Order found that the Complainant’s rights were not violated by the ALJs’ ruling that disallowed the First Amended Complaint.  June 2018 Order at 21.  Thus, we agree with PECO’s response that this argument is an extension of the Complainant’s first Exception to  ALJ Heep’s Initial Decision, and, therefore, does not demonstrate a new and novel argument or consideration that has not previously been heard or overlooked by the Commission.

Likewise, the Complainant’s argument that Act 129 was an opt-in legislative act is almost identical to her arguments on pages 26-27 in her Main Brief in which she set forth her position and arguments in favor of being permitted to opt-out of having a smart meter installed at her premises.  Accordingly, this argument is rejected.

		Finally, with regard to the Complainant’s argument involving irregularities in admitting two non-Pennsylvania lawyers pro hac vice in other smart meter cases before the Commission, we conclude that the Complainant’s argument is improperly before us for consideration in this proceeding because the Complainant does not have standing to pursue arguments on behalf of other complainants who are not part of this proceeding.  If the out-of-state attorneys appearing in this case were not admitted pro hac vice, then the matter would have been properly before us.  However, the Complainant has not claimed any irregularities in the admission of pro hac vice counsel in this case, and the pro hac vice admission of counsel for PECO in this proceeding was proper and consistent with 52 Pa. Code §§ 1.22 and 1.23 and Pa. B.A.R. 301(a).  Accordingly, this argument is also rejected as it does not raise any new or novel arguments pertinent to the decision in this proceeding; nor does this argument have any relevance to the findings in this proceeding.

2.	Installation of Smart Meter

		a.	The Petition

		In her Petition, the Complainant stated that while her case was still pending, and she was in the midst of preparing the instant Petition for Reconsideration, PECO’s meter installers arrived, unannounced, on her property at 8:30 A.M. on June 19, 2018, and insisted that they had the right to install a second generation smart meter (the Aclara meter) on her socket because the Commission had issued its final order in her case.  When she protested and told them her case was still pending and she was preparing to submit a Petition for Reconsideration, the installer told her that he had the authorization to proceed with installation of the meter and he would call the police if she resisted.  Since she resisted, the installer called the police and PECO installed the Aclara meter.  Petition at 29-30.  The Complainant asserts that the meter was forcibly installed against her wishes and against her doctor’s advice, and the installation of the new meter has caused her serious negative health effects in the short period of time it has been on her house.  Petition at 29.

		b.	PECO’s’ Answer

		In its Answer, PECO responds that the June 2018 Order was a final Commission determination that allowed PECO to proceed with the installation of an AMI meter at the Paul residence.  Thus, PECO submits that it was then lawful for PECO to proceed with the installation of the AMI meter at the Complainant’s residence.  Answer at 13.

		PECO also explains that in instances when customers attempt to interfere with PECO’s field personnel who implement lawful Commission orders, it is PECO’s practice to call the local law enforcement and follow the officers’ instructions on whether and how to proceed.  According to PECO, it was unfortunate that a call had to be made to the local police department from the Paul residence.  Answer at 13.

		PECO recognizes that the Complainant stated in her Petition that she finds the Aclara meter unacceptable.[footnoteRef:9]  Therefore, even though PECO states that it recognizes that the Complainant does not want any type of smart meter installed, it is offering to replace the Aclara model with a Landis + Gyr meter model, if the Complainant desires.[footnoteRef:10]  Answer at 14. [9: 		See Petition at 38.  PECO notes that the Complainant incorrectly based her opinion that the Aclara meter is unacceptable on Mr. Bathgate’s testimony in the McKnight proceeding at Docket No. C-2017-2621057.  In that proceeding, PECO avers that Mr. Bathgate’s testimony had nothing to do with health or safety of PECO’s AMI meters.  Rather, his testimony dealt with the operation of the AMI meters with the operation of other radio services.  Apr. 11 Tr. at 328-331.  PECO states that Mr. Bathgate is not recognized as an expert in any health field and was not allowed to express his opinion on issues of health.  Apr. 11 Tr. at 352-53.]  [10: 		PECO notes the difference between the Landis + Gyr meter and the Aclara meter is that the Landis + Gyr meter has both a FlexNet communication module and a ZigBee radio, and the Aclara meter has a FlexNet Communication module that is identical to the module on the Landis + Gyr meter, but which does not have a ZigBee radio.  PECO notes that the Aclara meter has been the preference of other refusal customers because it does not have a ZigBee radio.] 


		PECO concludes its response on this matter by noting that the Complainant’s argument concerning the subsequent meter installation events has not added any new information to the evidentiary record as to whether the Complainant has met her burden of proving that a PECO AMI meter will cause, contribute to, or exacerbate adverse health.  Therefore, PECO contends that the Complainant did not meet her burden of establishing that the installation of a smart meter at her home would be unsafe or unreasonable.

		c.	Disposition

In this case, we conclude that PECO was legally permitted to proceed with the installation of the AMI meter at the Complainant’s residence on June 19, 2018.  The Order dismissing the Complaint was entered on June 14, 2018, and became a final Commission Order on that date.  The Complainant’s subsequent filing of the instant Petition for Reconsideration would not have prevented PECO from installing the meter, as the filing of a Petition for Reconsideration does not act to automatically stay a final Commission Order.  A final Commission Order may only be stayed if a party files a Petition for Supersedeas under 52 Pa. Code § 5.572, and the Commission grants such Petition.  See Application of the York Water Company for Approval of Emergency Interconnect Agreement Between the York Water Company and Dallastown-Yoe Water Authority, Docket No. U-2017-2610587 (Order entered January 17, 2019); Pa. PUC v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983).  There is no indication that any party in this proceeding formally requested a stay of the Commission’s Order.  While it may have been a more prudent course of action under the circumstances for PECO to hold off on installing the AMI meter until after the deadline for filing a Petition for Reconsideration, PECO was not legally required to do so, and its actions were consistent with the Commission’s final Order.  Thus, the installation of the AMI meter at the Paul residence is not a new or novel consideration for us to reconsider our June 2018 Order.

3.	North Carolina Utilities Commission Order

		a.	The Petition

		The Complainant attached to her Petition a copy of a North Carolina Utilities Commission (NCUC) Order that was issued on June 22, 2018, which approved a Manually Read Meter Rider (Smart Meter Opt-Out Tariff) for Duke Energy Carolinas, LLC (DEC).[footnoteRef:11]  The Complainant submits that NCUC Smart Reader Opt-Out Order is a new consideration that was not in effect when her hearing took place or when she submitted her brief.   [11: 		See, In the Matter of Application of Duke Energy Carolinas, LLC, for Approval of Advanced Metering Infrastructure Opt-Out Tariff, et al.; Docket No E-7, SUB 1115, et al. (June 22, 2018) (NCUC Smart Reader Opt-Out Order).] 


		According to the complainant, the Smart Meter Opt-Out Tariff allows participating customers who desire to opt out from having a smart meter installed to pay an initial set-up fee of $150 and a monthly fee of $11.75 for a smart meter with its communications disabled, and DEC would read the meter manually by visiting the customer’s premises.  The one-time and the monthly fees under the Smart Meter Opt-Out Tariff will be waived for those customers who maintain they need to avoid exposure to RF emissions and provide DEC with a notarized statement from a medical physician licensed by the North Carolina Medical Board that the customer must avoid exposure to RF emissions to the extent possible to protect their health.  Petition at 34-37; Exhibit A.

		The Complainant acknowledges that she had suggested a similar regulation in her Main Brief, but the Commission did not adopt her suggestion.  Now, the Complainant is requesting that the Commission reconsider its ruling in light of the NCUC Smart Reader Opt-Out Order and adopt the same AMI smart meter opt-out regulations that the North Carolina Commission ordered in the NCUC Smart Reader Opt-Out Order.

		b.	PECO’s’ Answer

[bookmark: _Hlk921624]		PECO rejoins that the Complainant is submitting the NCUC Smart Reader Opt-Out Order as a vehicle to reiterate her opt-out request which the Commission properly evaluated and rejected.  PECO explains that the Complainant presented a nearly identical opt-out proposal on pages 26-27 of her Main Brief and even proposed a Finding of Fact No. 80 in support of that argument in which she asked that the Commission recognize that North Carolina, among other states, allow customers opt-outs.  Answer at 14 (citing Paul M.B. at 26-27).

		PECO submits that the NCUC Smart Reader Opt-Out Order does not add anything new because it does not ask whether opt-outs should be allowed.  PECO explains that, unlike in Pennsylvania, which legislatively does not permit opt-outs, North Carolina made a decision several years ago when the NCUC declined to adopt the federal standards on smart grid investments and instead required North Carolina utilities to file smart grid technology plans as part of the Commission’s existing integrated resource planning review.[footnoteRef:12]  As such, the NCUC Smart Reader Opt-Out Order that was issued on June 22, 2018, merely determines who should pay the cost of providing an opt-out system.  Answer at 15.  Therefore, PECO asserts that the Complainant’s request for an opt-out is not new or novel because it already has been fully considered and properly dismissed by the Commission.[footnoteRef:13] [12: 		See NCUC Docket No. E-100, SUB 123, Dec. 18, 2009 Order Declining to Adopt Federal Standards at 7, FOF 8.]  [13: 		PECO avers that the Initial Decision in the instant proceeding (I.D. at 12) as well as the Commission’s June 2018 Order addressing the Exceptions to the Initial Decision (June 2018 Order at 27) correctly rejected the Complainant’s request for an opt-out.  Petition at 15.] 


		c.	Disposition

		Our review of the record reveals that, as PECO has indicated in its answer to the Petition,  the Complainant’s argument regarding the NCUC Smart Reader Opt-Out Order is not a new or novel argument or consideration and, therefore, is not properly before the Commission for reconsideration.

		The Complainant’s Main Brief discloses that the Complainant made the same opt-out argument as she makes here[footnoteRef:14] and that she also proposed Finding of Fact No. 80 which contains a list of states, including the State of North Carolina, that permits customers with the ability to opt out of having a smart meter: [14: 	 	Paul Main Brief at 27-29.] 


80.	The following are among the states in the United States which allow smart meters and which offer customers opt outs from smart meters.  Utility commissions in in these states and utilities in these states can serve as advisors for PECO to find analog meters for my accommodation:  Maine, Maryland, Georgia, Texas, Illinois, Hawaii, Nevada, Oregon, Louisiana, Virginia, Vermont, New Hampshire, (actually requires opt in), New York, Arizona, Florida, New Mexico, California, North Carolina, Massachusetts, Tennessee, Colorado, Washington DC, Washington State, Ohio.


Paul Main Brief at 55.  Accordingly, we shall deny the Complainant’s request for reconsideration on this matter.

4.	McKnight v. PECO (Docket No. C-2017-2621057) and Bachman v. PECO (C-2017-2623504) Expert Testimony

		a.	The Petition

		In order to bolster the allegations, the Complainant made in her case that PECO’s AMI meters cause harm to customers who suffer from EHS, the Complainant referenced and attached excerpts of testimony to her Petition from Mr. William Bathgate who testified on behalf of the complainants in McKnight v. PECO (Docket No. C‑2017-2621057) and Bachman v. PECO (Docket No. C-2017-2623504).  The Complainant also included excerpts of related information from the Complainants’ Main Briefs in those cases as well as the entire Complainant’s Main Brief in McKnight v. PECO at Docket No. C‑2017-2621057 which she attached as Exhibit B.  Petition at 37‑38.

		The Complainant avers that Mr. Bathgate is an expert in metering devices and the effects that they have on various forms of electromagnetic energy in the environment of the home and property, including that of the household wiring.  Id. at 38.  The Complainant avers that Mr. Bathgate recently tested the Aclara meter which PECO recently started installing on customers’ homes and that the results of testing only became available since the conclusion of the hearing in this proceeding.  The Complainant maintains that the results from tests conducted by Mr. Bathgate prove that the combined effects of the Aclara “are most likely” causing her to develop new adverse health effects after PECO installed the Aclara meter on her home and that the Commission should reconsider the June 2018 Order on this basis.  Id.

		b.	PECO’s’ Answer

		PECO responds that that the Complainant is essentially requesting that the testimony from the McKnight and Bachman proceedings be entered into the record in this proceeding.  Answer at 16.  PECO asserts that this argument is virtually identical to the Complainant’s request to admit the testimony of Dr. Marino from the smart hearings in Maria Povacz v. PECO, Docket No. C-2015-2475023; Laura Sunstein Murphy v. PECO, Docket No. C-2015-2475726; and Cynthia Randall and Paul Albrecht v. PECO, Docket No. C-2016-253766, in her case and which the Commission rejected in its June 2018 Order because the admission of Dr. Marino’s testimony into the record would have violated PECO’s due process rights since PECO did not have an opportunity to conduct timely discovery of Dr. Marino or prepare a response to Dr. Marino’s testimony as it might apply to the Complainant.[footnoteRef:15]  Thus, PECO maintains that the same due process considerations apply to the Complainant’s request to admit Mr. Bathgate’s April 2018 testimony into this proceeding.  For this reason, PECO concludes that this request does not warrant reconsideration. [15: 		Answer at 16 (citing the June 2018 Order at 21-22).] 


		c.	Disposition

		We are not persuaded to grant reconsideration of the Complainant’s request that we consider the testimony from other smart meter cases in the instant proceeding.  We stand firm with our reasoning in our June 2018 Order where we stated that in those instances where a party seeks to admit evidence after the hearing, “admission of such extra-record testimony violates the principle of fundamental fairness and violates the due process rights of other parties who have no opportunity to cross examine a witness in a separate hearing.”  Thus, we conclude that the admission of Mr. Bathgate’s April 2018 testimony in this proceeding, likewise, would violate PECO’s due process rights.  Accordingly, the Complainant’s request for reconsideration with regard to this matter is denied.

5.	Exclusion of Dr. Andrew Marino’s Testimony

		a.	The Petition

		The Complainant states that the Commission erred in the June 2018 Order by not permitting her to admit the testimony of Dr. Andrew Marino into her case for two reasons.  First, the Complainant claims that the Commission erred in its “factual” recitation that she did not attempt to admit Dr. Marino’s Testimony into her case during the hearing.  To the contrary, she cites to the transcript on pages 90-93 to demonstrate that she requested that Dr. Marino’s testimony be admitted into the record.  She further cites to the transcript on page 91 that PECO’s attorney Ward Smith objected to her request that part of Dr. Marino’s testimony be included in the record in her case because the Commission’s regulations require that testimony cannot be admitted piecemeal but must be admitted in whole or not at all.  The Complainant also cites to page 93 of the transcript where the ALJ rejected her request but told her that she should state the reasons for including it in her brief.  Therefore, the Complainant submits that the Commission erred in ruling that she cannot request that the expert testimony of Dr. Marino be admitted in her case during the briefing stage after the conclusion of the hearing, because she already had requested that it be included during her hearing.  Petition at 43.

		The second reason the Complainant claims the Commission erred by not permitting her to admit the testimony of Dr. Andrew Marino into the record is based on her review of the Final Order in another smart meter complaint proceeding involving Catherine J. Frompovich v. PECO Energy Company at Docket No. C-2015-2474602.[footnoteRef:16]  The Complainant states that the Commission ruled in the Frompovich Opinion and Order that a Complainant could authenticate a scientific article without hiring her own expert witness and could use the scientific literature which an expert witness has already authenticated in another Commission proceeding.  She claims that this is what she did by asking that the Marino testimony be admitted into the record in her case; but the ALJ ruled against her.  She believes this constitutes collusion between the Commission and the ALJs against customers with EHS and warrants reconsideration.  Petition at 47. [16: 	 	See, Frompovich v. PECO, Docket No. C-2015-2474602 (Order entered May 3, 2018) (Frompovich Opinion and Order).] 


		b.	PECO’s’ Answer

		PECO responds that the Complainant’s request to admit Dr. Marino’s testimony into the record in this proceeding is not new or novel.  Answer at 17.  PECO submits that the Complainant made this request at her evidentiary hearing, at which PECO objected on numerous grounds.  Id. (citing Tr. at 89-93).  PECO states that the Complainant then detailed the same request in her Main Brief, Id. (citing Paul Main Brief at 27-29), and the ALJ reiterated in her Initial Decision that Dr. Marino’s testimony is not admissible. Id. (citing I.D. at 12-13).  The Complainant then made the same request in her second Exception to the ALJ’s Initial Decision, and the Commission considered and rejected it.  Id. (citing June 2018 Order at 21-22).  PECO notes that although it is not clear from the Complainant’s Petition, she may be objecting to the Commission’s statement on page 22 of the June 2018 Order where we stated:

Although our Regulation at 52 Pa. Code § 5.407 allows for admission of the records of other proceedings, we stand by our previous pronouncement that in instances where a party seeks to admit evidence after the hearing, “admission of such extra-record testimony violates the principal of fundamental fairness and violates the due process rights of other parties who have no opportunity to cross examine a witness in a separate hearing.”  Thus, we agree with the ALJ that admission of Dr. Marino’s testimony would violate PECO’s due process rights under the circumstances, as PECO did not have adequate time and the opportunity to conduct discovery or to prepare a response to Dr. Marino’s testimony as it applied to the Complainant in this proceeding.  For this reason, we shall deny Complainant’s second Exception.


June 2018 Order at 22.  Thus, PECO submits that the pleadings were quite clear that the Complainant’s request occurred at the hearing and that the Commission was well-aware that the Complainant made her request to admit Dr. Marino’s testimony during the evidentiary hearing and not afterwards.  PECO notes that in prior cases, the Commission had ruled that a party’s due process rights are prejudiced “where a party seeks to admit evidence after the hearing” because doing so violates the other party’s due process by impermissibly interfering with their right to cross-examine the witness.  PECO avers that the Commission applied its prior ruling to disallow a late offer of expert testimony at hearing because allowing the testimony at hearing, without prior notice or opportunity to prepare, would have violated PECO’s due process rights because “PECO did not have adequate time and the opportunity to conduct discovery or to prepare a response to Dr. Marino’s testimony as it applied to the Complainant in this proceeding.”  Id. at 18.

		With regard to the Complainant’s second argument that the Frompovich Opinion and Order warrants reconsideration to permit Dr. Marino’s testimony in the instant record, PECO notes that the Complainant did not provide a page citation or a quote from the Frompovich Opinion and Order to support her argument.  Id. at 19.  However, PECO believes it appears that the Complainant is referring to the first full paragraph on page 38 of the Frompovich Opinion and Order which discusses whether writers of studies need to appear at the hearing in order to satisfy the authentication requirement of Pa. R.E. Rule 901 (Rule 901).  Id. at 20.  PECO contends that the referenced paragraph does not support the admission of Dr. Marino’s testimony in this proceeding because it deals solely with authentication of documents under Rule 901 and none of PECO arguments on the inadmissibility of Dr. Marino’s testimony had anything to do with Rule 901 and neither can the word “authentication” or the phrase “Rule 901” be found in the Complainant’s Main Brief, PECO’s March 20, 2017 Reply to the Complainant’s request to admit Dr. Marino’s testimony, the Complainant’s Reply Brief, PECO’s Reply Brief, the Initial Decision, the Complainant’s Exceptions, PECO’s Reply Exceptions, or the June 2018 Order.  Id.  As such, PECO concludes its response by asserting that the Frompovich Opinion and Order does not provide a basis for reconsideration of the Marino ruling as requested by the Complainant.  Id. at 21.

		c.	Disposition

		It is clear, based on the record in this proceeding, that the relief being sought by the Complainant in her Petition to admit Dr. Marino’s testimony from three other proceedings in the instant proceeding does not raise any new or novel arguments because it is exactly the same relief that the Complainant previously sought during the hearings, in her Main Brief, and in her Exception No. 2 to the Initial Decision.  To the extent clarification of our June 2018 Order is necessary to address the Complainant’s concern of when she requested the testimony be admitted, we note that our ruling to deny the Complainant’s Exception No. 2 was made primarily to preserve PECO’s due process rights because the admission of testimony requested by the Complainant during the hearing, but after the deadline for the identification of expert witnesses had passed, would have violated PECO’s due process rights, just as if the request were made after the hearing.  We find that the ALJ properly exercised her discretion in excluding Dr. Marino’s testimony from the record because the deadline for designating expert witnesses had long expired, and the Complainant timely identified only one expert witness, Dr. Talmor, on August 2, 2016.  When the Complainant attempted to introduce Dr. Marino’s testimony for the first time during the hearing, PECO was not afforded adequate time prior to the hearing to conduct discovery or to prepare for cross-examination regarding Dr. Marino’s testimony as it applied to the Complainant in this proceeding.

[bookmark: _Hlk2598492]		While it is not entirely clear from the Complainant’s Petition which portion of the Frompovich Opinion and Order she is relying on, it appears that the Complainant is discussing pages 38-39 of that Order regarding authentication of breast cancer studies under Pa. R.E. Rule 901.  In this case, Dr. Marino’s testimony was excluded based on timing, rather than authentication, and there is no indication that the discussion in the  Frompovich Opinion and Order would constitute grounds for reconsideration in this case.  Ultimately, in the Frompovich Opinion and Order, we did not admit the breast cancer studies in that case and found the studies constituted uncorroborated hearsay.  Accordingly,  nothing in the Frompovich Opinion and Order would correct the due process issue in this case related to the admission of Dr. Marino’s testimony.

6.	Recent Commission Decisions in Senator Dinniman v. Sunoco and Mattu v. West Penn Power Company

		a.	The Petition

[bookmark: _Hlk1059801]		The Complainant avers in her Petition that the Commission’s recent decisions that were made in the Sunoco Mariner pipeline safety case in Dinniman v. Sunoco Pipeline (Docket Nos. P-2018-3001453 and C-2018-3001451) and in the vegetative management safety case in Mattu v. West Penn Power Company (Docket No. C-2016-2547322)[footnoteRef:17] have parallels with her case but that there are also important differences.  Petition at 48.  The Complainant explains that these cases are similar in that the Commission’s review involved whether the utilities have followed the Commission’s regulations.  The differences, according to the Complainant, is that in Dinniman v. Sunoco Pipeline homeowners were provided with funding to hook up to public water when their wells were poisoned, and Sunoco relocated homeowners and filled the holes in homeowners’ yards with cement as a result of cave-ins caused by the construction.  In Mattu v. West Penn Power Company, the Complainant avers that even though the utility followed all the Commission’s specifications for application of herbicides, the Commission ruled that the application of herbicides so close to Mr. Mattu’s well posed a danger which would cause irreversible harm to Mr. Mattu’s family and the resale value of his home if the wells were affected because there is no water hookup in his vicinity.  In her case, however, the Complainant submits that the Commission provided no fix for her or her loved ones by providing her with a safe meter that would prevent her current symptoms from getting worse.  She asserts that she is seeking an accommodation for her condition and that she provided the Commission an avenue to find that she deserved an accommodation without having to come up with a specific finding that the PECO AMI meter caused or would cause her harm and the Commission did not have to find that PECO violated any order or law to come up with a specific finding that the PECO AMI meter is causing her harm.  The Complainant then proceeds to reiterate Mr. Bathgate’s testimony in the McKnight/Bachman hearing in which he and other doctors testified that analog meters have the best EMF characteristics to accommodate persons such as herself.  Petition at 47-52. [17: 	 	See, Robert M. Mattu v. West Penn Power Company, Docket No. C-2016-2547322, Order entered March 21, 2017 (Mattu v. West Penn Power Company). ] 


		b.	PECO’s Answer

[bookmark: _Hlk2000286] 		In its Answer, PECO submits that the Dinniman v. Sunoco Pipeline case does not warrant reconsideration of the June 2018 Order because, unlike the Complainant’s proceeding in which the evidentiary record was fully developed over a two-day evidentiary hearing, Dinniman was an injunctive relief case that looked at the question of when to grant (or deny) interim relief pending development of a full evidentiary record in the underlying complaint proceeding.  Thus, PECO asserts that Dinniman does not warrant reconsideration of the June 2018 Order.  Answer at 21-22.

		PECO also avers that the Complainant’s argument regarding the Commission’s decision in Mattu v. West Penn Power Company should also be rejected because the Complainant is just resubmitting the same argument the Complainant made in her Exceptions.  PECO notes that it replied to those Exceptions and the Commission fully addressed this matter on page 27 of the June 2018 Order.  Answer at 21, note 19.

		c.	Disposition

Our review of the proceeding in Dinniman v. Sunoco Pipeline indicates that it was related to a request for preliminary injunctive relief prior to an evidentiary hearing and for which an evidentiary record had not yet been fully developed.  As PECO appropriately notes, the Commission was called upon to decide whether to provide emergency interim relief pending the development of a full evidentiary record in the underlying complaint proceeding.  Here, however, the record was fully developed in an evidentiary hearing, an Initial Decision was subsequently issued which concluded that the Complainant failed to meet her burden of proof, and the Commission adopted the Initial Decision by the June 2018 Order.  Accordingly, the Dinniman v. Sunoco Pipeline proceeding does not provide a sufficient reason for reconsideration in this particular case.  We also conclude that the Complainant’s arguments regarding Mattu v. West Penn Power Company do not satisfy the Duick standards, as we previously addressed this argument in the June 2018 Order.

Conclusion

Upon our review and consideration of the Petition and the record evidence in this proceeding, we shall deny the Petition because the Complainant has not provided sufficient grounds under the Duick standards to support her request for reconsideration; THEREFORE,

IT IS ORDERED:

		That the Petition for Reconsideration of Mary Paul, filed on June 29, 2018, is denied, consistent with this Opinion and Order.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  March 14, 2019
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