BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Petition of Pennsylvania American		:
Water Company Wastewater Operations for	:
Approval of Modification of Long Term	:		P-2014-2431005
Infrastructure Improvement Plan		:
						


ORDER GRANTING
PETITION FOR A PROTECTIVE ORDER


		On July 3, 2014, Pennsylvania American Water Company (PAWC) filed with the Pennsylvania Public Utility Commission (Commission) a Petition for Approval of Wastewater Long Term Infrastructure Plan (LTIIP) and Approval to Establish and Implement a Distribution System Improvement Charge (DSIC).  The 2014 LTIIP/DSIC Petition was assigned the Docket Number P-2014-2431005 by the Commission.

		On July 22, 2014, the Office of Small Business Advocate (OSBA) filed a Notice of Intervention, Public Statement and Notice of Appearance in response to PAWC’s 2014 LTIIP/DSIC Petition.  On July 23, 2014, the Office of Consumer Advocate (OCA) filed a Public Statement, Formal Complaint and an Answer to PAWC’s 2014 DSIC Petition.

		On December 4, 2014, the Commission entered an Opinion and Order, approving PAWC’s 2014 LTIIP Petition.  In that Opinion and Order, the Commission also approved PAWC’s 2014 DSIC Petition, subject to refund and recoupment after final resolution of the issues brought before the Office of Administrative Law Judge (OALJ) as well as the applicability of the DSIC to PAWC’s Franklin and Koppel wastewater systems.

		On December 15, 2014, PAWC filed a Compliance Tariff for the DSIC which specified that the DSIC was applicable to the Coatesville, Claysville, Clean Treatment (Marcel Lake), Clarion, Pocono, Lehman Pike, Winona Lakes and Blue Mountain wastewater systems.  The Compliance Tariff was approved via Secretarial Letter issued on December 22, 2014.

		On January 28, 2015, a Prehearing Conference was held by the OALJ.  PAWC, OSBA and OCA attended the Prehearing Conference, during which PAWC represented that the 2014 DSIC did not apply to PAWC’s Franklin and Koppel wastewater systems.  Since this was the only issue referred to the OALJ by the Commission, the matter was settled and the OALJ directed the parties to file a Joint Stipulation of Settlement, which the parties did on February 13, 2015.  On March 30, 2015, the Presiding ALJ issued a Recommended Decision recommending that the Commission approve the parties’ Joint Stipulation of Settlement.  On May 7, 2015, the Commission issued an Order approving the Joint Stipulation of Settlement.

		On February 29, 2016, February 28, 2017 and February 27, 2018, PAWC filed its Annual Asset Optimization Plan (AAOP) and those plans were approved by the Commission.

		In a letter dated April 23, 2018 approving the February 27, 2018 AAOP, the Commission’s Bureau of Technical Utility Services (TUS) directed PAWC to provide the date in 2018 when the Company planned to file a Petition to Modify its LTIIP, noting that the 2018 AAOP was showing the acceleration of the Company’s DSIC eligible wastewater capital investments.  By letter dated May 2, 2018, PAWC advised TUS that it expected to file a Petition to Modify its LTIIP on or before November 1, 2018.  By letter dated October 31, 2018, PAWC advised TUS that it planned to file its Petition to Modify its LTIIP on or before November 8, 2018.

		On November 8, 2018, PAWC field a Petition for Approval of a Major Modification to its Existing Long Term Infrastructure Improvement Plan and Approval of its Second Long Term Infrastructure Improvement Plan (2018 LTIIP Petition).  After receiving certain guidance from TUS, PAWC filed a letter on December 10, 2018 withdrawing the 2018 LTIIP Petition.

		On December 12, 2018, PAWC filed its Petition for Approval of Modification of LTIIP (2018 Petition to Modify LTIIP).  In the Modified LTIIP, PAWC asserts that it is using a risk based condition assessment approach in order to cost effectively prioritize wastewater collection system replacement and rehabilitation projects and accelerate the rehabilitation, improvement, and replacement of aging wastewater infrastructure for wastewater systems.  PAWC asserts that these improvements will improve system safety and reliability, customer service and environmental compliance.

		PAWC states that the Modified LTIIP will, upon approval, replace the Company’s existing LTIIP for the Year 2019 and includes Years 2020 – 2023.  PAWC states that the Modified LTIIP includes the required elements identified in Section 1352(a) of the Public Utility Code (66 Pa. C.S.A. § 1352(a)) and the Commission’s LTIIP Regulations at 52 Pa. Code § 121.4(a).  PAWC therefore requests approval of its Modified LTIIP.

		On January 2, 2019, the Commission’s Bureau of Investigation and Enforcement (I&E) filed an Answer to PAWC’s 2018 Petition to Modify LTIIP.  In its Answer, I&E requested that the matter be assigned to OALJ for an investigation and, if necessary, evidentiary hearings.  I&E stated its intent to participate in this proceeding to ensure that the proposed Modified LTIIP would meet the legal requirements of the Public Utility Code, the Commission’s Regulations and Pennsylvania law.  I&E also stated that it was participating in this proceeding to ensure that the interests of all PAWC ratepayers were protected.

		On January 9, 2019, the OCA filed Comments with the Commission in this proceeding.  In its Comments, the OCA recommended that PAWC provide additional information relating to the 2018 Petition to Modify LTIIP.  OCA also recommended that PAWC take certain actions in future LTIIP related filings.

		On January 10, 2019, I&E filed an Amended Answer to the 2018 Petition to Modify LTIIP.  In the Amended Answer, I&E asserted that there were specific issues of fact that must be referred to the OALJ for disposition.
		This matter was assigned to OALJ by the Commission and we were assigned as the Presiding Officers.  By Notice dated February 8, 2019, the parties were notified of a Prehearing Conference scheduled for Friday, March 8, 2019 at 10:00 A.M. in Harrisburg, Pennsylvania.  A Prehearing Conference Order was issued on February 14, 2019 setting forth various rules that would govern the Prehearing Conference.  Pursuant to the Prehearing Conference Order, Prehearing Memoranda were received from PAWC, I&E, OCA and OSBA.

		The Prehearing Conference was held as scheduled on March 8, 2019.  The following counsel were present:  Anthony DeCusatis, Esquire, Brooke McGlinn, Esquire and Susan Simms Marsh, Esquire on behalf of PAWC; Scott Granger, Esquire on behalf of I&E; Erin Gannon, Esquire on behalf of OCA; and Erin Fure, Esquire on behalf of OSBA.  The Commission’s service list will include these counsel only and parties to the prior proceeding at this docket will be removed.  Such parties have had notice and an opportunity to participate in this proceeding but failed to appear at the Prehearing Conference or otherwise express an interest in participating.  The parties can continue to serve parties from the prior proceeding with documents in this proceeding if they are so inclined.

During the Prehearing Conference, the parties indicated that there were ongoing settlement discussions and that resolution of this proceeding might be possible without further litigation.  Accordingly, the parties requested that the proceeding be held in abeyance for a period of 30 days, after which a Joint Status Report would be filed by the parties.  The Presiding Officers approved the request, and issued an Interim Order on March 8, 2019 to record the 30 day postponement in this proceeding.  The parties were advised during the Prehearing Conference that any resolution of this matter, via settlement or otherwise, must address all of the criteria for Long Term Infrastructure Improvement Plans articulated by the Commission in Chapter 121 of the Commission’s Regulations.  

In addition, PAWC proposed that a Protective Order be issued to govern the use of information alleged to be proprietary.  PAWC attached a proposed Protective Order to its Prehearing Memorandum and indicated that no party opposed its usage in this proceeding.  We also note that no party to this proceeding has filed any documents opposing the proposed Protective Order.

The Petition for a Protective Order is ready to be ruled upon.  For the reasons discussed below, we will grant the Petition and issue the proposed Protective Order.

The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§ 5.362 and 5.423.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, Order (entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, Order (entered November 5, 1991).  If that burden is satisfied, the least restrictive means of limitation which will provide the necessary protection from disclosure will be applied.  52 Pa. Code § 5.423(a).

In considering whether to issue a protective order, the Commission, pursuant to Section 5.423(a), should consider the following factors:

[bookmark: 5.423.](1)  The extent to which the disclosure would cause unfair economic or competitive damage. 

(2)  The extent to which the information is known by others and used in similar activities. 

(3)  The worth or value of the information to the party and to the party’s competitors. 

(4)  The degree of difficulty and cost of developing the information. 

(5)  Other statutes or regulations dealing specifically with disclosure of the information. 

52 Pa. Code § 5.423(a).  The Commission’s regulations further provide detail regarding restrictions placed on the proprietary material, access to proprietary material by representatives of parties, special restrictions and the return of proprietary information at the conclusion of the proceeding.  52 Pa. Code §§ 5.423(c)-(f).

Section 5.423, however, must be balanced against Commission regulations that also provide that the Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa. Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa. Code § 1.71.  In addition, the interests of keeping material proprietary or confidential must be viewed in light of the Pennsylvania Right to Know Law.  65 P.S. § 67.102.

In this case, no party has filed any documents indicating its opposition to PAWC’s Petition for a Protective Order.  Additionally, during the Prehearing Conference, the Presiding Officers asked the parties if there was any opposition to the issuance of the proposed Protective Order.  None of the parties in attendance indicated their opposition to the proposed Protective Order.

Given the above, we conclude that PAWC has demonstrated that the potential harm of providing the information would be substantial and the harm to PAWC if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  PAWC has also demonstrated that the least restrictive means which will provide the necessary protection from disclosure will be applied.  The Petition for a Protective Order balances the Commission regulations that provide that Commission records may be accessed by the public with the need to keep such information protected.  Finally, the record demonstrates that the Petition is unopposed.  Therefore, the Petition will be granted.

ORDER


THEREFORE,

IT IS ORDERED:

1. That Pennsylvania American Water Company’s Petition for a Protective Order is hereby granted with respect to all documents and information, as identified below, produced or presented, or hereafter produced or presented in this proceeding at Docket Number P-2014-2431005.

2. That all persons now or hereafter granted access to such documents and/or information shall use and maintain the same only in strict accordance with this Protective Order.

3. That this Protective Order is being entered to facilitate the orderly production of information and documents during discovery and the presentation of evidence at the hearings in this case and to provide adequate protection of Confidential Information without prejudicing the rights of parties to have reasonable access to information that becomes part of the evidentiary record.

4. That any information provided to the Pennsylvania Public Utility Commission (Commission) or any parties in connection with the above-captioned proceeding that a producing party claims constitutes or contains Confidential Information shall be specifically identified and marked as Confidential Information.  The producing party shall designate data or documents as constituting or containing Confidential Information by affixing a conspicuous “CONFIDENTIAL” stamp or typewritten designation on such data or documents.  

5. That where only part of data compilations or multi-page documents constitutes or contains Confidential Information, the producing party, insofar as reasonably practicable within time constraints imposed in this proceeding, shall designate only the specific data or pages of documents which constitute or contain Confidential Information and shall serve such documents separately from non-confidential information.

6. That each document and the information contained therein designated as “Confidential Information” shall be used by the recipient solely for purposes relating to the prosecution, review and processing of this proceeding and for no other purpose; and such documents and information shall be maintained in secure files, separate from public information, until returned to the producing party or destroyed pursuant to the terms hereof.

7. That with respect to all Confidential Information, it is further ORDERED that:

Access to the documents designated as “Confidential Information,” and to the information contained therein, shall be limited to the parties and their identified attorneys, employees, and consultants whose examination of the Confidential Information is required for the conduct of this proceeding.

Recipients of Confidential Information shall not disclose the contents of the documents produced pursuant to this Protective Order to any person(s) other than their identified employees and any identified witnesses/consultants whom they may retain in connection with this proceeding, irrespective of whether any such expert is retained specially and is not expected to testify, or is called to testify in this proceeding.  All employees (except Bureau of Investigation & Enforcement (BI&E) witnesses who are full-time employees and shall be entitled to receive documents without individually executing a Certification), consultants or experts of any of the parties bound by this Protective Order who are to receive copies of documents or information produced pursuant to this Protective Order shall have executed a copy of the Certification attached hereto as Appendix A, which executed Certification shall be forthwith provided to counsel for the producing party with copies to counsel for other parties.  The BI&E Prosecutors who enter an appearance in this proceeding shall represent that all BI&E witnesses/employees will be bound by this Protective Order.

No other disclosure of Confidential Information shall be made to any person or entity except with the express written consent of the producing party or upon further order of the Commission or of any Court of competent jurisdiction which may review these matters.

1. The acceptance by the parties of documents or information which has been identified and marked as Confidential Information shall not serve to create a presumption that the material is in fact entitled to any special status in these or any other proceedings.  Accordingly, as provided in 52 Pa. Code § 5.423, a party receiving Confidential Information retains the right, either before or after receipt of such Confidential Information, to challenge the legitimacy of the claim that the information is proprietary.  Any party may initiate such a challenge by notifying the Commission, with reasonable notice to all other parties, that it wishes to challenge the designation of the material as Confidential Information.  In that event, the producing party, as the provider of the Confidential Information, shall have the burden of proving that the material is entitled to protected status.  However, notwithstanding such challenge, all parties shall continue to treat the documents and information subject to challenge as Confidential Information in accordance with the terms of this Protective Order, pending resolution by the Commission of the dispute as to its status.  

The producing party retains the right to seek restrictions on the production, distribution and use by other parties of the Confidential Information beyond the protection expressly afforded such Confidential Information by this Protective Order.

This Protective Order shall not operate as a determination, for any purpose, that any documents or information produced pursuant to this Protective Order are either admissible or inadmissible in these or any other proceedings.

Documents or other materials containing Confidential Information filed with the Commission in this proceeding, including but not limited to pre-filed testimony and pre-filed exhibits, shall be labeled “CONFIDENTIAL” and shall be deemed filed under seal.  During evidentiary hearings, if any, in this proceeding, all persons present for such hearings shall be subject to the terms of this Protective Order and may be required to so affirm for purposes of the record.  The portion of the record containing the Confidential Information, including the portions of transcripts of oral testimony discussing Confidential Information, shall be placed under seal.

The Commission and any other state agency that may have access to, or receive copies of, the Confidential Information will deem and treat such information as within the exemption from disclosure provided in the Pennsylvania Right-to-Know Act set forth in 65 P.S. § 67.708(b) until such time as the information may be found to be non-proprietary by the Commission or by a court of competent jurisdiction.

Confidential Information which is placed on the record of this proceeding under seal shall remain with the Commission under seal after the conclusion of the proceeding.  If such Confidential Information is provided to appellate courts for the purposes of appeal(s) from this proceeding, such information shall be provided, and shall remain, under seal.

Upon the final resolution of proceedings in which Confidential Information has been provided, which includes the exhaustion of appeals, if any, all documents and other materials containing Confidential Information shall, within 30 days of the producing party’s request, be either:  (1) returned to counsel for the producing party; or (2) destroyed.  If a receiving party chooses to destroy the Confidential Information, then it shall, in the case of the BI&E, notify the producing party, and in the case of all other parties, certify to the producing party, that the Confidential Information has been destroyed by it and its employees, consultants, and other representatives, and that the terms of this Protective Order have been satisfied.  Provided, however, that the BI&E, the OCA, and the Office of Small Business Advocate may maintain in their official files copies of all pleadings, briefs, statements, exhibits and transcripts in this proceeding and, further provided, that all such pleadings, briefs, statements, exhibits and transcripts containing Confidential Information shall remain subject to the terms of this Protective Order.

A single copy of documents returned to the producing party or certified as destroyed upon resolution of this proceeding, as provided in this Protective Order, shall be kept on file at the producing party’s offices for two years after the final resolution of this proceeding, as defined previously, for review by the parties under the terms of this Protective Order upon at least twenty days’ notice to counsel for the producing party.

The issuance of this Protective Order shall not prejudice the producing party’s right to challenge the production of any documents or information sought in discovery by any party on the grounds that such documents or information are not properly discoverable.



Date: March 14, 2019						/s/			
							Joel H. Cheskis 
							Deputy Chief Administrative Law Judge
							

								/s/			
							Andrew M. Calvelli
							Administrative Law Judge
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