BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission		:
							:
	v.						:		R-2019-3007636
							:
Philadelphia Gas Works				:



INTERIM ORDER GRANTING THE BUREAU OF INVESTIGATION AND ENFORCEMENT’S EXPEDITED MOTION TO STRIKE


HISTORY

		On February 1, 2019, the Philadelphia Gas Works (PGW or company) filed its prefiling information required for its annual 2019-2020 Gas Cost Rate (GCR) Filing. As part of its prefiling, PGW indicated that pursuant to the Pennsylvania Public Utility Commission’s (Commission) August 2, 2018 Order at Docket No. R-2018-2587526, PGW intends to depart from the requirements of 52 Pa.Code §§ 53.45(b), 53.64(c), 53.64(i)(5)(i) and 53.68(a).  Specifically, PGW indicated that it will notify individual customers by bill insert during a one-month billing cycle beginning on March 1, 2019, and concluding not later than March 31, 2019.  PGW also indicated that it will provide public notice, in company offices that accept payments, of the tariff addendum and tariff supplement concerning PGW’s 2019-2020 gas cost rate on March 1, 2019.  Furthermore, PGW indicated that it will provide estimated data for January 2019 and February 2019 in the March 1, 2019 quarterly 1307(f) filing instead of actual data for January 2019.

On February 5, 2019, Gina L. Miller, Esquire, filed a notice of appearance on behalf of the Commission’s Bureau of Investigation and Enforcement (I&E).

On February 8, 2019, the Office of Small Business Advocate (OSBA) filed a Public Statement, a Notice of Appearance on behalf of Sharon Webb, Esq., and a formal Complaint.  The Complaint was docketed by the Secretary’s Bureau at Docket No. C-2019-3007819.

On February 11, 2019, the Office of Consumer Advocate (OCA) filed a Public Statement, a Notice of Appearance on behalf of Harrison W. Breitman, Esq. and Lauren M. Burge, Esq., and a formal Complaint.  The Complaint was docketed by the Secretary’s Bureau at Docket No. C-2019-3007837.

On February 19, 2019, the Philadelphia Industrial and Commercial Gas Users Group (PICGUG) filed a Petition to Intervene in this proceeding.

		On March 1, 2019, PGW filed its 2019-2020 Gas Cost Rate Filing. 

		Via Hearing Notice dated March 5, 2019, a telephonic call in prehearing conference was scheduled for Wednesday, March 27, 2018 at 10:00 a.m.  I issued an Prehearing Conference Order on March 5, 2019, which outlined the procedure for the prehearing conference.  

		On March 18, 2019, I&E filed an Expedited Motion to Strike.  I&E requested that the presiding officer strike the portions of PGW’s gas cost filing that included the proposal to establish a new Rate LNG-N.[footnoteRef:1]  I&E also requested that any portions of PGW’s witness testimonies that include this proposal also be stricken from the record.  I&E indicates that this is not the proper because it goes beyond the scope of the proceedings, would be prejudicial to the ratepayers, and would confuse the issues in this proceeding.   [1:  	LNG stands for liquified natural gas.  ] 


		Via electronic mail dated March 19, 2019, I provided the parties with a deadline to file a response or answer to the Motion to Strike by Thursday, March 21, 2019.  

		On March 21, 2019, both OCA and PGW filed Answers to the Motion to Strike.  OCA agreed with I&E’s position on the issue.  PGW contends that the proposal in within the scope of Section 1307(f) of the Public Utility Code and would not cause undue prejudice or confusion in the proceedings.  OSBA and PICGUG did not filed any responses to the Motion to Strike.  

		At this point, the matter is now ripe for a decision.  

DISCUSSION

		The presiding office has authority under 66 Pa.C.S. §331(d) of the Public Utility Code and under the Commission’s regulations at 52 Pa.Code §5.103(d) to rule upon the instant motion.  Pursuant to the Commission’s regulations, presiding officers are empowered to control the receipt of evidence and to rule upon the admission of such evidence.[footnoteRef:2]  Presiding officers also have the authority to confine the evidence to the issues in the proceeding and to impose necessary limitations upon the admission of evidence.[footnoteRef:3]   As a matter of public policy, evidence that is irrelevant or immaterial should be excluded.[footnoteRef:4]  Furthermore, evidence will be excluded under certain circumstances, including if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues,or considerations of undue delay or waste of time.   [2:  	52 Pa.Code § 5.403(a)(1).]  [3:  	52 Pa.Code §§ 5.403(a)(2)(iv) and §5.483(a).]  [4:  	66 Pa.C.S. § 332(b).] 


Under Section 1307(f) of the Public Utility Code, a utility may seek the recovery of natural gas costs.  66 Pa.C.S. §1307(f).  Specifically, the Code indicates the following:

Natural gas distribution companies, as defined in section 2202 (relating to definitions), with gross intrastate annual operating revenues in excess of $40,000,000 may file tariffs reflecting actual and projected increases or decreases in their natural gas costs, and the tariffs shall have an effective date six months from the date of filing. The commission shall promulgate regulations establishing the time and manner of such filing, but, except for adjustments pursuant to a tariff mechanism authorized in this title, no such natural gas distribution company shall voluntarily file more than one such tariff in a 12-month period. . .

According to the definition, under 66 Pa.C.S. §1307(h), the terms "natural gas costs" and "gas costs" include the direct costs paid by a natural gas distribution company for the purchase and the delivery of natural gas to its system in order to supply its customers. Such costs may include costs paid under agreements to purchase natural gas from sellers; costs paid for transporting natural gas to its system; costs paid for natural gas storage service from others, including the costs of injecting and withdrawing natural gas from storage; all charges, fees, taxes and rates paid in connection with such purchases, pipeline gathering, storage and transportation; and costs paid for employing futures, options and other risk management tools. "Natural gas" and "gas" include natural gas, liquified natural gas, synthetic natural gas and any natural gas substitutes.

I&E’s Position

I&E argues that at the heart of a Section 1307(f) function is reconciliation of gas costs; however, PGW’s proposal to use this proceeding as a venue to make a change to include non-gas cost rate tariff provisions has no basis in gas costs.  I&E notes that Rate LNG-N will allow PGW to charge rates so third parties can use PGW’s facilities to transport, liquefy, inject, store, vaporize, withdraw, and deliver their own natural gas for sale.[footnoteRef:5]  I&E states that Rate LNG N will allow third-parties to “rent” PGW’s facilities for their own use in manufacturing and selling LNG.  I&E asserts the fact that Rate LNG-N includes these services places it beyond the scope of this Section 1307(f) case.[footnoteRef:6]  Motion at 8-10.   [5:  	PGW St. No. 2, p. 13; Exh. RMS-2.]  [6:  	Pennsylvania Public Utility Commission v. UGI Utilities, R-00016376, 2001 WL 36260400, at *1 (Nov. 9, 	2001).] 


I&E also argues the fact that Rate LNG-N is not a commodity-based rate is further exemplified by the fact that PGW has failed to comply with a key Commission regulation that limits the scope of proposals that may be raised in Section 1307(f) proceedings to those associated with changes in gas costs.  I&E notes the Commission requires that any utility proposing rate structure or rate allocation changes in its Section 1307(f) proceeding is obligated to explain how the change relates to, or is justified by changes in gas costs proposed in the Section 1307(f) tariff filing.[footnoteRef:7]  In this case, instead of providing any explanation of how Rate LNG-N is related to or is justified by changes in gas costs, PGW simply alleges that “[s]ince part of Rate LNG-N related to commodity sales by PGW, it is reasonable and appropriate for PGW to propose Rate LNG-N as part of a GCR proceeding.”[footnoteRef:8]  To the contrary, PGW concedes that only part of Rate LNG-N is related to commodity sales.  Importantly, PGW does not explain why the portions of Rate LNG-N not related to commodity sales are appropriate for a 1307(f) proceeding.  I&E submits that PGW’s claim is insufficient because it has failed to explain how Rate LNG-N is related to or justified by changes in gas costs.  I&E maintains that Rate LNG-N is not within the scope of this proceeding, the LNG-N materials are irrelevant and they should be stricken from consideration in this case.  Motion at 8-10.   [7:  	Id. at  § 53.64(c)(11).]  [8:  	PGW St. Np. 2, p. 15, ln. 15-20.] 


		I&E also asserts that PGW’s attempt to seek approval of Rate LNG-N in this 1307(f) case will unfairly prejudice PGW’s ratepayers because it will deprive them of the benefit of a full investigation of the rate proposal as is necessary to determine whether it is just and reasonable.  PGW proposed its existing Rate LNG, which it now proposes to extinguish and replace with Rate LNG-N, in its 2009 base rate case and not through a gas cost rate proceeding.  Motion at 10-13.

I&E contends that the Public Utility Code requires that every rate made, demanded, or received by a public utility shall be just and reasonable, and in conformity with regulations or orders of the commission.[footnoteRef:9]  In this case, PGW’s proposed Rate LNG-N, which would vastly expand the services that PGW could begin to supply, is likely to produce some rate impact, implicating the need for further review in a base rate proceeding.  I&E notes that approval of Rate LNG-N would permit PGW to begin to provide a host of new services, including PGW’s liquefaction of gas supplied by other parties, the injection of customers’ liquified natural gas into PGW’s facilities, PGW’s delivery of other parties’ commodity from its facilities via pipeline, exchange services, or other delivery mechanism.[footnoteRef:10]   I&E submits that the vast expansion of service that PGW seeks to provide through Rate LNG-N will require PGW to expend resources and devote its property to uses that extend beyond those required under existing Rate LNG and to produce revenue beyond that contemplated in Rate LNG.  I&E asserts that it is unclear how Rate LNG-N may impact PGW’s ratepayers that do not take service under Rate LNG-N, especially in the event that PGW’s increased use of resources and equipment to provide service under Rate LNG-N is being subsidized by those ratepayers.  Motion at 10-13. [9:  	66 Pa. C.S. § 1301.]  [10:  	PGW St. No. 2, pp. 13-14.] 


I&E also argues that a greater level of review than is available in this case is warranted here because service under Rate LNG-N would only be available to customers that have negotiated an agreement with PGW regarding LNG sales and services.[footnoteRef:11]  I&E maintains that PGW is asking that through this annual gas reconciliation case, the Commission permit it to implement Rate LNG-N without any information about the rates involved other than that the agreements that underlie them “must be advantageous to PGW, as determined by PGW in its sole discretion.”[footnoteRef:12]  Motion at 10-13. [11:  	PGW St. No. 2, p. 13.]  [12:  	PGW St. No. 2, p. 14.] 


Lastly, I&E contends that PGW’s Rate LNG-N proposal is predicated upon the expansion of the types of liquified natural gas services that PGW hopes to provide in the future. I&E argues that confusion would result from inclusion of Rate LNG-N in this case, which is exemplified by the fact that the Commission’s determination in this Section 1307(f) proceeding will be limited to whether PGW’s gas cost rates are just and reasonable.  Since Rate LNG-N is not related to and is not justified by gas costs, considering it within the scope of this case will confuse the issue of whether PGW’s gas cost rates are just and reasonable.	  Motion at 13-15

I&E asserts the standards that the Public Utility Code prescribes for approval of gas cost rates do not translate to rates that are being proposed for provision of services like Rate LNG-N.  Pursuant to the Code, the Commission may determine that a utility’s gas cost rates are just and reasonable “if the commission finds that the utility is pursuing a least cost fuel procurement policy, consistent with the utility's obligation to provide safe, adequate and reliable service to its customers.”[footnoteRef:13]  In order to make such a determination, the Commission must make specific findings, including that the (1) the utility has fully and vigorously represented the interests of its ratepayers in proceedings before the Federal Energy Regulatory Commission; (2) the utility has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve the utility from terms in existing contracts with its gas suppliers which are or may be adverse to the interests of the utility's ratepayers; (3) the utility has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies; and (4) the utility has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.[footnoteRef:14]  Motion at 13-15 [13:  	66 Pa. C.S. § 1318(a).]  [14:  	Id. at § 1318(a)(1)-(a)(4).] 


I&E maintains that the findings necessary to support the Commission’s approval of a utility’s gas cost rate, the common thread of all the necessary findings is that they all encompass a determination regarding gas costs.  I&E argues that Rate LNG-N has a tenuous connection to gas costs, as only one of the eight services it encompasses is the provision of commodity.  The remaining seven services that PGW plans to provide through Rate LNG-N all involve services that PGW proposes to provide such as transportation, liquefaction, injection, storage, vaporization, withdrawal, and delivery of natural gas.[footnoteRef:15]  Under these facts, I&E contends that permitting Rate LNG-N to be considered as part of this proceeding would confuse the issue of gas costs with issues regarding the costs associated with PGW’s performance of the services that largely compromise Rate LNG-N.  Motion at 13-15 [15:  	PGW St. No. 2, p. 14.] 


OCA’s Position

OCA agrees with I&E that PGW’s proposal to introduce a new rate, Rate LNG-N, to expand the services PGW is permitted to offer beyond costs related to selling natural gas to its ratepayers is outside of the scope of a Section 1307(f) proceeding and is therefore irrelevant to this case.  OCA also agrees with I&E that PGW’s attempt to seek approval of Rate LNG-N in this 1307(f) proceeding unfairly prejudices PGW’s ratepayers since it would deprive ratepayers of the benefit of a full investigation of the rate proposal as is necessary to determine whether the rate is just and reasonable.  OCA also shares I&E’s concerns regarding the subsidization of Rate LNG-N by ratepayers in order to implement the new rate.  Lastly, OCA agrees with I&E that inclusion of Rate LNG-N in this proceeding confuses the issue of whether PGW’s gas cost rates are just and reasonable.  See, Motion at 13-15.  As noted by I&E, the purpose of this 1307(f) proceeding is to recover natural gas costs, not to approve PGW’s proposal to implement a new rate that is intended to expand the services that PGW is permitted to provide.  Motion at 15.  Accordingly, including PGW’s LNG-N testimony confuses the issue of whether PGW’s purchased gas costs are reasonable. As such, the OCA agrees with I&E that portions of PGW’s testimony be stricken.  OCA Answer to Motion to Strike at 2-4.  

PGW’s Position

PGW argues that Section 1307(f) proceedings are much broader since they are also designed to assure that a gas utility’s gas supply plans are reasonable, that a utility’s plans demonstrate it can reliably meet its customers’ supply requirements, and that it is following a least cost fuel procurement strategy.  The Company contends that its proposal for Rate LNG-N is relevant and germane to each of these additional Section 1307(f) requirements because the transactions that this tariff will facilitate relate to reliability and supply plans.  PGW notes that its use of LNG is regularly reviewed in Section 1307(f) proceedings.  PGW asserts that these transactions are projected to produce millions of dollars of additional revenue for PGW, all of which will flow back to ratepayers, whether through its GCR or otherwise, resulting in rates that will be lower than they would have been without these transactions.  PGW argues that if I&E’s Motion were granted,  the Commission would be precluded in this proceeding from hearing all relevant evidence regarding whether PGW is pursuing a least cost fuel procurement strategy (given the proposed existence of Rate LNG-N) and whether its gas supply is safe, adequate, and reliable (and, in this case, enhanced by the proposed existence of Rate LNG-N).  PGW Response to Motion to Strike at 5-6.  

PGW asserts that Section 1307(f) proceedings include review and approval of a plan that ensures deliverability of the natural gas supplies necessary to meet projected period peak day and seasonal requirements.[footnoteRef:16]  It notes that the Company relies on interstate pipelines for all natural gas supply, storage and transportation services, except for PGW's own on-system LNG peak shaving facilities.  In this regard, PGW owns and operates LNG facilities that are used both to meet intraday, daily, and seasonal supply needs, as well as to meet peak day requirements.  PGW’s expanded LNG facilities will further reinforce its system reliability and add additional redundancy.  The costs of the gas that PGW liquefies and maintains in storage tanks to meet peak needs, as well as some of the costs to operate the facilities (electricity) are accounted for in PGW’s GCR.  PGW Response to Motion to Strike at 6.   [16:  	See 66 Pa.C.S. § 1317(c).] 


[bookmark: _Ref3813109]PGW argues that it filed Rate LNG-N as a part of this proceeding because it is relevant to the discussion of PGW’s reliability plans.  The transactions being contemplated under Rate LNG-N will only be pursued if they will have no negative effect on PGW’s ability to deliver to firm retail customers.  Consistent with Sections 1307(f) and 1317, as PGW expands the LNG services being offered, PGW will need to ensure that system reliability is maintained.  PGW noted that in a Recommended Decision from 2008 related to the Company’s base rate case, which was affirmed by Order of the Commission, PGW was directed to include LNG issues in its 1307(f) proceedings.[footnoteRef:17]  PGW Response to Motion to Strike at 7.   [17:  	See, e.g., PUC v. PGW, R-2008-2021348, Order entered October 15, 2018, affirming the Recommended Decision dated June 23, 2008; 2008 Pa. PUC LEXIS 417 See also, footnote 17 of this Answer, infra.

As part of its Section 1307(f) pre-filing in February 2009, the Company will provide information regarding its evaluations and, if applicable, action plans concerning: (a) The operation of its liquefied natural gas ("LNG") facility in terms of system reliability and opportunities to maximize the value of LNG Storage capacity; (b) The Company's efforts to market its available capacity/natural gas in different ways, including whether a third party could better market PGW's portfolio and maximize its potential; and (c) The balancing of security of supply with the Company's demand requirements, capacity resources, the composition of its capacity components, and the level of off-system sales margin and capacity release credit opportunities.
] 


PGW also asserts that Section 1307(f) proceedings also include review and approval of a plan for acquisition or receipt of natural gas supplies.[footnoteRef:18]  PGW filed Rate LNG-N as a part of this proceeding because it is also relevant to the discussion of gas supply.  PGW maintains that consistent with Sections 1307(f), 1317, and 1318, as PGW expands LNG services, it will need to ensure system supply is maintained.  In the past, Section 1307(f) proceedings have included an evaluation of the reasonableness and prudence of the Company's gas supply mix, including purchases, the use of LNG, and price volatility risk management programs and policies.[footnoteRef:19]  PGW Response to Motion to Strike at 8.   [18:  	See 66 Pa.C.S. § 1317(d).]  [19:  	See footnote 17, supra.  See also PUC v. PGW, R-00027133, Order entered July 11, 2002; 2002 Pa. PUC LEXIS 199, adopting the Recommended Decision dated May 14, 2002; 2002 Pa. PUC LEXIS 200.  That Recommended Decision states, in part, that: “Prior to making its 2003 GCR filing, the Company will reevaluate its effective LNG daily vaporization rate to determine the specific vaporization rate that represents the maximum sustainable level which can be produced with a reasonable degree of certainty.”] 


PGW also contends that Rate LNG-N is also related to gas costs, as the entirety of the existing Rate LNG, and part of proposed Rate LNG-N, encompasses the provision of commodity by PGW.  To the extent that PGW will be selling the commodity to a third party, Rate LNG-N works to ensure (as does the existing Rate LNG) that the appropriate costs attributable to these transactions do not improperly impact purchased gas costs under Section 1307(f).  PGW Response to Motion to Strike at 8-9.  

PGW contends that there is no unfair prejudice, if the proposal related to Rate LNG-N is considered in this case.  PGW asserts that the evidentiary standard is determined upon whether the probative value of the evidence is outweighed by the danger of unfair prejudice.[footnoteRef:20]  PGW maintains that I&E’s Motion presents no rationale or argument showing that consideration of this issue will interfere with the integrity of fact-finding and decision making.  PGW maintains that under Rate LNG-N, LNG services will be available to customers that have negotiated an agreement with PGW.  That tariff provision indicates that the negotiated rate(s) shall be in excess of PGW’s incremental costs to provide the negotiated services to the customer.  It was explained that the charge for the commodity itself will not be less than the current GCR or the current WACOG.[footnoteRef:21]  PGW notes that this is the same treatment given to sales of the commodity under the current Rate LNG.  PGW asserts that whether contracts entered into pursuant to Rate LNG-N satisfy this standard and are otherwise just and reasonable will be reviewed in future 1307(f) proceedings.  PGW Response to Motion to Strike at 9-10.   [20:  	See 52 Pa.Code § 5.401(a), 5.401(b)(2)(i).  This standard is similar to Pennsylvania Rule of Evidence No. 403, which states that: “The court may exclude relevant evidence if its probative value is outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.”  225 Pa.Code § 403.]  [21:  	See PGW St. No. 2 at lines 13-14.] 


PGW argues that keeping this proposal in this proceeding has a value because Rate LNG-N is relevant to Section 1307(f) proceedings, which are intended to calculate the cost of gas and to review and investigate a natural gas utility’s gas supply and reliability plans, as well as its overall efforts to adhere to a “least cost” fuel procurement strategy.  PGW indicates that the continued inclusion of Rate LNG-N would be more efficient than the proposed exclusion of consideration of the rate from this proceeding.  PGW Response to Motion to Strike at 10-11.  

Lastly, PGW maintains that the alleged “confusion” is based on an overly-restrictive reading of Sections 1307, 1317 and 1318.  PGW contends that restrictive reading of the Public Utility Code cannot be accepted by the Commission since it fails to give any meaning to the statutory provisions concerning reliability and supply plans.  Nor does it recognize that some of the costs that would be both incurred and revenues recovered would be related to PGW natural gas.  PGW asserts that the issues appropriate for resolution in this proceeding include if the expanded LNG services can be provided consistent with PGW’s obligations under the Public Utility Code to pursue a least cost fuel procurement policy and to provide safe, adequate, and reliable service to its customers and to properly account for natural gas purchases and sales in its GCR.[footnoteRef:22]  PGW Response to Motion to Strike at 11-12.   [22:  	See 66 Pa.C.S. § 1317(a). Furthermore, sections 1317(a) includes language in the general rule detailing the types of information, data, and statements that must be included; however, it also contains unambiguous language that permits utilities to include additional information not enumerated in the subparts that follow, stating, “Such information shall include, but need not be limited to,…” 66 Pa.C.S. §§ 1317(a) (emphasis added). Section 1318(a) provides the standard upon which the Commission’s finding must be based, stating, “the commission shall be required to make specific findings which shall include, but need not be limited to, findings that…” 66 Pa.C.S. §§ 1318(a) (emphasis added). ] 


PGW argues that the evidentiary standard to be applied in the face of an allegation of “confusion” is whether the probative value of the evidence is outweighed by the danger of confusion of the issues.[footnoteRef:23]  In that context, “confusion” relates to the creation of an alleged “side issue that will unduly distract the jury from the main issues.”[footnoteRef:24]  PGW maintains that nothing in the Motion explains how the consideration of Rate LNG-N will unduly distract the presiding officer and the Commission from the main issues in this proceeding.  PGW again argues that the LNG issue is not a side issue, but germane to the determination of PGW’s gas supply and reliability plans going forward and its least cost fuel procurement strategy, as well as its pursuit of revenue sources in the public interest.  PGW Response to Motion to Strike at 12-13.   [23:  	See 52 Pa.Code § 5.401(a), 5.401(b)(2)(ii).  This standard is similar to Pennsylvania Rule of Evidence No. 403, which states that: “The court may exclude relevant evidence if its probative value is outweighed by a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.”  225 Pa.Code § 403.]  [24:  	1 Ohlbaum on the Pennsylvania Rules of Evidence § 403.10 (citations omitted).] 


Analysis and Conclusions

		In this instance, I agree with I&E and OCA regarding the inclusion of PGW’s proposal to replace current Rate LNG with Rate LNG-N.  I am not persuaded by PGW’s assertions that this matter is related or relevant to its GCR and the 1307(f) proceeding.  The initial Rate LNG was approved by the Commission related to a settlement that arose from the Company’s base rate proceeding in 2009.  While I agree that the Commission has directed the Company to address the use of liquified natural gas in GCR proceedings, this proposal eliminates a current approved rate and replaces it with an expanded and new rate, which is materially different.  The Public Utility Code requires that every rate made, demanded, or received by a public utility shall be just and reasonable, and in conformity with regulations or orders of the commission.[footnoteRef:25]  In this case, PGW’s proposed Rate LNG-N, which would expand the services that PGW could begin to supply, is likely to produce some rate impact, implicating the need for further review in a base rate proceeding.  It appears that approval of Rate LNG-N would permit PGW to begin to provide a host of new services, including PGW’s liquefaction of gas supplied by other parties, the injection of customers’ liquified natural gas into PGW’s facilities, PGW’s delivery of other parties’ commodity from its facilities via pipeline, exchange services, or other delivery mechanism.[footnoteRef:26]   While PGW maintains that it will not have to expend resources to implement these new services or that they would be covered by the new rate, there is nothing at this point to demonstrate these allegations and a more involved investigation would be required, which would not be possible in the truncated schedule provided for a 1307(f) proceeding.   [25:  	66 Pa. C.S. § 1301.]  [26:  	PGW St. No. 2, pp. 13-14.] 


		Further, under 1307(f) cases, pursuant to the Public Utility Code, the Commission may determine that a utility’s gas cost rates are just and reasonable “if the commission finds that the utility is pursuing a least cost fuel procurement policy, consistent with the utility's obligation to provide safe, adequate and reliable service to its customers.”[footnoteRef:27]  In order to make such a determination, the Commission must make specific findings, including that the (1) the utility has fully and vigorously represented the interests of its ratepayers in proceedings before the Federal Energy Regulatory Commission; (2) the utility has taken all prudent steps necessary to negotiate favorable gas supply contracts and to relieve the utility from terms in existing contracts with its gas suppliers which are or may be adverse to the interests of the utility's ratepayers; (3) the utility has taken all prudent steps necessary to obtain lower cost gas supplies on both short-term and long-term bases both within and outside the Commonwealth, including the use of gas transportation arrangements with pipelines and other distribution companies; and (4) the utility has not withheld from the market or caused to be withheld from the market any gas supplies which should have been utilized as part of a least cost fuel procurement policy.[footnoteRef:28]  As noted above, under Section 1301 of the Code[footnoteRef:29], a rate must be just and reasonable in order to be approved by the Commission.  While the legal standards are generally similar, the GCR is far more specific and detailed related to the particular issue of gas costs.   [27:  	66 Pa. C.S. § 1318(a).]  [28:  	Id. at § 1318(a)(1)-(a)(4).]  [29:  	66 Pa.C.S. §1301(a).  ] 


Finally, I also agree with I&E’s argument that Rate LNG-N has a tenuous connection to gas costs, as only one of the eight services it encompasses is the provision of commodity.  The remaining seven services that PGW plans to provide through Rate LNG-N all involve services that PGW proposes to provide such as transportation, liquefaction, injection, storage, vaporization, withdrawal, and delivery of natural gas.[footnoteRef:30]  Permitting Rate LNG-N to be considered as part of this proceeding would confuse the issue of gas costs with issues regarding the costs associated with PGW’s performance of the services that largely compromise Rate LNG-N.[footnoteRef:31]   [30:  	PGW St. No. 2, p. 14.]  [31:  	I would also note, while none of the parties raised this issue, there are concerns that this proposal may constitute single issue rate making which is impermissible according to the Commission.  See Pa. Pub. Util. Comm’n v. Equitable Gas Company, LLC, Docket Nos. R-2012-2304727, R-2012-2304731, R-2012-2304735 (Opinion and Order entered December 20, 2012), at 16-17.  Since none of the parties raised this issue, I will not address these concerns in this Interim Order. 
] 


ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Bureau of Investigation and Enforcement’s Expedited Motion to Strike is granted;
2. That the portions of Philadelphia Gas Works’ gas cost rate filing referencing its proposal for establishing Rate LNG-N, as submitted on March 1, 2019, be stricken, and;  

3. That the portions of PGW Statement No. 2, the Direct Testimony of Raymond M. Snyder, identified as page 12, line 18 through page 16, line 15; and Exh. RMS-2 be stricken.  


Date:	March 26, 2019						/s/			
							Marta Guhl
							Administrative Law Judge
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