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ORDER DENYING PETITION FOR INTERIM EMERGENCY RELIEF
AND CERTIFYING MATERIAL QUESTION
HISTORY OF THE PROCEEDING
On November 26, 2018, Tomisha Palmer (Petitioner) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent) with the Pennsylvania Public Utility Commission (Commission).  On the Complaint form, the Petitioner indicated that “[t]he utility is threatening to shut off my service or has already shut off my service” and “[i]ncorrect charges are on my bill.”  The Petitioner further indicated that PGW is holding her responsible for charges that accrued as a result of theft at a prior address, 4244 N. Hicks Street, Philadelphia, PA.  The Petitioner wants PGW to remove these charges from her bill and to provide her with service at her new address.
On December 18, 2018, Respondent filed an Answer admitting that it issued a shut off notice for the service at 4244 N. Hicks Street (service address).  Respondent denied that there are incorrect charges on the bill for service at the service address.  Additionally, the Respondent averred: that the Petitioner established service at the service address from September 26, 2012 to June 27, 2013; that the account was listed as residential heat and domestic usage; that the property is equipped with an Automatic Meter Reading (AMR) device; that, following notice, PGW terminated service for non-payment at the curb valve on June 27, 2013; that on July 20, 2013, PGW issued a final bill in the amount of $2,170.71; that on November 12, 2013, the balance of $1,970.71 went into “write off” status; that on November 19, 2013, Oliver Jackson, the Petitioner’s husband, restored service in his name; that PGW terminated service for non-payment at the curb valve on July 30, 2014; that PGW issued a final bill on August 20, 2014 in the amount of $530.20 which went into “write off” status on December 12, 2014; that on June 27, 2017 the Department of Human Services along with the Petitioner reported a strong odor of gas at the service address; that PGW promptly visited and found the gas on; that a gas leak was detected and a stainless steel flex connector bypass going from inlet to outlet was discovered; that the appliances attached to the fuel line were a house heater, water heater and gas range; and that PGW removed the meter and shut the gas off with locking devices and also shut the gas off at the curb with an expander.  Respondent subsequently billed the Petitioner based on historical usage at the property for gas usage between July 30, 2014 and June 27, 2017 in the amount of $6,571.15.  Respondent subsequently reduced this amount to $5,314.23.  


By Hearing Notice dated December 20, 2018, a hearing was scheduled for February 4, 2019 at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on December 28, 2018.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the Petitioner bears the burden of proof to establish that the Respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on February 4, 2019.  The Petitioner appeared pro se.  The Respondent appeared and was represented by Laureto Farinas, Esq., who was prepared to present the testimony of two witnesses.  Following settlement discussions, the Petitioner requested a continuance of the hearing to allow her time to secure legal representation.  I granted that request on the record.  


By Hearing Notice dated February 4, 2019, the Initial In-Person Hearing was rescheduled for March 21, 2019 at 10:00 a.m.



On February 21, 2019, Mr. Farinas filed a Withdrawal of Appearance on behalf of PGW with the Commission.  On that same date, Graciela Christlieb, Esq., filed a Notice of Appearance on behalf of PGW with the Commission.



On February 26, 2019, Josie B.H. Pickens, Esq. filed a Notice of Appearance on behalf of the Petitioner with the Commission.  



On March 13, 2019, Ms. Pickens contacted me via email, with a copy to Ms. Christlieb, to request a continuance of the March 21, 2019, hearing.  Ms. Pickens represented that she required the continuance of the hearing to conduct discovery and to submit an amended Complaint.  Ms. Pickens further represented that she had contacted Ms. Christlieb about her request, and that Ms. Christlieb indicated that PGW would not oppose the Petitioner’s continuance request.  Additionally, Ms. Pickens informed me of her intent to file, by week’s end, a Petition for Interim Emergency Relief to establish service at the Petitioner’s new address.  



I subsequently advised the parties that, since the Petitioner would be filing a Petition for Interim Emergency Relief by the end of the week, I would not cancel the March 21, 2019 hearing, since 52 Pa. Code § 3.6a requires that “[a]n interim emergency order may not be issued until the presiding officer holds a hearing on the merits of the petition” and that “[t]he hearing must be held within 10 days of the filing of the petition.”  I advised that, since I would be required to hold a hearing within 10 days of such a filing, I would keep the March 21, 2019 hearing date for that purpose.  



On March 14, 2019, Petitioner’s Counsel filed a Petition for Interim Emergency Order (Petition), requesting the Commission to issue an Interim Emergency Order compelling PGW to establish gas service at 1763 N. Croskey Street in Philadelphia, PA, without requiring the Petitioner to pay for meter bypass and/or meter tampering charges at 4244 N. Hicks Street as a precondition for service.  The Petition was filed and signed by Ms. Pickens.



Separately, on March 14, 2019, Lydia R. Gottesfeld, Esq. filed a Notice of Appearance on behalf of the Petitioner with the Commission.



On March 19, 2019, PGW filed Philadelphia Gas Works’ Answer to Petition for Interim Emergency Order (Answer).  



An emergency hearing was held on March 21, 2019 at 10:00 a.m.  Ms. Pickens and Ms. Gottesfeld appeared on behalf of the Petitioner.  Tomisha Palmer also appeared and testified.  Petitioner offered two exhibits which were both admitted into the record.  (P-1 and P-2).  Ms. Christlieb appeared on behalf of PGW.  Tiffany Jones, a PGW Senior Customer Review Officer, testified on behalf of Respondent.  Respondent offered five exhibits which were all admitted into the record.  (R-1 through R-5).


I received the 175-page expedited transcript via email on March 22, 2019.  This Petition is now ripe for a decision.

DISCUSSION
Legal Standards for Emergency Relief

An “emergency” is defined as “a situation which presents a clear and present danger to life or property or which is uncontested and requires action prior to the next scheduled public meeting.”  52 Pa. Code § 3.1.  An “interim emergency order” is interlocutory.  The purpose of an interim emergency order is to grant or deny injunctive relief during the pendency of a proceeding.  52 Pa. Code § 3.1.  
The standards that govern the issuance of interim emergency orders are set forth at 52 Pa. Code § 3.6.  Section 3.6 requires that a petition for interim emergency relief be supported by a verified statement of facts that establishes the existence of the need for emergency relief, including facts to support the following:

(1)   The petitioner’s right to relief is clear.

(2)   The need for relief is immediate.

(3)   The injury would be irreparable if relief is not granted.

(4)   The relief requested is not injurious to the public interest.

52 Pa. Code § 3.6(b).



The Commission may grant interim emergency relief only when all the foregoing elements exist.  Glade Park East Home Owners Association v. Pa. PUC, 628 A.2d 468, 473 (Pa.Cmwlth. 1993).  Further, as to the first element, it is not necessary to determine the merits of the controversy in order to find that a petitioner’s right to relief is clear; rather, the only required determination is that the petition raises substantial legal questions.  T.W. Phillips Gas and Oil v. Peoples Natural Gas, 492 A.2d 776 (Pa.Cmwlth. 1985).



The party seeking relief bears the burden of proving that the facts and circumstances meet all four of the requirements in the Commission’s Regulation.  

66 Pa.C.S. § 332; 52 Pa. Code § 3.6(b).  The burden of proof must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Petitioner’s evidence must be more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. PUC, 447 A.2d 1100 

(Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. PUC, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa.Super. 1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Section 3.10(a) provides that an order granting or denying interim emergency relief is immediately effective upon issuance by the Administrative Law Judge (ALJ) and that no stay of the order will be permitted pending Commission review of the order.  52 Pa. Code §3.10(b) requires the ALJ to certify the question of the grant or denial of relief to the Commission as a material question in accordance with 52 Pa. Code § 5.305.  
The Hearing On the Petition for Emergency Relief

During the hearing on the emergency Petition, Petitioner testified that she has lived at 1763 N. Croskey Street in Philadelphia since August 1, 2018, and that she applied for gas service in her name in August of 2018.  Tr. 25, 34.  Petitioner indicated that PGW informed her she would have to pay in excess of $5,300.00 in order to have service established in her name at the Croskey Street address.  Tr. 26.  Petitioner testified that PGW informed her that this amount was due to alleged tampering that occurred at her prior address, 4244 N. Hicks Street in Philadelphia.  Tr. 26.  Although Petitioner acknowledged that the gas was always on at 4244 N. Hicks Street while she lived there, she denied tampering with the meter at that address, and denied having anyone tamper with the meter.  Tr. 33, 63, 111.

Petitioner testified that she rented the 4244 N. Hicks Street address and lived there, sporadically, between 2012 and July 2017.  Tr. 27-29.  Petitioner further testified that she initially had a one-year lease and then rented from month-to-month.  Tr. 65-66.  Petitioner acknowledged that she was the PGW customer of record at 4244 N. Hicks Street from September 26, 2012 until June 27, 2013, after which her husband, Oliver Jackson, became the customer of record.  Tr. 31-32.  Petitioner explained that she would occasionally leave 4244 N. Hicks Street and stay with her mother, her sister or a friend for varying periods when she was experiencing problems with her husband.  Tr. 28.  Petitioner further explained that she would not take her children with her during these periodic relocations.  Tr. 74-75.  Petitioner testified that Oliver Jackson passed away on February 6, 2017, and that she moved out of 4244 N. Hicks Street towards the end of July 2017.  Tr. 27, 32, 100, 111.
Since moving into the Croskey Street address, Petitioner testified that she has stayed warm in the cold months by keeping her jacket on, by using space heaters, and by boiling water on a hot plate.  Tr. 35-36.  Petitioner explained that she must eat “Oodles O’ Noodles”, hot dogs, or cereal, since she is limited to cooking on a hot plate.  Tr. 36.  Petitioner also testified that she has to boil water to cook, bathe and clean.  Tr. 36-37.  Additionally, Petitioner testified that she is sick constantly, and has had to sleep fully clothed during the winter months.  Tr. 40.

Petitioner testified that she has five school-aged children who have been placed in either group or foster homes by the Department of Human Services (DHS) since she left 4244 N. Hicks Street.  Tr. 41-42, 47.  Petitioner asserted that the Family Court of Philadelphia County (Family Court) has advised her that her children must remain in DHS custody until she can have gas service turned on at 1763 N. Croskey Street.  Tr. 46-47, 97, 107.  Although Petitioner recognized that her children are considered to be safe in placement, she indicated that she is concerned with her children’s safety in placement, referencing an alleged recent attack on her son and her general fears for her children’s safety while they are in foster/group homes.  Tr. 103-104, 122-126.  However, Petitioner acknowledged that the person who allegedly assaulted her son has been removed from the facility.  Tr. 109.  Moreover, Petitioner acknowledged that Family Court has determined her children are doing well, that they are up-to-date on their medical and dental checks, that they are attending school, and that their placement is necessary and appropriate.  Tr. 105-106; P-1, R-2.
The Petitioner’s Emergency


Petitioner has claimed that PGW’s refusal to initiate service in her name has caused her to live in a cold home during the winter months without gas heat, hot running water, or the ability to use her gas stove.  Petitioner further claims PGW’s refusal has prevented her from reunifying with her five school aged children, which has caused great emotional distress to her and her children.  Petitioner maintains that this emergency situation can be cured by PGW providing gas service to her at 1763 N. Croskey Street.

I am not convinced that the incidents related above constitute an emergency as defined by the rules governing emergency relief.  Emergency relief is governed by 52 Pa. Code §§3.1-3.12.  The provision at 52 Pa. Code §3.1 defines an emergency as follows:

A situation which presents a clear and present danger to life or property or which is uncontested and requires action prior to the next scheduled public meeting.

The Commonwealth Court has held that a petitioner is not entitled to interim emergency relief where there is no evidence of an emergency.  Peoples Natural Gas Co., 555 A.2d 288, 291 (Pa.Cmwlth. 1989).  Under the circumstances presented, the Petitioner has not established by a preponderance of the evidence that living without gas service constitutes a clear and present danger to her life or property.  While the Petitioner maintains that she has been without heat, running hot water or a gas range to cook on, she testified that in the past she was able to stay with her mother, her sister or a friend, as necessary, when she needed to be away from Oliver Jackson, with whom she resided at 4244 N. Hicks Street.  Tr. 28.  Petitioner acknowledged that these alternative living arrangements are still available to her.  Tr. 119.  

Petitioner further acknowledged that she has space heaters to use to stay warm, and a hot plate on which to cook.  Tr. 35-36.  While these may not be ideal alternatives to having gas service, I cannot conclude that the lack of gas service under these circumstances constitutes an emergency.

The Petitioner also argued that PGW’s refusal to initiate service in her name has prevented her from reunifying with her five school aged children.  Tr. 46-47, 97, 107.  However, testimony and evidence produced at the hearing demonstrated that the Petitioner’s children’s safety is being monitored by DHS, and that the Family Court determined that her children were safe in placement as of March 19, 2019, just two days before the hearing on the Emergency Petition in this matter.  Tr. 105-106; P-1, R-2.  Again, while it is not an ideal situation for the Petitioner to be separated from her children, continued placement of her children in group homes/foster care because she does not have gas service does not constitute a clear and present danger to life or property.
Consequently, I conclude that the incidents set forth by the Petitioner do not constitute an emergency as defined by 52 Pa. Code § 3.1.  However, I will still review each of the four factors set forth in 52 Pa. Code §3.6(b) as they relate to the evidence presented by the Petitioner at the hearing.
1.
Whether the Petitioner’s Right to Relief is Clear






For the Petitioner to meet the first criteria, she need not establish entitlement as an absolute right to relief on the underlying claim.  Rather, in addition to satisfying the other three elements for interim emergency relief, she must establish that the underlying claim raises substantial legal questions.  T. W. Phillips Gas and Oil v. Peoples Natural Gas, 492 A.2d 776, 781 (Pa.Cmwlth. 1985).  Substantial legal questions are questions raised on the underlying claim which deserve serious consideration by the Commission.  Id.  


The underlying claim in the instant case raises a number of legal questions, including: whether Petitioner is responsible for any meter bypass/tampering and associated charges that may have occurred at 4244 N. Hicks Street; whether PGW may condition establishment of service at 1762 N. Croskey Street upon payment of charges associated with the alleged meter bypass and/or meter tampering at 4244 N. Hicks Street; whether PGW can require Petitioner to pay for charges associated with alleged meter bypass and/or meter tampering at a property she doesn’t own and where she was not the last customer of record; whether PGW’s process for associating Petitioner with a property where alleged meter bypass/tampering has occurred is reasonable and lawful; and whether the amount that PGW demands prior to establishment of service at 1763 N. Croskey Street is reasonable and lawful in accordance with the Public Utility Code, Commission regulations and PGW’s Tariff. While these are fairly standard questions that must be addressed in cases alleging theft of service, they are important questions which deserve serious consideration and resolution.  



Although the underlying claim raises substantial legal questions that deserve serious consideration by the Commission, I cannot conclude that the Petitioner’s right to relief is clear.  Although the Petitioner disputes responsibility for theft of service, she acknowledged during the hearing that she resided at 4244 N. Hicks Street between the February 2017 date of her husband’s death and the June 27, 2017 termination of service when the service was on, being used, but not being paid for.  Tr. 27, 63, 112.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982);  Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982).  The Respondent has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S. § 1303.  Neal v. Philadelphia Gas Works, Docket No. Z‑00871874, (Final Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990).  Based on the Petitioner’s acknowledgment that she used and benefitted from gas service she didn’t pay for, I must conclude that Petitioner has failed to prove by a preponderance of the evidence that her right to relief is clear.   
2.
 Whether the Need for Relief is Immediate
The need for relief is not immediate where the complained of events are not imminent, or likely to occur.  Application of Fink Gas Company for Approval of the Abandonment of Service by Fink Gas Company to 22 Customers Located in Armstrong County, Pennsylvania, and the Abandonment by Fink Gas Company of all Natural Gas Services and Natural Gas Distribution Services, Docket No. A-2015-2466653, 2015 Pa. PUC LEXIS 408, *21-22 (Order entered Aug. 20, 2015)(Fink); see also Zebra v. School Dist., 206 A.2d 748, 752 (Pa. 1972).



As previously noted, during the hearing the Petitioner offered testimony regarding the difficulties of living in her home without gas service, particularly during the cold months, when she had to keep her jacket on, boil water on a hot plate and use space heaters to stay warm.  Tr. 35-36.  Petitioner also offered testimony regarding how not being able to use her gas stove has limited her ability to cook, since she is reduced to cooking on a hot plate.  Tr. 36.  Petitioner also indicated that she has to boil water on this hot plate to cook, bathe and clean.  Tr. 36-37.  Petitioner further testified that DHS informed her that her children must remain in DHS custody until she can have gas service turned on at 1763 N. Croskey Street.  Tr. 46-47, 97, 107.    


While the Petitioner’s concerns are understandable, her need for immediate relief is questionable.  Although the Petitioner has detailed the difficulties of day-to-day living without heat, running hot water and a functioning oven/range due to not having gas service, as of the date of the hearing on her emergency Petition, the Petitioner had lived under these circumstances for nearly eight months, including the cold winter months.  Moreover, the Petitioner acknowledged that she has alternative living arrangements available to her that she has used in the past which are still available to her.  Additionally, while I understand the Petitioner’s desire to be reunified with her children, DHS and Family Court are regularly reviewing her children’s living arrangements/placement to ensure their safety while they are outside of her care.  Therefore, I conclude that Petitioner has failed to prove by a preponderance of the evidence that her need for relief is immediate.
3.        Whether the Injury Would be Irreparable if Relief is not Granted

In determining whether an injury is irreparable, the Commission considers “whether the harm can be reversed if the request for emergency relief is not granted.” Fink, 2015 WL 5011629, at *9 (Pa. P.U.C. Aug. 20, 2015).  


Petitioner argued that her injury would be irreparable if relief is not granted since PGW’s denial of new service is preventing her from reuniting in her home with her five school aged children.  Petitioner maintained that she and her children are suffering irreparable emotional injury as a result of not being able to reunify at 1763 N. Croskey Street, and that they are experiencing losses that they will not be able to recover later.  
With respect to irreparable injury, I conclude that the Petitioner has failed to establish that her injury will be irreparable if injunctive relief is not ordered.  The Family Court, along with DHS, are responsible for decisions regarding the best interests and general welfare of the Petitioner’s children.  Although she voiced concerns about her children’s safety, the Petitioner acknowledged that Family Court has determined her children are doing well, that they are up-to-date on their medical and dental checks, that they are attending school, and that their placement is necessary and appropriate.  Tr. 105-106; P-1, R-2.

To the extent that the Petitioner has argued that her health and safety are at risk each day that she is unable to establish gas service at 1763 N. Croskey Street, I would again note that, although she has complained of the difficulties of living without heat, running hot water and a proper oven/range due to not having gas service, she has been living under those circumstances for nearly eight months, including during the cold winter months.  Moreover, the Petitioner acknowledged that she has alternative living arrangements available to her, which she has used in the past when necessary.    
Since Family Court and DHS are responsible for the Petitioner’s children’s safety and well-being, and because she has alternative living arrangements available to her, I conclude that the Petitioner has failed to prove by a preponderance of the evidence that her injury would be irreparable if relief is not granted.
4.        Whether the Relief Requested is not Injurious to the Public Interest.

The final criteria the Petitioner must satisfy to obtain interim emergency relief is to prove that the relief requested is not injurious to the public interest. 52 Pa. Code §3.6(b)(4)  
Petitioner maintained that establishing service in her name at 1763 N. Croskey Street while her Complaint is pending would not be injurious to the public interest.  Petitioner argued that without gas service she will continue to live without essential heat, running hot water, and the ability to cook with her gas range/oven.  Petitioner further argued that without gas service she will be unable to bring her children home.  Petitioner maintained that any alleged harm to PGW fails to outweigh the significant physical, emotional, and psychological harm that she has suffered and will continue to suffer if relief is not granted.  Petitioner submitted that the public interest will be served by allowing her to reunite with her family.  

While the Petitioner denies responsibility and liability for theft of service and any corresponding debt, as previously noted, testimony provided by the Petitioner at the hearing on her emergency Petition demonstrated that she did reside at 4244 N. Hicks Street between February 2017 and June 27, 2017 when the gas service was on and not being paid for.  Tr. 27, 63, 112.  I note that all customers are obligated to pay for utility service.  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Co., Docket No. Z‑8712758 (Opinion and Order entered April 8, 1988).  To allow the Petitioner to circumvent the Public Utility Code, Commission regulations and Commission precedent and establish service pending the outcome of this Complaint would be injurious to PGW’s ratepayers who regularly pay their bills, as they are ultimately responsible to pay for the gas she has used but not paid for. Therefore, I conclude that the Petitioner has failed to prove by a preponderance of the evidence that the relief requested is not injurious to the public interest.  

The Petitioner has failed to demonstrate by a preponderance of the evidence that she is entitled to interim emergency relief, pursuant to 52 Pa. Code §3.6(b).  Accordingly, I will deny her request for interim emergency relief.
Pursuant to the Commission’s Rules of Practice and Procedure, this Order shall be immediately certified to this Commission for consideration and disposition in accordance with 52 Pa. Code § 5.305, pertaining to interlocutory review of a material question submitted by a presiding officer. 

THEREFORE,

IT IS ORDERED:

1.
That the Petition for Interim Emergency Relief, filed on March 14, 2019, by Tomisha Palmer is denied; and

2.
That the denial of relief by interim emergency order in the proceeding at Docket No.  F-2018-3006197 is certified to the Commission as a material question requiring interlocutory review.
Date:  March 28, 2019




/s/











Christopher P. Pell







Deputy Chief Administrative Law Judge
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