BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Elsie Stevens						:
							:
	v.						:		C-2019-3007630 
							:
PECO Energy Company				:



ORDER DENYING IN PART AND GRANTING IN PART PECO ENERGY COMPANY’S PRELIMINARY OBJECTIONS 

		On January 26, 2019, Elsie Stevens (Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, Ms. Stevens contends that there were incorrect charges on her bills.  Specifically, the Complainant alleges that although there was foreign wiring at the premises that she owned, PECO erred in transferring the full amount of the outstanding balance of her tenant to a new account in her name as the foreign wiring was de minimus in nature.  

On February 6, 2019, PECO filed an Answer denying the material allegations of the Complaint. 

	On February 6, 2019, PECO filed Preliminary Objections seeking that the matter be dismissed. 

On February 28, 2019, the Preliminary Objections were assigned to me.

	The Complainant did not file a response to PECO’s Preliminary Objections and the matter is ready for a decision.  For the reasons set forth below, PECO’s Preliminary Objections are denied, and the matter should be scheduled for hearing.

DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997).

		The regulation reads as follows:

§ 5.101.  Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
		
(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

* * *
52 Pa.Code § 5.101(a).

Therefore, it is only the facts in the Complaint which can be presumed to be true in order to determine whether the Complaint can move forward.  The Complainant made several allegations in her Complaint in this matter.  

To begin, Section 1529.1 of the Public Utility Code governs the payment of utility services in rental properties.  This Section reads as follows:

§ 1529.1. Duty of owners of rental property

(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.
66 Pa.C.S. § 1529.1.

[bookmark: _Hlk524419289]The present case raises the issue of whether Respondent utility acted properly in placing the balance of the account for gas service for the tenant at the Service Address in Complainant’s name.  In doing so, Respondent followed 66 Pa.C.S. § 1529.1(b) of the Public Utility Code, which provides in pertinent part that, “if the mobile home or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.”  (Emphasis added).  See also, Del Vecchio v. PPL Electric Utilities Corp., Docket No. Z 01464793 (Order entered September 13, 2005).  In Del Vecchio, the Commission found the utility violated 66 Pa.C.S. § 1529.1, because it failed to transfer complainant’s electric account to the landlord when it found foreign load on complainant’s meter.

Hence, a plain reading of 66 Pa.C.S. § 1529.1 holds a property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s utility service.  Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997).  Upon finding foreign load, the utility must list the account, including any arrearage, in the name of the landlord.  The landlord bears the responsibility of paying the utility bills until the foreign load is corrected.  Once the foreign load is corrected by the landlord and verified by the utility, the utility places the account back in the name of the tenant.  However, the arrearage, if any, remains with the landlord.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).  There is no de minimus exception.  Any dispute between the landlord and tenant regarding the financial responsibilities of the parties is a matter to be resolved in the Court of Common Pleas and is outside this Commission’s jurisdiction.  Id.

As such, when applying Section 1529.1 and Ace to the facts presented in this case, even when accepting as true all well pleaded, materials facts contained in the Complaint, as well as every reasonable inference from those facts, and viewing the Complaint in the light most favorable to Ms. Stevens, as is required when disposing of PECO’s Preliminary Objection, Ms. Stevens would not be entitled to relief under any circumstances as a matter of law and her Complaint should be dismissed.  Granting PECO’s Preliminary Objection is free and clear of doubt and dismissing the Complaint is clearly warranted by the record.

Ms. Stevens claims that she should not be held responsible for the tenant’s portion of the shared usage.  This is precisely the issue, however, that the Commission lacks jurisdiction to hear.  The Commission has made it clear in Ace that Section 1529.1 of the Public Utility Code divests the Commission of jurisdiction to hear these issues and that the proper forum for determining who owes how much of an outstanding balance when foreign load is found is the Court of Common Pleas, regardless of the amount being disputed.

PECO acted reasonably by transferring the entire amount of the arrearage pursuant to Section 1529.1 and Ace, regardless of what a reasonable amount may be to charge Ms. Stevens for the portion of service associated with the shared lighting.  The Commission has no jurisdiction as a matter of law over the issue Ms. Stevens raised in her Complaint.  Furthermore, the Commission stated in Ace that there is “no de minimus exception,” noting that the reason for the change in policy was to incent the landlord to correct the foreign load situation.  Ace at 8.  Commission precedent requires that the entire balance, including arrearages, be transferred to the landlord.  These arguments may be relevant to a proceeding before a Court of Common Pleas but do not justify a hearing before the Commission.

As a result, Section 1529.1 of the Public Utility Code and applicable Commission precedent are clear that any dispute regarding the financial responsibilities of the parties in a case where foreign load is present is a matter to be resolved in the Court of Common Pleas and is outside the Commission’s jurisdiction, regardless of the size of the amount in dispute.  Even when accepting as true all well pleaded, materials facts contained in the Complaint, as well as every reasonable inference from those facts, and viewing the Complaint in the light most favorable to Ms. Stevens, as is required when disposing of PECO’s Preliminary Objection, Ms. Stevens would not be entitled to relief regarding this particular issue as a matter of law.
However, Ms. Stevens has indicated in her Complaint that there are issues regarding a high bill dispute and the quality of service that she received, related to PECO’s actions with respect to the tenant account.  The Commission does have jurisdiction over high bill disputes as explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  Further, the Commission also has jurisdiction over the quality of service provided by public utilities under Section 1501 of the Public Utility Code.  66 Pa.C.S. §1501.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. §701.

2.	Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).

		3.	When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).

4. Upon receipt of the notice provided in Section 1529.1(a), if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.  66 Pa.C.S. § 1529.1(b).

5. The Commission does not have jurisdiction to adjudicate every dispute that involves a utility, e.g., personal injury case, discrimination case, etc., and does not have the authority to settle disputes on every contract to which a public utility is a party.  Accordingly, the Commission does not have subject matter jurisdiction over a dispute between a property owner and a tenant – two non-utility parties.  While such a dispute may involve utility rates, when the charges owed to the utility for past service are settled, the only issue to be decided is financial responsibility for the charges.  That matter should be handled by the courts.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, Opinion and Order (entered May 21, 2010); see also, Del Vecchio v. PPL Electric Utilities Corp., Docket No. Z-01464793 (Order entered September 13, 2005); Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997).  

6. The Commission has jurisdiction over high bill disputes.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  

7. The Commission has jurisdiction over the quality of service provided by public utilities under Section 1501 of the Public Utility Code.  66 Pa.C.S. §1501.  

8. Even when accepting as true all well pleaded material facts, as well as every reasonable inference from those facts, and viewing the Complaint in the light most favorable to Ms. Stevens, it is clear that Ms. Stevens will not be entitled to relief under any circumstances as a matter of law.


ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objection filed by PECO Energy Company in the matter captioned Elsie Stevens v. PECO Energy Company at Docket Number C-2019-3007630 are granted in part and denied in part; 

1. That any allegations of the Complaint filed by Elsie Stevens against PECO Energy Company at Docket No. C-2019-3007630 dealing with the issue of whether PECO properly transferred the tenant account to the Complainant’s account due to foreign wiring is dismissed.

1. That the allegations that there was a high bill at the Service Address and that PECO provided the Complainant with inadequate or unreasonable service related to the Service Address should be set for hearing.

1. That the Complaint filed in Elsie Stevens v. PECO Energy Company at Docket Number C-2019-3007630 should be scheduled for hearing.


Dated:	April 5, 2019						/s/			
						Marta Guhl
						Administrative Law Judge
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