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OPINION AND ORDER

BY THE COMMISSION:

	Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued on December 19, 2018.  The proceeding concerned the Formal Complaint (Complaint) filed by James Wolfgang (Complainant) against Pennsylvania Electric Company (Penelec or Company).  The Initial Decision granted Penelec’s Motion to Dismiss the Complaint with prejudice.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall vacate the ALJ’s Initial Decision and remand the Complaint to the Office of Administrative Law Judge (OALJ) for further proceedings, consistent with this Opinion and Order.

History of the Proceeding

	On July 6, 2017, the Complainant filed the Complaint against Penelec alleging that the Company was threatening to terminate his service if he does not permit the Company to install a smart meter at his premises.  The Complainant objected to the installation of a smart meter at his residence because he believes it will contribute to ongoing health concerns for his family and himself.  For relief, the Complainant requested that Penelec provide either an opt-out option for the smart meter or a safe alternative including an environmentally friendly option for a meter that does not emit “dirty electricity.”

	On August 2, 2017, Penelec filed an Answer and New Matter.  In the Answer, Penelec admitted that it issued a ten-day termination notice because the Complainant refused to allow the Company to access its meter so that it could install a smart meter.  The Company based its decision to terminate the Complainant’s electric in accordance with Section 56.81(3) of our regulations, 52 Pa. Code § 56.81(3).  Penelec Answer at 1-2.

	Penelec averred that it sent the Complainant correspondence regarding the installation of a smart meter at the service location; but it did not receive a response from the Complainant.  When Penelec’s contractor attempted to install the meter, the Complainant refused its installation.  Again, the Company tried to contact the Complainant to discuss the installation of smart meter, but the Complainant did not respond.  Penelec Answer at 2.

	Penelec submitted that it is required by Act 129 of 2008 (Act 129),[footnoteRef:1] to install a smart meter.  Penelec averred that Act 129 required the Company to file a Smart Meter Deployment Plan (SMP) with the Commission and that its SMP was filed and approved by the Commission on June 25, 2014.[footnoteRef:2]  Penelec explained that its SMP provided for the deployment of approximately 584,000 smart meters to all of its customers between January 2016 and mid-2019.  Thus, Penelec explained that, in accordance with the provisions of Act 129, the Complainant may not opt out of the Company’s Commission-approved smart meter program.  Penelec Answer at 2-3. [1: 	66 Pa. C.S. Section 2806.1, et seq.]  [2: 	Joint Petition of Metropolitan Edison Company, Pennsylvania Power Company and West Penn Power Company For Approval of Their Smart Meter Deployment Plan, Docket Nos. M-2013-2341990, M-2013-2341991, M-2013-2341993, M-2013-2341994 (Order entered June 25, 2014).] 


	In its New Matter, Penelec reiterated its Answer and indicated that neither the Company’s SMP nor Act 129 enables the Commission to grant the relief requested by the Complainant.  Penelec New Matter at 6-7.

	In addition to its New Matter and Answer, on August 2, 2017, Penelec also filed Preliminary Objections to the Complaint.  In the Preliminary Objections, Penelec contended that the Complaint should be dismissed under Section 5.101(a)(4) of the Commission’s regulations, 52 Pa. Code § 5.101(a)(4), for legal insufficiency.  Penelec cited Section 703(b) of the Code, 66 Pa. C.S. §703(b) and Section 5.21(d), 52 Pa. Code §5.21(d) of the Commission’s regulations in support of its argument that the Commission may dismiss a Complaint without a hearing if a hearing is not necessary in the public interest.  Penelec Preliminary Objection at 5-6.

	Penelec reiterated its position that its installation of smart meters was compelled by its Smart Meter Plan, the Penelec Smart Meter Plan Order, the Commission’s Smart Meter Procurement and Installation Order, and Act 129, none of which allowed for a customer to opt out of a smart meter installation.  Penelec argues that the Commission’s precedent is that it cannot grant exceptions to the statutory directive that smart meters be installed without allowing customers to opt-out.[footnoteRef:3]  The Commission has continued to uphold installation of smart meters and imposition of smart meter charges on customers’ bills by dismissing complaint opposing installation of smart metes and imposition of smart meter charges on the basis of legal insufficiency.[footnoteRef:4]  Penelec Preliminary Objection at 5-6. [3: 	See Negley v. Pennsylvania Electric Company, Docket No. C-2010-2205305 (Order entered January 3, 2011); Lutherschmidt v. Pennsylvania Electric Company, Docket No. C-2010-2200353 (Order entered March 25, 2011).]  [4: 	Corbett v. Pennsylvania Power Company, Docket No. C-2011-2219898 (Order entered May 27, 2011); Jones v. Pennsylvania Electric Company, Docket No. C- 2011-2224380 (Order entered on June 28, 2011); Griffin v. Pennsylvania Electric Company, Docket No. C-2012-2300172 (Order entered on August 2, 2012); Brake v. West Electric Company, Docket No. C-2013-2367308 (Order entered November 14, 2013); Drake v. Pennsylvania Electric Company, Docket No. C-2014-2413771 (Order entered June 12, 2014); Efaw v. West Penelec Company, Docket No. 2014-2413744 (Order entered June 12, 2014).] 


	Penelec cites to Susan Kreider v. PECO Energy Company, Docket No. C‑2015-2469655 (Order entered on January 28, 2016); Stephen and Diane Van Schoyck v. PECO Energy Company, Docket No. C-2015-2478239 (Order entered on February 25, 2016), and noted that the Commission recently set for hearing two cases in which the Complainants were opposed to the installation of a smart meter at their premises.  Penelec notes that these two cases represent a departure from the Commission practice of dismissing such Complaints on Preliminary Objections.  Penelec also noted that when a Complainant has presented specific factual averments regarding the health or other effects they had experienced after a smart meter was installed at their home the Commission has allowed such cases to proceed for a hearing.  Penelec contended that in the instant case, the Complainant made no specific factual averments regarding health or other effects experienced by him after a smart meter was installed at his premise.  Instead, Penelec claimed that the Complainant speculatively alleged that the smart meter is not healthy or safe and will contribute to ongoing health concerns.  Therefore, Penelec submitted that the Complainant’s Complaint does not meet the standards set in the Kreider and Van Schoyck cases.  Penelec Preliminary Objection at 6-7.

	On September 6, 2017, ALJ Watson was assigned as the presiding officer in this proceeding.

	On September 14, 2017, the ALJ issued an Interim Order in which he denied  Penelec’s Preliminary Objections.  On March 23, 2018, the ALJ issued another Interim Order in which the ALJ set an Initial Litigation Schedule (March 2018 Interim Order).  The March 2018 Interim Order, inter alia, required the Parties’ Discovery Request to be concluded on or before July 31, 2018. 

	On March 30, 2018, Penelec forwarded its Discovery Request, seeking information and documents related to the Complainant’s allegations.  The Complainant did not respond to Penelec’s Discovery Request, nor did he file any objection to the Discovery Request.

	On April 26, 2018, Penelec filed a Motion to Compel Responses to its Discovery Request.  On June 29, 2018, the ALJ issued an Interim Order (June 2018 Interim Order) in which the ALJ granted Penelec’s Motion to Compel Response and ordered the Complainant to provide full and complete responses to Penelec no later than August 6, 2018.

	On August 24, 2018, Penelec filed a Motion to Dismiss the Complaint due to failure to comply with the ALJ’s March 2018 Interim Order and June 2018 Interim Order.  Again, the Complainant did not respond to Penelec’s Motion to Dismiss.

	On November 9, 2018, the ALJ through an Interim Order held Penelec’s Motion to Dismiss the Complaint in abeyance and the Complainant was given a final opportunity to comply with the March 2018 Interim Order and June 2019 Interim Order.

	The Complaint did not respond to the ALJ’s November 9, 2018 Interim Order and the record in this case was closed on November 21, 2018 by Interim Order.

On November 27, 2018, the ALJ issued an Interim Order that reopened the record to provide additional time until December 7, 2018, for the Complainant to comply with the prior Interim Orders.  However, the Complainant failed to comply with the prior Interim Orders, and the ALJ closed the record on December 8, 2018.

	On December 6, 2018, the Pittsburgh OALJ received a letter from the Complainant which was addressed to ALJ Watson.  In that letter, the Complainant indicated that everything in ALJ Watson’s Interim Order (the date of the Order was not specified) seemed to be in order with regard to the Complaint except that it did not address his request that he made in June 2018, where he had requested information on how to securely upload medical information to an encrypted, secure email so that his family’s HIPPA (Health Insurance Portability and Accountability Act of 1996) information would not be compromised.

	As noted, ALJ’s Watson’s Initial Decision that granted Penelec’s Motion and dismissed the Complaint was issued December 19, 2018.  No Exceptions were filed.

Discussion

Initially, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Legal Standards

1. Burden of Proof

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  The offense must be a violation of the Public Utility Code (Code), a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.

Section 332(a) of the Public Utility Code (Code) provides that a complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof for actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Delinquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

ALJ’s Initial Decision

	ALJ Watson made sixteen Findings of Fact and reached seven Conclusions of Law.  I.D. at 4-6, 10-11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

	The ALJ first discussed a Party’s right to obtain discovery evidence as well as the imposition of sanctions when a party is found to be in violation of the obligations set forth in the Commission regulation.  The ALJ noted that Section 5.321(c) of the Commission regulation, 52 Pa. Code §50321(c), applies a standard of relevance which is less restrictive than that is required by parties to present information into the evidentiary record.  The ALJ also noted Penelec is entitled to engage in discovery in order to obtain information that is relevant to the issues raised by the Complainant.  Under the circumstances, Penelec is entitled to the requested information to enable it to fully investigate and defend against the Complainant’s allegation.  I.D. at 7.

	The ALJ cited to the Commission’s regulation at Section 5.371, 52 Pa. Code §5.371, regarding the consequences of a participant’s failure to comply with the Commission’s Discovery regulations and notes that a presiding officer may impose appropriate sanctions upon a party found to be in violation of the Commission’s Discovery regulations under Section 5.372.

	The ALJ noted that the Parties in this case were permitted to engage in discovery of evidence and were ordered to identify expert and factual witnesses on or before May 28, 2018.  The ALJ noted that the Complainant did not respond to Penelec’s discovery requests served on March 30, 2018; nor did the Complainant file objections to Penelec’s discovery request.  After granting Penelec’s motion to compel request, the ALJ noted that the Complainant failed or refused to provide discovery responses and witness information in response to the June 2019 Interim Order.  Subsequently, Penelec filed its Motion to Dismiss the Complaint and the Complainant again did not provide any response.

	The ALJ explained that instead of granting Penelec’s Motion to Dismiss the Complaint, he issued an Interim Order on November 9, 2018 (November 2018 Interim Order) which held Penelec’s Motion to Dismiss the Complaint in abeyance and gave the Complainant another opportunity to respond, to provide discovery response and witness information.  The November 2018 Interim Order further stated that in the event the Complainant failed to fully and completely comply with the terms of the Order, Penelec’s Motion to Dismiss the Complaint would be granted.

	Since the Complainant did not respond to the November 2018 Interim Order, the ALJ dismissed the Complaint with prejudice.

Disposition

	On consideration of the record in this proceeding, we shall vacate the Initial Decision of ALJ Watson and remand the matter to the Office of Administrative Law Judge.

	Normally, the fact situation presented in this case would support the dismissal of the Formal Complaint; but in this instance, the Complainant had asked for a secure method in which to transmit his family’s medical records, and the record does not show that he received any guidance on how to do so for this case.

	Accordingly, we shall remand this case to the Office of Administrative Law Judge so that the Complainant can be advised of his options for transmitting information, and the types of protection that are available to him, such as a protective order, and in-person transmittal of records.  The Complainant can also be instructed on the procedure for filing confidential information should any such information need to be filed with the Commission.  Finally, we caution the Complainant that he is expected to respond to motions and orders in this matter, and that failure to do so again will result in the dismissal of his Complaint.

Conclusion

	Based on our review of the ALJ’s Initial Decision, the pleadings, and the applicable law, we shall vacate the ALJ’s Initial Decision and remand the proceeding to the OALJ for further proceedings as deemed necessary, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

	1.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued December 19, 2018, is vacated, consistent with this Opinion and Order.

	2.	That this proceeding at Docket No. C-2017-2613989 is remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary and for the issuance of an Initial Decision on Remand, consistent with this Opinion and Order.
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