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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Rasier-PA, LLC d/b/a Uber (Rasier or the Company) filed on April 3, 2018, to the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, served on March 14, 2018, in the above-captioned proceeding.  Replies to Exceptions were not filed.  For the reasons discussed below, we shall grant, in part, and deny, in part, Rasier’s Exceptions and modify the Initial Decision, consistent with this Opinion and Order.

I. [bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

[bookmark: _Hlk2866862]		On March 14, 2017, Friedman Wagner-Dobler (Complainant or Mr. Wagner-Dobler) filed a Formal Complaint (Complaint) against Rasier[footnoteRef:1] alleging that he was overcharged for trips that Rasier provided to him in February and March of 2017, specifically that he was charged for twelve-mile trips when the actual trips were only a mile and a half in distance.  In the Complaint, Mr. Wagner-Dobler requested that the Commission direct Rasier to provide a refund to him, to conduct an audit of his past trips and all of Rasier’s past trips in Pennsylvania to determine if refunds are appropriate, to correct the algorithms Rasier uses to calculate its fares, and to revoke Rasier’s license.  The Complainant attached to his Complaint trip receipts from Rasier after the Company provided transportation to the Complainant between the Complainant’s workplace in Cranberry, Butler County, Pennsylvania and the Lemieux Center in Cranberry, Butler County, Pennsylvania on February 24, 2017, March 10, 2017, and March 13, 2017. [1: 		By Order entered January 26, 2017, at Docket No. A-2016-2580821, the Commission issued Rasier a license granting the right “[t]o transport persons in transportation network service between points in Pennsylvania.”  Under the Company’s business model, riders request transportation through a mobile application (App) on their smartphones.] 


		During the hearing, the Complainant limited his requests for relief to include requests that the Commission direct Rasier to provide him refunds and to make corrective changes to ensure that the fares the Company charges him are consistent with the distance of the trips the Company provides.  The Complainant decided not to discuss Rasier’s algorithm or complaints on behalf of other Rasier customers.  Tr. at 26-28.

		On September 26, 2017, Rasier filed a Motion for Leave to File Answer Nunc Pro Tunc (Motion) as well as an Answer to the Complaint.  In the Motion, Rasier stated that the Commission served the Complaint at the Company’s Philadelphia office on approximately March 16, 2017, but the Complaint was not forwarded to the Company’s legal department.  Rasier averred that its legal department became aware of the Complaint when it received the Call-In Telephone Hearing Notice dated July 17, 2017.  Rasier indicated that in August 2017, it engaged legal counsel to represent it in this proceeding.  By Interim Order dated September 27, 2017, ALJ Dunderdale denied Rasier’s Motion and struck Rasier’s Answer from the hearing record on the basis that Rasier failed to show that good cause existed to file the Answer late.

		An evidentiary hearing was held on September 28, 2017.  The Complainant appeared pro se, testified on his own behalf, and did not present any exhibits.  Rasier  was represented by counsel, presented the testimony of one witness, and did not present any exhibits.

		On December 1, 2017, Rasier filed a Main Brief.  The Complainant filed a Reply Brief on December 11, 2017.  The record was closed on December 19, 2017.

		As previously noted, the Commission served ALJ Dunderdale’s Initial Decision on March 14, 2018.  Rasier filed Exceptions on April 3, 2018.  No Replies to Exceptions were filed.

II.	Discussion

A.	Legal Standards

	1.	General Legal Standards 

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Dunderdale made twenty-one Findings of Fact and reached four Conclusions of Law.  I.D. at 5-7, 12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

2.	Legal Standards for TNC Service and Commission Jurisdiction

Act 164 of 2016 (Act 164) became effective on November 4, 2016.  Act 164 established the regulatory framework for Transportation Network Company (TNC) service in Pennsylvania.  TNC service operates using an internet application on smart phones to match passengers with a TNC driver to facilitate transportation.  This Commission’s responsibilities for implementing Act 164 are set forth in Chapter 26 of the Code, 66 Pa. C.S. §§ 2601-2610.  In general, Chapter 26 addresses vehicle safety, driver integrity, insurance coverage, and licensing requirements for TNC service.  Certain provisions of Chapter 26 are relevant to this proceeding.

Section 2603 of the Code, 66 Pa. C.S. § 2603, explains that certain laws may not apply to a TNC or to a TNC driver; however, this provision expressly delineates the provisions of the Code that apply to a TNC or a TNC driver, as follows:

(b) Motor carrier laws.—Except as otherwise provided under this chapter, the following laws and regulations of this Commonwealth may not apply to a transportation network company or transportation network company driver:

	(1) This title, except that the commission may regulate transportation network companies under Chapters 3 (relating to Public Utility Commission), 5 (relating to powers and duties), 7 (relating to procedure on complaints), 15 (relating to service and facilities) and 33 (relating to violations and penalties) and this chapter.  If a subject is regulated under this chapter in addition to another chapter under this paragraph, this chapter shall apply.


66 Pa. C.S. § 2603(b)(1).
 
	Section 2607 of the Code pertains to rates and forms of compensation.  Section 2607 discusses how payment is to be completed and how rates and tariffs are to be maintained with the Commission.  Section 2607 permits TNCs to set their rates according to the Code provisions, including the ways in which TNCs will administer dynamic pricing.  TNCs must file and maintain a tariff with the Commission that establishes the terms and conditions of service, including policies regarding dynamic pricing.  Additionally, this Section requires that TNCs must disclose the fare calculation method before providing the prearranged ride and must provide an estimate for the cost of the trip upon request.

	Section 2607 limits the Commission’s review of TNC rates, as follows:  “The amount of a donation, charge, fare or other compensation provided or received for transportation network service shall not be subject to review or approval by the commission under Chapter 13 (relating to rates and distribution systems).”  66 Pa. C.S. § 2607(f).  In interpreting this provision, the Commission stated that “[w]hile the amount of the fare may not be challenged, the legislation does not bar a complaint regarding an alleged billing error, for example, a bill for a prearranged ride that was not provided.”  Act 164 of 2016 – Implementation of Chapter 26 (Implementation Order), Docket No. L‑2016-2574379, at 10 (Order entered December 8, 2016).

B.	The ALJ’s Initial Decision

The ALJ sustained the Complaint, finding that Mr. Wagner-Dobler met his burden of proving that Rasier failed to provide adequate, efficient, safe, and reasonable service as required by Section 1501 of the Code, 66 Pa. C.S. § 1501, when it charged him for transportation service in excess of the service Rasier actually provided on February 24, 2017, March 10, 2017, and March 13, 2017.  Based on her review of the Complainant’s evidence, the ALJ found that Rasier violated the Code by charging the Complainant $18 to $20 for transportation service totaling 1.5 miles on each of these three trips, after quoting and charging a price of $7 for the same service provided over the same distance at the same time of day on occasions before and after the dates in question.  I.D. at 12.  The ALJ reasoned that Rasier essentially charged the Complainant for a fictitious trip that erroneously assumed, based on Rasier’s App, that the Complainant wanted to be picked up along the on-ramp of a nearby highway and driven to the next exit before the driver would return the Complainant to his destination point.  The ALJ noted that Rasier did not provide Mr. Wagner-Dobler with a long drive on  February 24, 2017, March 10, 2017, or March 13, 2017 but, rather, provided a short drive totaling 1.5 miles.  The ALJ concluded that it was not reasonable or adequate customer service for Rasier to seek payment for service it did not provide.  Id. at 11.

The ALJ, however, declined to recommend that a civil penalty be imposed on Rasier for this violation.  The ALJ reasoned that once Rasier learned that Mr. Wagner-Dobler filed the instant Complaint, Rasier moved quickly to refund the overcharges back to the Complainant.  Id. at 12.

C.	Rasier’s Exceptions and Disposition

	1.	Commission Jurisdiction under Section 1501

		a.	Rasier’s Exceptions Nos. 1 and 2

		In its first Exception, Rasier objects to Conclusion of Law No. 4, which provides the following:

4.	Complainant met his burden of proving that [Rasier] failed to provide adequate, efficient, safe and reasonable service when it charged him for transportation service in excess of what [Rasier] provided to Complainant on February 24, 2017, March 10, 2017, and March 13, 2017.

[bookmark: _BA_Cite_2C3FE9_000066][bookmark: _BA_Cite_2C3FE9_000150][bookmark: _BA_Cite_2C3FE9_000152][bookmark: _BA_Cite_2C3FE9_000154][bookmark: _BA_Cite_2C3FE9_000156][bookmark: _BA_Cite_2C3FE9_000158][bookmark: _BA_Cite_2C3FE9_000160][bookmark: _BA_Cite_2C3FE9_000070]Exc. at 3 (citing I.D. at 12).  Rasier avers that this conclusion is outside of the Commission’s jurisdiction because it is a determination regarding the rates that Rasier charges.  Rasier states that Chapter 26 of the Code provides that in general, Title 66 does not apply to a TNC company or to a TNC driver, with the exception of Chapters 3, 5, 7, 15, and 33.  Exc. at 3-4 (citing 66 Pa. C.S. § 2603(b)(1)).  Rasier also states that the Section 2607(f) of the Code does not authorize the Commission to set or review rates that TNC drivers charge to riders.  Exc. at 4 (citing 66 Pa. C.S. § 2607(f)).  

[bookmark: _BA_Cite_2C3FE9_000200]	Rasier avers that contrary to the Code provisions, the ALJ made specific determinations throughout the Initial Decision regarding Rasier’s rates and charges.  For instance, Rasier states that at the beginning of the “Discussion” section, the ALJ noted that the Initial Decision would not address issues regarding Rasier’s rates by stating that “[t]he formal complaint does not concern the rate structure or any algorithms used by Raiser when calculating its charges.”  Exc. at 4 (citing I.D. at 7).  Rasier argues, however, that the ALJ then discussed the Complainant’s argument that Rasier charged a “rate” that was “ten times the estimated rate.”  Exc. at 4 (citing I.D. at 9).  Rasier contends that the ALJ modified the analysis in the Initial Decision to avoid the word “rates” by referring to “charges,” and eventually determined that Rasier “charged” the Complainant “for transportation service in excess of what [Rasier] provided to Complainant.”  Exc. at 4 (citing I.D. at 12).

[bookmark: _BA_Cite_2C3FE9_000162]	In its second Exception, Rasier objects to Conclusion of Law No. 3, which states “[p]ursuant to 66 Pa. C.S. § 1501, [Rasier] must furnish and maintain adequate, efficient, safe, and reasonable service to Complainant.”  Exc. at 4 (citing I.D. at 12).  Rasier excepts on the basis that the ALJ applied the incorrect legal standard in evaluating whether Rasier provided reasonable service.  Rasier avers that the ALJ erroneously characterized the Complainant’s excessive pricing allegation as a reasonableness of service issue, rendering the ALJ’s Section 1501 analysis dicta.  Exc. at 4-5.  Rasier contends that the Complainant did not allege there was anything unsafe, unreasonable, or inadequate with the rides Rasier provided to the Complainant, and the record does not contain any evidence that the rides were unsafe, unreasonable, or inadequate.  Rasier believes the Commission should correct this legal error because it could be detrimental to the evolving jurisprudence of Chapter 26.  Id. at 5.

[bookmark: _BA_Cite_2C3FE9_000164][bookmark: _BA_Cite_2C3FE9_000166][bookmark: _BA_Cite_2C3FE9_000076][bookmark: _BA_Cite_2C3FE9_000174][bookmark: _BA_Cite_2C3FE9_000082][bookmark: _Hlk2861739][bookmark: _BA_Cite_2C3FE9_000176][bookmark: _BA_Cite_2C3FE9_000178][bookmark: _BA_Cite_2C3FE9_000180][bookmark: _BA_Cite_2C3FE9_000182][bookmark: _BA_Cite_2C3FE9_000184][bookmark: _BA_Cite_2C3FE9_000186][bookmark: _BA_Cite_2C3FE9_000092][bookmark: _BA_Cite_2C3FE9_000100]	Rasier argues that Section 1501 of the Code does not establish service standards for TNC service; rather, TNCs must comply with Section 2604.3(b) of the Code.  Rasier avers that TNC service is governed by a specific service standard that is narrower than the Commission’s general authority over jurisdictional public utility service.  Id.  Specifically, Rasier notes that Section 2604.3(a), titled “Service standards,” provides that, “[w]here transportation network services are offered, a transportation network company must take reasonable steps to ensure that the service provided by each transportation network company driver who utilizes the digital network is safe, reasonable and adequate.”  Id. at 5-6 (citing 66 Pa. C.S. § 2603(b)(1)).  Rasier states that this provision contrasts with the Section 1501 service standard the ALJ applied that every public utility “shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities.”  Rasier relies on the language in Section 2603(b)(1), which states that if a subject is regulated by both Chapter 26 and another chapter of the Code, then Chapter 26  applies.  Based on this language, Rasier indicates that the correct service standard for TNCs is that they must take “reasonable steps” to ensure the service provided by each driver using the platform is safe, reasonable, and adequate.  Rasier contends that a TNC’s burden to satisfy the service standard under Chapter 26 is different from the service standard in Chapter 15 because Chapter 26 focuses on whether the Company has taken reasonable steps to position its drivers to provide safe, reasonable, and adequate service and not on the resultant service.  Exc. at 6.  Rasier believes that when read together, Sections 2603(b)(1) and 2604.3 of the Code impose a duty on TNCs to take reasonable steps to ensure that the service provided by each transportation network company driver using the digital network is safe, reasonable and adequate.  Id. at 6-7.  Therefore, according to Rasier, in order to sustain a complaint under Section 2604.3, a complainant must prove that a TNC did not take reasonable steps to ensure that the service provided by each driver is safe, reasonable, and adequate.  Id. at 7.

	b.	Disposition

	Based on our review of the record, we agree with the ALJ’s conclusion that Section 1501 is the applicable legal standard in this case and that the Commission has jurisdiction over the Complainant’s claims.  Nevertheless, as this case raises some legal issues of first impression under Act 164, we will provide some clarification to the Initial Decision and some additional reasoning regarding the applicable legal standards and our jurisdiction.

	Section 2603(b)(1) expressly provides that while TNCs are not public utilities, the Commission has the authority to regulate TNCs under Chapter 15 of the Code, which includes Section 1501.  Section 1501 provides the following, in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.


66 Pa. C.S. § 1501.  The terms “service” and “facilities” are to be broadly construed under the Code.  Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72, 76 (Pa. Cmwlth. 1995).  The term “service” is “[u]sed in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied … .”  66 Pa. C.S. § 102.  The term “facilities” is also broadly defined as follows:

All the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation, and any and all means and instrumentalities in any manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in connection with, the business of any public utility.

Id.  While a utility company may, in the exercise of its managerial discretion, initially determine the type and extent of its service, within the limits of adequacy and reasonableness, the Commission has the authority to direct a company to make changes in its service or facilities that it deems necessary in the public interest.  The Delaware Riverkeeper Network v. Sunoco Pipeline L.P., 179 A.3d 670, 682 (Pa. Cmwlth. 2018).

		Although the Commission does not have jurisdiction over rates under Chapter 13 to review or approve the amount that Rasier decides to charge for its service, the Commission has jurisdiction to hear complaint allegations regarding billing errors.  Implementation Order at 10.  The Commission commonly addresses billing dispute issues within the context of Section 1501.  See, e.g., German E. Rozo v. Cordia Communications Group (Rozo), Docket No. F-2009-2142814 (Order entered March 18, 2011); Alan Bricker v. Peoples Natural Gas Company LLC, Docket No. F-2017-2614037 (Final Order entered March 27, 2018).  For instance, in Rozo, the Commission found that Cordia Communications Group did not furnish adequate, efficient, safe, and reasonable service under Section 1501 of the Code, because it charged the complainant for full service when the complainant was not able to make or receive any telephone calls within a certain time period.  In that case, the Commission reasoned that it would be “unreasonable to expect the complainant to be charged for service which he clearly did not receive.”  Rozo at 9.

		In this case, the crux of Mr. Wagner-Dobler’s Complaint is that he was charged for a service that he did not receive, and more specifically, he was charged for a trip of approximately twelve miles when he actually received a trip of approximately 1.5 miles.  Rasier does not dispute that this occurred and acknowledges that the mapping system in its App estimated a higher cost to the Complainant by assuming that the Complainant wanted to be picked-up along a nearby highway on-ramp and driven to the next exit before the driver returned the Complainant to his destination.  Tr. at 62, 84.  Under the circumstances, we find that the instant Complaint is squarely within our jurisdiction under Section 1501, as it involves a billing issue in which the Complainant was charged for service he did not receive.  Moreover, the service issues in this case stem 
directly from a technical problem with Rasier’s App and the mapping system it uses, which is a part of the Company’s facilities that it uses to provide service to its patrons.[footnoteRef:2] [2: 		We do not find merit in Rasier’s argument that the service standards in Section 2604.3(a) effectively replace the Section 1501 standards.  The two sections address different topics.  The Section 2604.3(a) standards apply to ensure that the service provided by each individual driver is safe, reasonable, and adequate, but this section does not cover the broader requirements that the company, as a whole, provide adequate, efficient, safe and reasonable service and facilities.  Only Section 1501 covers the allegations in this case, because they pertain to Rasier’s service and facilities and the factual issues, such as the functioning of the App and the mapping system rise to the level of Company-wide, upper management issues that are not necessarily within the purview or control of individuals drivers.] 


		We are not reaching any conclusions herein concerning a Chapter 13 review or approval of the rates Rasier charges; nor are we questioning Rasier’s compliance with its tariff on file with the Commission at Docket No. A‑2014‑2416127, including the manner in which Rasier provides estimated fares to its customers prior to them accepting a ride.  There is no evidence in this case to suggest that Rasier did not comply with its tariff or with Section 2607 of the Code.  For these reasons, we shall deny Rasier’s Exceptions on this issue.

	2.	Whether the Complainant Satisfied his Burden of Proof

	a.	Rasier’s Exception No. 3(B) 

	In its third Exception, Rasier contests Conclusion of Law No. 4, this time on the basis that the Complainant did not satisfy his burden of proof.  Rasier states that during the hearing, the Complainant supported his claims by oral reference to the Complaint, but he did not move the Complaint into evidence as an exhibit, consistent 
with Section 5.405(b) of the Commission’s Regulations, 52 Pa. Code § 5.405(b).[footnoteRef:3]  Rasier submits that the Complainant did not provide any additional evidence, other than his testimony, in support of the Complaint.  Exc. at 9.  Rasier emphasizes that the Complainant did not present any evidence showing that there were reasonable modifications of Rasier’s application or mapping service that Rasier could have implemented but did not.  Id.  Rasier states that, as explained by the Company’s witness, the Complainant’s claims in this case stem from a rare inconsistency in the Company’s mapping system that placed the Complainant’s pickup point on a highway on-ramp that the Complainant would have seen in the App at the time of requesting his trip.  Exc. at 14 (citing Tr. at 62, 63, 79, 81, and 84).  Rasier avers that neither public utilities nor TNCs are required to provide perfect service under the Code.  Exc. at 14 (citing Emerald Art Glass v. Duquesne Light Company, Docket No. C-00015494 (Order entered June 14, 2002); Analytical Laboratory Services, Inc. v. Metropolitan Edison Company, Docket No. C-20066608 (Order entered December 21, 2007); 66 Pa. C.S. §§ 1501 and 2604.3(a)).  Rasier submits that the Company provided the Complainant with adequate service and treated the Complainant properly, noting that the Complainant accepted rides through Rasier after agreeing to the prices of the rides, and Rasier reimbursed the Complainant when he challenged the price he paid.  Exc. at 14 (citing Tr. at 32, 46, 51, 54, and 77). [3: 	 	Section 5.405(b) provides the following: “Except as provided in subsection (c) and in the case of a non-contested proceeding, a pleading, or any part thereof may not be considered as evidence of a fact other than that of filing thereof unless offered and received into evidence.”  ] 

 
[bookmark: _30j0zll]	Second, Rasier argues that even assuming that the Complainant established a prima facie case against the Company, Rasier rebutted the Complainant’s case with evidence during the hearing.  In support of its position, Rasier cites to the following testimony of Mr. Jordan Holtzman-Constan, a Company senior operations manager:

· When a customer requests a ride, the App gives the customer an up-front price for the ride (Tr. at 62, 82);
[bookmark: _1fob9te]The App analyzes and applies a number of factors in creating the up-front price (Tr. at 61, 62) and the website screenshot provided by the Complainant includes some of those factors (Tr. at 89);
[bookmark: _3znysh7]Barring extraordinary circumstances, the rider always pays the up-front price shown when ordering the ride (Tr. at 85, 90, 91, 94);
[bookmark: _2et92p0]Rasier investigates and works to make sure the Rasier App is working properly and to correct inconsistencies (Tr. at 73);
[bookmark: _tyjcwt]The mapping issue identified by the Complainant in this case is extremely rare (Tr. at 84);
[bookmark: _3dy6vkm]Rasier’s tariff explains how its prices for rides are calculated using time and distance components, real-time market dynamics and any surcharges that may apply (Tr. at 70); and
[bookmark: _1t3h5sf]Rasier is currently reviewing its tariff and will update it in the future (Tr. at 70).
Exc. at 15-16.

	Rasier also noted Mr. Holtzman-Constan’s testimony about how a rider can use the Company’s App to ensure that the ride as well as the associated price meets a rider’s expectations.  Mr. Holtzman-Constan testified that if a rider does not like the up-front price quote, there are work-arounds a rider can take, such as closing the app and restarting the app and then trying to enter a different address to receive the desired pick-up point.  Exc. at 16 (citing Tr. at 63).  Mr. Holtzman-Constan explained that the Rasier App will recalculate the up-front price of a ride if the pickup point is moved and then the app is closed and restarted.  Exc. at 16 (Tr. at 64).  For this reason, Rasier argues that the ALJ erred in finding that the Complainant established a prima facie case that was unrebutted by the Company’s evidence.  Exc. at 16-17.

	b.	Disposition

[bookmark: _Hlk2952453]	Based on substantial evidence in the record, we conclude that Mr. Wagner-Dobler met his burden of proving that Rasier violated Section 1501 by charging the Complainant for service he did not receive due to the manner in which the Company’s App and the mapping system it uses operates.  Mr. Wagner-Dobler established a prima facie case through his testimony.  The Complainant testified that he was charged between $18 to $20 for trips Rasier provided to him on March 6th, 2017, March 10th, 2017, and March 13th, 2017 between the Complainant’s workplace in Cranberry, Pennsylvania and the Lemieux Center in Cranberry, Pennsylvania.  Tr. at 35.  The Complainant stated that Rasier provided estimates of between $18 to $20 for service to him for a twelve-mile distance prior to the trips.  Tr. at 33.  The Complainant indicated that the trips Rasier provided to him on the three dates in question were trips of 1.5 miles each, and he was charged for longer trips amounting to about ten times the per-mile fare that Rasier published on its website.  Tr. at 20, 26, 30-31.  The Complainant testified that Rasier’s mapping system provides incorrect locations for trips and leads to higher pricing.  Tr. at 29.

	While Rasier provided an explanation for the estimate and the trip price it charged the Complainant, Rasier admitted throughout this proceeding that the Complainant was charged for a longer trip than he actually received and corroborated the Complainant’s testimony on this issue.  For instance, Mr. Holtzman-Constan stated the following:

The pickup point that Mr. Wagner selected in the App was actually shown to be the on-ramp to a highway, so what that would do in the estimated price, it would assume that that route would need to get on that highway, travel a certain amount of distance, and then basically turn around to get back off the highway and come back.  So in that scenario, the estimated distance may have been significantly more than what he wanted it to be.


Tr. at 80-81.  Mr. Holtzman-Constan confirmed that because the distance is one component of the trip price, this scenario would have accounted for a trip price of around $18.  Tr. at 81.  He also testified that this mapping system issue only happens in rare circumstances, but he could not provide a number or percentage amount regarding the amount of times this issue occurs.  Tr. at 84.  Rasier’s App relies on Google Maps and other third party mapping service providers to identify pick-up and drop-off locations and to calculate a route between the two points.  Tr. at 62.  Mr. Holtzman-Constan testified that Rasier does not routinely check to see what rates its App is estimating or charging and would only know about a situation like the instant one if a customer brought it to the Company’s attention.  Tr. at 72.  He further testified that in these types of situations, it is up to the rider to try “work-arounds,” such as trying to enter a different address or street name that would calculate a different price estimate.  Tr. at 96, 97.  Rasier does not maintain data on the estimated times and distances for individual trips.  Tr. at 99.
 
	3.	Whether the ALJ’s Findings and Conclusions are Based on Substantial 		Evidence

		a.	Rasier’s Exception No. 3(A) and Disposition

	Rasier argues that the findings and conclusions in the Initial Decision are not based on substantial evidence.  In support of its argument, Rasier objects to several Findings of Fact.  We will address each of these Findings of Fact separately below.  While we may provide clarifications or modifications to the Findings of Fact Rasier addresses in its Exceptions, such clarifications or modifications will not affect our ultimate determination in this proceeding that the Complainant has satisfied his burden of proof based on the record before us.

		(1)	Finding of Fact No. 2

[bookmark: _BA_Cite_2C3FE9_000104]	Rasier contends that the ALJ incorrectly concluded that Rasier is a public utility, because Finding of Fact No. 2 states that “[Rasier] is a public utility providing ride services to customers … .”  Exc. at 7, 9 (citing I.D. at 5).  Rasier points out that Section 102 of the Code specifically excludes transportation network service companies from the definition of “public utility.”  Exc. at 7, 9 (citing 66 Pa. C.S. § 102).

	Because the ALJ refers to Rasier as a transportation network company or service regulated under Chapter 26 of the Code in other portions of the Initial Decision, we believe that the ALJ’s referral to Rasier as a “public utility” was an oversight.  We will, however, amend Finding of Fact No. 2 to read as follows:  “Respondent, Rasier-PA, LLC, d/b/a Uber is a transportation network company providing ride services to customers using a website-based application that permits riders to request transportation between two points.”

		(2)	Finding of Fact No. 6

	Rasier objects to Finding of Fact No. 6, which states the following:  “Complainant relied on Rasier to drive him from his workplace in Cranberry, Pennsylvania to the Lemieux Center in Cranberry, Pennsylvania, where Complainant received physiotherapy services, and to return him to his workplace during the workday.”  Exc. at 9 (citing I.D. at 6).  Rasier states that this finding is incorrect because the Complainant testified that he relied on either Rasier or Lyft or a taxi service for transportation.  Exc. at 9 (citing Tr. at 17).  Rasier argues that by omitting testimony to the contrary, Finding of Fact No. 6 creates an unsupported inference that the Complainant had no choice but to rely on Rasier for his transportation service needs.  Exc. at 9-10.

	We will provide a clarification to Finding of Fact No. 6 because the record contains the Complainant’s testimony that he relied on either Rasier, Lyft, or a taxi to travel between his workplace and physiotherapy.  We will amend Finding of Fact No. 6 to read as follows:  “Complainant relied on Rasier, Lyft, or a taxi to drive him from his workplace in Cranberry, Pennsylvania to the Lemieux Center in Cranberry, Pennsylvania, where Complainant received physiotherapy services, and to return him to his workplace during the workday.”

		(3)	Finding of Fact No. 12

	Rasier similarly objects to Finding of Fact No. 12 as a mischaracterization of the Complainant’s testimony.  Finding of Fact No. 12 states that “[o]n all other trips provided by Rasier between Complainant’s workplace and the Lemieux Center for therapy, Rasier charged Complainant approximately $7.”  Rasier avers that the Complainant never testified that “all” trips other than the February 24, 2017, March 10, 2017, and March 13, 2017 trips were estimated at around $7.”  Exc. at 10.  Rasier submits that, instead, the Complainant admitted he did not know the answer and would “have to go through all the receipts.”  Id. (citing Tr. at 34, 47, 48).  Rasier contends that Finding of Fact No. 12 is not supported by the record because there is no evidence of the prices of all of the Complainant’s other trips.  Exc. at 10.

		The Complainant does not provide a definitive statement on page 34 of the transcript regarding how many times Rasier charged him approximately $7.  The Complainant does, however, indicate that Rasier charged him $7.30 for the trip it 
provided on March 3, 2017.  Tr. at 33.  Accordingly, we will change Finding of Fact No. 12 to state the following:  “On the March 3, 2017 trip provided by Rasier between Complainant’s workplace and the Lemieux Center for therapy, Rasier charged Complainant $7.30.”

		(4)	Finding of Fact No. 14

	Rasier argues that the record evidence does not support Finding of Fact No. 14, which provides as follows:  “After the first initial trips, Complainant did not always remember to check the estimated charges on Rasier’s website to see if the estimate was only $7 or was listed as $18 to $20.”  Exc. at 11 (citing I.D. at 6).  Rasier states that the Complainant never testified that he did not always remember to check the up-front price Rasier provided for rides he requested.  Rasier contends that, to the contrary, the hearing transcript establishes that the Complainant admitted many times that he received an estimated price in advance of accepting the ride and that he was charged the price he was provided.  Exc. at 11 (citing Tr. at 32, 51, and 54).

	Based on our review of the record, we agree with Rasier on this issue.  The Complainant stipulated that Rasier provided estimates on its App of between $18 to $20 for service to him and he accepted it. Tr. at 33.  Accordingly, it would be more accurate to change Finding of Fact No. 14 to state the following:  “On some occasions, Rasier provided estimates of between $18 to $20 to provide service to the Complainant, and the Complainant accepted the service.”

		(5)	Finding of Fact No. 15

	Rasier avers that Finding of Fact No. 15 misstates the facts adduced at hearing.  Exc. at 12.  Finding of Fact No. 15 provides the following:  “When Complainant input the addresses for pick-up and delivery, Rasier’s website might estimate the charge using the exact address, but sometimes it estimates the charge using a pick-up spot on a highway on-ramp nearby.”  Rasier indicates that its witness Mr. Holtzman-Constan testified that the Rasier App determines the pickup location, not the website.  Exc. at 12 (citing Tr. at 62).  Rasier avers that this distinction is critical, because as Mr. Holtzman-Constan testified, the pickup point can be affected when the rider is requesting service at a large facility, and use of the App, not the Rasier website, is necessary to obtain a new or different pickup point to change the price of the ride.  Exc. at 12 (citing Tr. at 62, 63).  Rasier contends that the ALJ ignored Rasier’s unrebutted testimony on how pickup points are established or changed and failed to consider that the pickup point can be affected when the rider is requesting service from a large commercial facility such as the Lemieux Sports Center.

	Based on our review of the Initial Decision as a whole, we cannot conclude that the ALJ ignored Rasier’s evidence regarding its App and how pickup points are established or changed.  However, consistent with Rasier’s testimony and the record, we will amend Finding of Fact No. 15 to clarify that Rasier’s App determines the pickup location, as follows:  “When Complainant input the addresses for pick-up and delivery, because a large commercial facility was involved, Rasier’s App might estimate the charge using the exact addresses, but sometimes it estimates the charge using a pick-up spot on a highway on-ramp nearby.”

		(6)	Finding of Fact No. 17

[bookmark: _BA_Cite_2C3FE9_000140]	Rasier argues that Finding of Fact No. 17 misstates the record evidence by finding that “Rasier’s solution when the website application assumed a highway on-ramp is the pick-up point is that Complainant should have entered a slightly different address or used only the street name until the website application recalculates a different estimated charge.”  Exc. at 12 (citing I.D. at 11).  Rasier avers that this finding ignores the fact that riders do not have to accept a ride that they requested and are free to reject a ride if they do not like the price shown on the application.  Exc. at 12-13.

	Based on our review of the record, we conclude that this Finding of Fact is consistent with Rasier’s testimony regarding the manner in which a customer can “workaround” a mapping issue with the App by entering a different address or street name that would calculate a different price estimate.  Tr. at 96, 97.  Therefore, we will not amend this Finding of Fact.

4.	Whether the ALJ Committed Errors of Law

	a.	Rasier’s Exception No. 4 

		(1)	Rasier’s Motion for Leave to File an Answer Nunc Pro
			Tunc and Disposition

[bookmark: _BA_Cite_2C3FE9_000126][bookmark: _BA_Cite_2C3FE9_000127]	Rasier argues that the ALJ committed errors of law prior to and during the evidentiary hearing that prejudiced the Company.  Rasier avers that the ALJ’s denial of its Motion for Leave to File an Answer Nunc Pro Tunc (Motion) prejudiced the Company by preventing it from moving its Answer into evidence.  Rasier believes that it met the standard for the Answer to be accepted nunc pro tunc.  Exc. at 17.  Rasier also objects to the ALJ’s statements at the hearing that Rasier alleged that the Commission failed to serve the Complaint on the Company.  Id. at 17-18 (citing Tr. at 22, 23, 24, and 25).  Rasier explains that it did not argue in its Motion or at the hearing that the Commission did not serve the Complaint on the Company; rather, Rasier explains that it averred that its legal department had no record of it receiving the Complaint.  Rasier contends that the ALJ abused her discretion by making these determinations.  Exc. at 18 (citing Pa. PUC v. Dauphin Consolidated Water Supply Co., Docket No. R-00932604 (Order entered July 9, 1993)).

	Upon review, we find that it was properly within the ALJ’s discretion to determine not to consider Rasier’s Answer in this proceeding.  The Commission served the Complaint on Rasier on March 16, 2017 by certified mail, and the Complaint was certified as delivered to Rasier’s place of business by the United States Postal Service on March 20, 2017.  Rasier does not dispute that it was served with the Complaint.  We cannot conclude that Rasier’s Answer should have been accepted nunc pro tunc, as the Answer was filed over six months after the Commission served the Complaint and over two months after Rasier indicates that its legal department first learned of the Complaint through service of the July 17, 2017 hearing notice.  Additionally, Rasier was not prejudiced by the ALJ’s decision, because the ALJ did not deem admitted any of the allegations in the Complaint, and Rasier was provided with a full opportunity during the hearing, in its Brief, and in its Exceptions to present its case and defend itself against the Complainant’s allegations.  Our decision herein is based on the record as developed during the evidentiary hearing.

		(2)	Admission of Rasier’s Tariff and Disposition 

[bookmark: _BA_Cite_2C3FE9_000058][bookmark: _Hlk3383646][bookmark: _BA_Cite_2C3FE9_000206]	Rasier argues that the ALJ caused further prejudice to the Company by refusing to admit Rasier’s tariff as a hearing exhibit, rendering it impossible to adduce direct testimony on that topic from the Company’s witness.  Rasier indicates that its tariff is a public document on file with the Commission at Docket No. A‑2014‑2416127, and the ALJ’s refusal is an abuse of discretion and a violation of 52 Pa. Code § 5.406.  Exc. at 19-20.  Rasier states that its counsel specifically referenced 52 Pa. Code § 5.406(a)(1), which provides as follows:

(a)	A report, decision, opinion or other document or part thereof, need not be produced or marked for identification, but may be offered in evidence as a public document by specifying the document or part thereof and where it may be found, if the document is one of the following:  

  (1)  A report or other document on file with the Commission.

Exc. at 20 (citing 52 Pa. Code § 5.406(a)(1)).  Rasier avers that the facts established in the record show that the Company provided the ALJ and the Complainant with a copy of its tariff, and the ALJ erred in refusing to allow admission of the tariff as a hearing exhibit.  Exc. at 21.

		Based upon our review of the record, we agree with Rasier that its tariff should have been admitted in evidence as a public document, consistent with 52 Pa. Code § 5.406(a)(1).  Nevertheless, the ALJ’s decision to exclude the document as an exhibit did not prejudice Rasier under the circumstances in this case.  It appears that Rasier’s counsel was able to ask its witness questions about the tariff during direct examination.  Tr. at 69‑70.  Moreover, we have reviewed Rasier’s public tariff in the context of this proceeding and concluded that Rasier did not violate the tariff.  Accordingly, any error by the ALJ in not admitting the tariff was harmless error.

D.	Civil Penalty Discussion

		Based on our consideration of the Policy Statement at 52 Pa. Code § 69.1201 that sets forth ten factors we may consider in evaluating whether a civil penalty for violating a Commission Order, Regulation, or a statute is appropriate, we agree with the ALJ’s decision not to impose a civil penalty on Rasier under the circumstances in this case.  Rasier’s conduct here involved a billing issue stemming from a technical issue with the Company’s App and was not intentional conduct on Rasier’s part.  52 Pa. Code§§ 69.1201(c)(1),(3).  Only one customer, Mr. Wagner-Dobler, was affected in this case, and Rasier refunded Mr. Wagner-Dobler the approximate difference between the estimate for 
[bookmark: _Hlk3210953]the trips and the actual distance for the trips for all three trips in question.  52 Pa. Code §§ 69.1201(c)(4),(5).  This appears to be the first instance in which a formal complaint of this nature against Rasier has come before this Commission.  52 Pa. Code § 69.1201(c)(6).  Consideration of these factors supports the ALJ’s conclusion.

		Nevertheless, we are concerned about whether Rasier has made efforts or plans to modify its internal practices and procedures to address the technical issue with the mapping system its App uses and to prevent this technical issue from recurring in the future.  52 Pa. Code § 69.1201(c)(6).  During his testimony, Mr. Holtzman-Constan stated that this technical issue is “rare” but can happen when large commercial facilities are involved “where selecting the correct pick-up point may be challenging and the mapping data may be inconsistent.”  Tr. at 62-63.  While Rasier indicated that there are “work-arounds” customers can use, such as closing and restarting the App and then trying to enter a different address, the Company did not provide any testimony regarding steps it plans to take to address the problem.  Tr. at 63.  We do not find it reasonable for Rasier to place the burden on a customer to resolve technical issues within Rasier’s App.  Rasier also indicated that it does not routinely check the App for technical issues like the mapping system issue in this case, but it would do so if it received a complaint or the issue was otherwise brought to its attention.  Tr. at 72-73.  Nor does Rasier maintain data on the estimated time and distance of a trip, so it would not be able to compare the estimated time and distance of a trip to the actual time and distance of a trip.  Tr. at 99.

		Going forward, we encourage Rasier to take steps to investigate and resolve this technical issue internally, whether it be by, for instance, making adjustments to its App or the mapping system it uses or providing customers with information upfront on its website or its App regarding this technical issue and how customers can resolve this issue when requesting a ride.  While we have decided not to impose a civil penalty under the 
circumstances in this case, particularly as this is a case of first impression and the factors weigh in favor of such a result, especially since Rasier has provided a refund to the Complainant, we will not hesitate to take appropriate enforcement actions in the future if we receive similar complaints against Rasier.  These enforcement actions may include the imposition of civil penalties or other appropriate actions, such as initiating an investigation into the manner in which Rasier is addressing this technical issue with its App and a review of applicable Company records, documents, and facilities.[footnoteRef:4] [4: 		It is well within this Commission’s authority to impose civil penalties on TNCs and to inspect, audit, and investigate any books, records, and facilities of TNCs.  See 66 Pa. C.S. §§ 2604.2 and 2609.] 


III.	Conclusion

Based on our review of the record and the applicable law, we shall grant, in part, and deny, in part, Rasier’s Exceptions and modify the Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. [bookmark: _Hlk3276628]That the Exceptions Rasier-PA, LLC d/b/a Uber filed on April 3, 2018, are granted, in part, and denied, in part.

2. That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, served on March 14, 2018, is modified consistent with this Opinion and Order.

3. That the Formal Complaint filed by Friedman Wagner-Dobler against Rasier-PA, LLC d/b/a Uber on March 14, 2017, at this docket, is sustained.

4.	That this proceeding be marked closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  April 11, 2019

ORDER ENTERED:  April 11, 2019
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