[bookmark: _Hlk524427623]PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held March 28, 2019

Commissioners Present:

	Gladys M. Brown, Chairman
	David W. Sweet, Vice Chairman
	Norman J. Kennard
	Andrew G. Place 
	John F. Coleman, Jr.


Elchanan and Esther Abergel						      C-2018-3003563

	        v.

Philadelphia Gas Works


OPINION AND ORDER

[bookmark: _Hlk524427807]BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions[footnoteRef:2] of Elchanan and Esther Abergel (Complainants) which were filed on October 14, 2018, to the Initial Decision Granting Motion for Judgement on the Pleadings and Dismissing Complaint (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued on September 25, 2018, in the above-captioned proceeding.  The Philadelphia Gas Works (PGW) filed Replies to the Exceptions on October 18, 2018. [2: 	The Complainants’ Exceptions are written in a letter format and do not strictly comply with our Regulations, which require that “[e]ach exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.”  52 Pa. Code § 5.533(b).  Nevertheless, we will consider the Exceptions to secure a just, speedy and inexpensive determination in this proceeding, particularly as the Complainants are appearing pro se.  See 52 Pa. Code § 1.2(a) and (d).] 


[bookmark: _Hlk528930054]This proceeding involves a Formal Complaint (Complaint) in which the Complainants alleged PGW is billing them for incorrect charges on their bill.[footnoteRef:3]  The Complainants alleged that the May 2018 Order, which authorized PGW to bill the Complainants for unauthorized usage, was rendered in a prior proceeding at Docket No. F-2016-2547528, in which PGW failed to serve its Exceptions upon the Complainants.  The Complainants are now requesting in this proceeding an opportunity to reply to the PGW Exceptions in the prior proceeding. [3: 	The Complainants are referring to charges in a prior proceeding at Docket No. F-2016-2547528 in which the Commission entered an Opinion and Order on May 22, 2018 (May 2018 Order) that: (1) authorized PGW to bill the Complainants $513.97 for unauthorized usage; (2) directed the Complainants to pay $780.20 if they desire to have their gas service restored; and (3) after their gas had been restored, directed the Complainants to pay $71.50 per month in two equal installments for the remainder of their outstanding security deposit that is owed to PGW.] 


On consideration of the Complainants’ Exceptions and the Replies thereto, we shall deny the Complainants’ Exceptions and adopt the Initial Decision of ALJ Salapa granting the PGW’s Motion for Judgement on the Pleadings and dismissing the Complaint, consistent with the discussion in this Opinion and Order.

I.	History of the Proceeding

By way of background, we note that our May 2018 Order in the prior related proceeding at Docket No. Docket No. F-2016-2547528 adjudicated the facts and claims that are raised in the Complainant’s billing dispute with PGW in the present Complaint proceeding.  Therefore, we will include the pertinent events from the prior May 2016 Complaint proceeding in this section.

A.	The May 2016 Complaint Proceeding (Docket No. F-2016-2547528)

		On May 10, 2016, the Complainants filed a Formal Complaint (May 2016 Complaint) at Docket No. F-2016-2547528 against PGW, [footnoteRef:4] in which they alleged incorrect charges in their gas bill at their investment property (service address) that was undergoing renovations.  The Complainants claimed that PGW accused them of gas theft at the service address property and wanted them to pay $850.  The Complainants also alleged that when service was first initiated on January 13, 2015, the piping for heating was not installed and there was no water heater.  They further alleged that they had installed a high efficiency house heater in November 2015, and that they should have received a $500.00 rebate for the heater from PGW.[footnoteRef:5]  The Complainants requested that the Commission direct PGW to correct the charges on their bill to the proper amount.  See Complaint at 2, 3, 5; I.D. at 1. [4: 		This Complaint was a timely appeal of an informal Bureau of Consumer Services (BCS) decision, issued on November 24, 2015, at BCS Case No. 34034724.]  [5: 		ALJ Jones, in her Prehearing Order issued on July 22, 2016, ruled that the Commission lacks subject matter jurisdiction over the Complainants’ request for a rebate.] 


		On June 15, 2016, PGW filed an Answer in which it denied the material allegations in the Complaint.  PGW stated in its Answer that on November 18, 2015, one of its service representatives alleged that he discovered that the gas meter at the service address had been bypassed.  PGW averred in its Answer that the service representative shut off the gas service and observed that there were three gas appliances – a house heater, a hot water heater and a range – connected to the gas fuel line for the service address.  Thus, PGW alleged theft of gas service by the Complainants and asserted in its Answer that the Complainants were billed $870.19 for gas usage at the service address from January 13, 2015 through November 18, 2015, based on the BTU capacity of the three gas appliances.

PGW also explained in its Answer that the Complainants disputed these claims and filed an informal complaint with the Commission’s Bureau of Consumer Services at Case No. 3403724 on November 24, 2015.  The Bureau of Consumer Services dismissed the informal complaint on November 30, 2015, and determined that the customer was responsible for theft of gas service and the payment of the outstanding balance of $870.19.  In concluding its Answer, PGW requested that the Commission find against the Complainants and dismiss the Complaint.

		The ALJ conducted a hearing on November 3, 2016.  Mr. Elchanan Abergel, husband of Esther Abergel,[footnoteRef:6] appeared pro se, testified in support of the Complaint and submitted one exhibit that was admitted into the record.  PGW was represented by counsel and presented the testimony of two witnesses, and submitted four exhibits.  All four PGW Exhibits were admitted into the record.  By Order dated November 4, 2016, the ALJ directed PGW to submit, as a late-filed exhibit, a bill calculation without the estimated usage of the house heater.  On November 14, 2016, PGW filed its late-filed exhibit, PGW Exhibit 5.  A further hearing was scheduled for January 30, 2017. [6: 		Only Elchanan Abergel, attended the evidentiary hearings.  As such, all references to the “Complainant” will refer to Mr. Elchanan Abergel, alone.] 


At the further hearing conducted on January 30, 2017, the Complainant appeared pro se and PGW’s counsel, Ms. Christlieb, presented one witness, Ms. Jessica Glace.  Ms. Glace testified and explained PGW Exhibit 5.  The witness was cross-examined by the Complainant who objected to the admission of PGW Exhibit 5.  The ALJ overruled the Complainant’s objection and PGW Exhibit 5 was admitted into the record.  The record closed on March 1, 2017.

[bookmark: _Hlk511093910]On April 4, 2017, the Commission issued the Initial Decision of ALJ Jones in which the ALJ sustained the Complaint and directed PGW to reduce the amount the Complainants should be billed for unauthorized usage at the service address to $19.76.  The ALJ also required that the Complainants pay a reconnection fee of $123.00 and one-half of the $285.99 security deposit to have their gas service restored, with the other half due in two equal installments of $71.50 after service is restored.  I.D. at 13-15.

PGW filed Exceptions to the Initial Decision on April 24, 2017.  No Replies to Exceptions were filed.

As noted, the Commission entered the May 2018 Order on May 22, 2018, that: (1) directed the Complainants to pay $513.97 for unauthorized usage; (2) directed the Complainants to pay $780.20 if they desire to have their gas restored; and (3) after their gas had been restored, directed the Complainants to pay $71.50 per month in two equal installments for the remainder of their outstanding security deposit that is owed to PGW.

B.	The July 2018 Complaint Proceeding (Docket No. C-2018-3003563)

On July 6, 2018, the Complainants filed its second Formal Complaint (July 2018 Complaint) which contested the same billing dispute resolved by the Commission’s May 2018 Order, which was rendered based on PGW’s Exceptions.  The Complainants alleged the Commission’s May 2018 Order was unjust because PGW did not serve the Complainant’s with its Exceptions to the Initial Decision addressing the May 2018 Order at Docket No. F-2016-547528. [footnoteRef:7]  Therefore, the Complainants requested: (1) that they be given an opportunity to respond to PGW’s Exceptions in the prior proceeding at Docket No. F‑2016-2547528, and (2) that the Commission direct PGW to provide them with the $500.00 rebate they claim PGW owes them for when they installed a high efficiency water heater. [7: 		The May 2018 Order that dismissed the May 2016 Complaint indicates that PGW filed Exceptions to the Initial Decision at Docket No. F-2016-2547528, but that no reply exceptions had been filed.] 


		On August 7, 2018, PGW filed an Answer to the Complainant in which it admitted that it provided natural gas service to the Complainants at the address stated in the complaint, but denied there are incorrect charges on the Complainants’ bill.  PGW asserted that the Complainants are attempting to relitigate issues and claims that were previously raised and fully resolved in the proceeding at F-2016-2547528.  PGW further admitted that it filed Exceptions to the Initial Decision at Docket No. F‑2016-2547528 and it served a copy of its Exceptions on the Complainants via Federal Express.  PGW attached copies of the Federal Express receipts and tracking information to its Answer as Exhibits A and B.  Therefore, PGW requests that the Commission dismiss the Complainant’s July 2018 Complaint.

		Also, on August 7, 2018, PGW filed a Motion for Judgment on the Pleadings which asserted the July 2018 Complaint is barred by the doctrine of res judicata, which precludes the Complainants from relitigating matters previously decided by a final order of the Commission, where the Commission’ s May 2018 Order is a prior final Commission Order addressing the identical billing dispute between the identical parties.  Thus, PGW requests in its Motion for Judgment on the Pleadings that the Commission should dismiss the July 2018 Complaint because it raises the same issues and claims raised in the May 2016 Complaint at Docket No. F-2016-2547528.

On September 14, 2018, the Commission assigned the July 2018 Complaint to ALJ Salapa as motion judge.  No answers to the Motion for Judgment on the Pleadings were filed.

On September 25, 2018, the Commission issued ALJ Salapa’s Initial Decision Granting Motion for Judgement on the Pleadings and Dismissing Complaint.  The ALJ found that the Complaint is barred by the doctrine of res judicata to relitigate the same billing dispute between the same parties which was previously resolved by the Commission’s May 2018 Order, a prior final order of the Commission.  I.D. at 7-8.

On October 14, 2018, the Complainants filed Exceptions, asserting that they were never served with PGW’s Exceptions in the prior proceeding at Docket No. F‑2016-2547528, and that PGW’s proof of mailing via Fed Ex is not proof of their receipt of a document.  Accordingly, the Complainants requested that they be given the opportunity to reply to PGW’s Exceptions to the May 2018 Order.  Exc. at 1.

On October 18, 2018, PGW filed its Replies to Exceptions in which it denies the Complainants’ factual assertions regarding the failure to serve the Exceptions on the Complainants in the prior proceeding, and asserting that the ALJ’s Initial Decision addressing the July 2018 Complaint properly granted PGW’s Motion for Judgement on the Pleadings and dismissed the July 2018 Complaint as an attempt to relitigate the prior billing dispute in the May 2016 Complaint which is barred by res judicata, because the Commission’s May 2018 Order, which dismissed the May 2016 Complaint, is a prior final order of the Commission that addresses the identical billing dispute between the identical parties. R. Exc. at 2-3.[footnoteRef:8] [8: 	On January 2, 2019, Complainants filed a letter reiterating the claim that PGW failed to serve Complainants a copy of PGW’s Exceptions in the prior proceeding and arguing that it is unreasonable to conclude that, had the Complainants received PGW’s Exceptions in the prior proceeding, the Complainants would have failed to Reply to them.  The Commission’s regulations do not allow for the filing of Replies to Reply Exceptions; therefore, we will not consider this pleading from the Complainants.] 


II.	Discussion

A.	Legal Standards

At the outset, we note that any issue or argument we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B.	Burden of Proof

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

C.	Legal Standards Applicable to a Motion for Judgement on the Pleadings

The Commission’s Rules of Practice and Procedure at 52 Pa. Code § 5.102 govern motions for judgment on the pleadings.  Generally, the moving party bears a heavy burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.

The Commission must view the record in the light most favorable to the nonmoving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1978).  It must accept as true all well pleaded statements of fact of the non-moving party and consider only those facts that the non-moving party specifically admits.  Weik v. Estate of Brown, 794 A.2d 907 (Pa.Super. 2002).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).

The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa.Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Opinion and Order entered December 19, 2003).  Judgment on the pleadings should be entered only when the case is clear and free from doubt. Reuben v. O’Brien, 496 A.2d 913 (Pa.Super. 1985).

D.	Legal Authority Precluding Re-Litigation of Final Agency Orders

It is well settled that a party is precluded from re-litigating a prior final order of the Commission.  Section 316 of the Code, 66 Pa. C.S. §316, expressly establishes the finality of Commission action.  Further, the legal doctrines of both res judicata and collateral estoppel apply to preclude collateral attack of final orders rendered in proceedings brought before the Commission.  O’Toole v. Bell Telephone Company of Pennsylvania, Inc., 77 Pa. PUC 98 (1992).

Section 316 of the Public Utility Code bars later challenges to the final action of the Commission.  Section 316 of the Code states in relevant part: 

Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.


66 Pa. C.S. 316 (emphasis added).  The Commission’s findings of fact in prior complaints “are conclusive on the parties, including the [Respondent] . . . .”  Warren v. Equitable Gas Co., Docket No. C-2014-2426795 (Order entered September 15, 2014) at 4, 2014 WL 4060039.

In addition, the doctrine of res judicata, also known as claim preclusion, divests jurisdiction for a subsequent cause of action arising between the same parties on the same cause of action, after a court of competent jurisdiction has rendered a final judgment on the merits.  Hopewell Estates, Inc. v. Kent, 646 A.2d 1192 (Pa. Super. 1994).  For the doctrine to apply, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity legal status of the parties suing or sued.  See Volkswagonwerk, 464 A.2d at 1316-17; see also Duquesne Slag Products Co. v. Lench, 415 A.2d 53, 55 (Pa. 1980).

Like Section 316 of the Public Utility Code, the doctrine of res judicata is designed to promote certainty, finality and judicial economy.  Albert Buoncristiano v. Philadelphia Gas Works, Docket No. C-2015-2466853 (Order entered April 29, 2016).  They reflect the refusal of the law to tolerate the re-litigation of a matter decided by a court or agency of competent jurisdiction to curtail the waste of resources of both the agency and the parties by re-litigating issues that already have been adjudicated.  Canon v. Verizon Pennsylvania Inc., Docket No. C-2013-2353818 (Order entered March 6, 2014).

[bookmark: PAGE_7382]Generally, the doctrine of finality of administrative decisions is recognized in the Commonwealth to preclude a party who has not appealed from an order of an administrative agency from raising a later collateral challenge to the factual or legal basis for that order.  See, Commonwealth v. Derry Township, 466 Pa. 31, 351 A.2d 606 (1976) and Department of Environmental Resources v.  Wheeling-Pittsburgh Steel Corporation, 22 Pa. Commonwealth Ct. 280, 348 A.2d 765 (1975), aff'd and remanded, 473 Pa. 432, 375 A.2d 320, cert. denied, 434 U.S. 969 (1977).  The principle of “administrative finality” focuses on the failure of the party aggrieved by agency action to pursue available administrative remedies and/or appeal rights at the first opportunity to do so.  See generally, Id.

E.	Request for Relief Following Issuance of a Final Order

		The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of a final decision pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and (g), relating to rehearing as well as rescission and amendment of final orders.  Requests for such relief must be consistent with Section 5.572(d) of our regulations, 52 Pa. Code § 5.572(d), relating to petitions for relief following the issuance of a final decision.

		Under Section 5.572(d), a party may seek relief from a final Commission order at any time by petition for rescission or amendment.  In such cases, the petition must allege circumstances which warrant disturbing the finality of orders to grant special relief. Feleccia v. PPL Electric Utilities Corp., et al, Docket No. C-20016210 (Order entered March 7, 2003) at 2.

		Whether to grant rescission or amendment of a prior final order is a matter squarely within the Commission’s discretion.  West Penn Power v. Pennsylvania Public Utilty Comm’n, 659 A.2d 1055 (Pa. Cmwlth. 1995).

F.	ALJ’s Initial Decision

The ALJ reached eight Findings of Fact and drew seven Conclusions of Law.  I.D. at 3-4, 7-8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In applying the doctrine of res judicata and Section 316 of the Public Utility Code, 66 Pa.C.S. § 316, to the present Complaint, the ALJ concluded that the present Complaint is an attempt to re-litigate the same billing dispute previously resolved by the Commission in the prior Complaint proceeding at Docket No. F-2016-2547528. I.D. at 6-7.

The ALJ found that the requisite elements for applying res judicata set forth in Volkswagonwerk were  satisfied in this case because the present Complaint and the prior proceeding at Docket No. F-2016-2547528 share an identity of the following: (1) the issues arising from the billing dispute; (2) the cause of action arising from the billing dispute; (3) the parties involved in the billing dispute, PGW and Complainants, and; (4) the capacity of PGW and the Complainants as parties suing or being sued.  Therefore, the ALJ concluded the present Complaint was barred by the doctrine of res judicata and the provision of Section 316 of the Public Utility Code, 66 Pa.C.S. § 316, from relitigating the same billing dispute addressed in the prior complaint at F-20162547528.  I.D. at 6.

G.	Exceptions and Replies

The Complainants’ Exceptions consist of a one-page, hand-written letter in which the Complainants disagree with the ALJ’s dismissal of the Complaint and assert that the Complaint is not an attempt to raise the same claim as in the prior case but is an attempt to “continue” the prior case to allow them to respond to PGW’s Exceptions.  Exc. at 1.  The Complainants ask the Commission to “right the wrong” of Complainants’ having been deprived of the opportunity to Reply to PGW’s Exceptions, by PGW’s alleged failure to serve the Exceptions on the Complainants.

In its Replies, PGW first refutes the Complainants’ Exceptions as a legal matter by asserting that the Exceptions fail to allege any error of fact or law by the ALJ’s Initial Decision’s application of res judicata and dismissal of the Complaint.  R. Exc. at 2.  PGW notes that the Complainants do not dispute that the present Complaint pertains to the identical parties and the identical billing dispute which were addressed by the Commission’s prior final Order at Docket No. F-2016- 2547528.  R. Exc. at 2.

Next, PGW refutes the factual assertions in the Complainants’ Exception that it failed to serve its Exceptions on the Complainants in the prior proceeding, citing to the Fed Ex tracking receipts as proof of delivery of PGW’s Exceptions to Complainants.  R. Exc. at 2-3.  PGW asserts that the Complainants fail to explain why, if there was an issue with the contents of the package, they did not call PGW after they received the package from PGW bearing the name and telephone number of the PGW attorney that they know is handling the case and that was mailed to them during the time when Exceptions were to be filed, as directed in the Secretarial Letter accompanying the Initial Decision.  R. Exc. at 3.

H.	Disposition

Based on our review of the record, the Exceptions and Replies thereto, as discussed in further detail below, we shall deny the Complainants’ Exceptions.  We find that the ALJ properly concluded that the present Complaint is barred by the doctrine of res judicata and provision of Section 316 of the Public Utility Code, 66 Pa. C. S. § 316, as an attempt to assert facts and arguments to relitigate the issues resolved by the Commission’s prior final Opinion and Order, entered May 22, 2018, at Docket No. F‑2015- 2547528.  We find that the four-prong test in Volkswagonwerk for application of res judicata is satisfied under the facts in this case, involving the identical parties and the identical matters in dispute in the prior case.

1.	Finality of the May 2018 Order

As a preliminary matter, we shall address the Complainants’ assertion that PGW failed to serve the Complainants with PGW’s Exceptions in the prior proceeding.  As previously noted, the prior proceeding concluded via the Commission’s Opinion and Order entered May 22, 2018, at Docket No. F-2016-2547528.  In the present case, the Complainants raise new facts and arguments not previously heard, i.e., claiming deprivation of the right to be heard by PGW’s failure to serve the Exceptions on the Complainants, to persuade the Commission to reopen a matter which was decided by our prior final May 2018 Order.

While the Complainants’ claim is not characterized as a petition for relief to rescind our final May 2018 Order; rather, the Complainants are requesting to “reopen” the prior proceeding based upon the allegation that PGW’s failure to serve the Complainants deprived them of the opportunity to respond to the Exceptions, and therefore, a fair opportunity to present their case.  Thus, the Complainants request the opportunity to respond to PGW’s Exceptions in the prior case.  As such, the Complainants’ claim is in the nature of a Petition for Rescission of the May 2018 Order.  See, 52 Pa. Code § 5.572 (allowing petition for rescission at any time following final order).

The claim raised by the Complainants does not conform with the technical requirements of petition under Commission regulations.  However, the Commission may exercise its discretion to construe the claim as a petition for relief pursuant to Section 5.572(d) of Commission regulations, per 52 Pa. Code § 1.2(a)(Commission discretion to liberally apply our regulations to facilitate a just and speedy resolution).  In the interest of justice for the pro se Complainants, we will exercise our discretion and treat the claim as a Petition for Rescission/Amendment of the Commission’s Final Order, and consider their request for relief.

The standard for granting special relief to reopen a prior final order of the Commission is a high one.  As previously noted, pursuant to the doctrine of finality of agency orders, a party who has not appealed from an order of an administrative agency is precluded from raising a later collateral challenge to the factual or legal basis for that order. See, Department of Environmental Resources v.  Wheeling-Pittsburgh Steel Corporation, supra. Based upon our review of the record, applicable law, and the reasons asserted for requesting relief, we find that the Complainants fail to persuade us that special relief is warranted in this case.  Therefore, we will deny the Petition.

We note that PGW proffered evidence of delivery of the Exceptions in the prior proceeding which would establish a presumption of receipt by the Complainants, which the Complainants have failed to rebut by any credible evidence.  However, our disposition of the request to rescind our prior order turns on the action or failure to act, on the part of Complainants, rather than that of PGW.

The present record reflects that the Complainants were served a copy of the Commission’s May 2018 Order.  The Complainants did not request reconsideration or appeal from our May 2018 Order.  I.D. at 7.  Even assuming, arguendo, that PGW failed to serve the Complainants with PGW’s Exceptions in the prior case, the Complainants then failed to pursue the available administrative and appellate remedies to challenge the resulting May 2018 Order.  The Complainants first opportunity to challenge the alleged failure by PGW arose when the May 2018 Order was issued.  Having failed to challenge the May 2018 Order at the first opportunity to do so, based on the alleged failure of service by PGW or otherwise, the Complainants are now foreclosed from raising a subsequent challenge to that order, pursuant to the doctrine of finality of agency orders, See, Commonwealth v. Derry Township, 466 Pa. 31, 351 A.2d 606 (1976) and Department of Environmental Resources v.  Wheeling-Pittsburgh Steel Corporation, 22 Pa. Commonwealth Ct. 280, 348 A.2d 765 (1975), aff'd and remanded, 473 Pa. 432, 375 A.2d 320, cert. denied, 434 U.S. 969 (1977).

In the circumstances presented, we find that the Complainants have asserted no facts or arguments which would justify disturbing the finality of our prior final order.  On that basis, we are not persuaded to exercise our discretion to rescind the May 2018 Order, to allow the Complainants to respond to PGW’s Exceptions.  Therefore, we will deny the Petition for Rescission/Amendment and will let stand our final Opinion and Order entered May 22, 2018, at Docket No. F-2016-2547528.

2.	Application of Res Judicata

As the finality of our May 2018 Order stands, we next turn to the question of whether the ALJ properly applied res judicata to bar the Complainant’s present billing dispute as a subsequent attack on the May 2018 Order.  We shall affirm the ALJ.

The ALJ’s analysis applied the four-prong test in Volkswagonwerk and concluded that all four elements were satisfied in the circumstances of this case.  The ALJ noted that the present Complaint and the prior proceeding at Docket No. F-2016-2547528 share an identity of (1) the issues; (2) the cause of action; (3) the parties, and (4) the capacity as parties suing or being sued.  Volkswagonwerk, 464 A.2d at 1316-17.

The ALJ found that, consistent with Volkswagonwerk, (1) the issues in both the present and prior proceedings arose from the same billing dispute; (2) that cause of action in both the present and prior case is the same billing dispute; (3) that the parties in both the present and prior proceeding are PGW and the Complainants; and; (4) that the capacity of the parties in the present and prior proceeding is the same, i.e., PGW as the Respondent and Mr. and Mrs. Abergel as the Complainants.  I.D. at 4-6.  Therefore, the ALJ concluded the present Complaint was barred by the doctrine of res judicata and the provision of Section 316 of the Public Utility Code, 66 Pa.C.S. § 316, from relitigating the same billing dispute addressed in the prior complaint at F-20162547528.  I.D. at 6.  We agree. 

We further find that in the present case, there is no genuine issue of material fact in dispute.  Judgement on the pleadings is warranted only where there are no genuine issues of material fact in dispute.  Williams v. Lewis, 466 A.2d 682 (Pa.Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Opinion and Order entered December 19, 2003).  While the Complainants actively dispute the fact that PGW had served its Exceptions on the Complainants in the prior proceeding, that fact is immaterial to the present case.  Disputed facts underlying a final order in a prior proceeding are immaterial to the facts at issue in the present case, and are precisely the type of dispute res judicata precludes from consideration.  Because there is no dispute regarding the present material facts warranting judgement on the pleadings, we conclude that the ALJ properly granted PGW’s motion and dismissed the Complaint.

Accordingly, we concur with the ALJ’s analysis and conclusion that the requisite elements for application of res judicata as set forth in Day v. Volkswagenwerk Aktienqesellschaft, are presented in the circumstances to bar the Complaint as an attempt to re-litigate the prior final order of the Commission entered on May 22, 2018, at Docket No. F-2016- 2547528 concerning the billing dispute allegation.  Further, we agree with the ALJ conclusion that there is no genuine issue as to a material fact and that PGW, as the moving party, is entitled to judgment as a matter of law, consistent with Williams v. Lewis, 466 A.2d 682 (Pa.Super. 1983).

III.	Conclusion

Based on the foregoing discussion, we shall deny the Complainants’ Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint.  THEREFORE,

IT IS ORDERED:
[bookmark: _Hlk496011836]
1. That the Exceptions filed on October 14, 2018, by Elchanan and Ester Abergel, to the Initial Decision of Administrative Law David A. Salapa that was issued September 25, 2018, are denied, consistent with this Opinion and Order.

1. That the Initial Decision of Administrative Law Judge David A. Salapa that was issued September 25, 2018, is adopted, consistent with this Opinion and Order.

1. That the Formal Complaint file by Elchanan and Ester Abergel is dismissed consistent with this Opinion and Order.

4.	That this proceeding be marked closed.

[image: ]								BY THE COMMISSION,




								Rosemary Chiavetta
								Secretary
(SEAL)

ORDER ADOPTED: March 28, 2019
[bookmark: _GoBack]ORDER ENTERED:  March 28, 2019
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