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BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions, filed Nunc Pro Tunc, of Ms. Stephanie M. Sawyer (Ms. Sawyer or Complainant) on January 9, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on December 15, 2016.  Replies to the Exceptions (R. Exc.) were filed by the Philadelphia Gas Works  (PGW) on January 19, 2017.  For the reasons delineated in this Opinion and Order, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.

I.	History of the Proceeding

On November 5, 2013, Stephanie M. Sawyer filed a Formal Complaint against PGW at Docket No. F-2013-2392770 (2013 Complaint) in which she alleged that PGW improperly removed her from its Customer Responsibility Program (CRP).  For relief, the Complainant requested that she be reinstated into the program.

An evidentiary hearing was held on April 1, 2014.  On December 11, 2014, the Commission issued the Initial Decision of ALJ Vero (2014 Initial Decision) which denied the 2013 Complaint based on the Complainant’s use of 25% of the Service Address regularly and exclusively for her law practice.  See I.D. 13-14.

On March 19, 2015, the Commission entered the 2015 Final Order reversing the ALJ’s 2014 Initial Decision on the 2013 Complaint.  In the 2015 Final Order, we concluded that the Complainant’s primary use of PGW’s gas service was for household purposes, and that she was a residential customer for the purposes of PGW’s CRP.  We further noted that other policy issues merited consideration in deciding whether “mixed use” customers such as the Complainant should be eligible for CRP or any other customer assistance programs.  The 2015 Final Order directed PGW to reinstate the Complainant in its CRP.

[bookmark: _Hlk2477604]On September 21, 2015, the Complainant filed the present Formal Complaint at Docket No. C-2015-2504851 (Present Complaint) against PGW alleging that the PGW failed to comply with the 2015 Final Order.[footnoteRef:2]  On October 13, 2015, PGW filed an Answer denying the material allegations of the Present Complaint. [2: 	The 2015 Final Order, for which reconsideration was not sought and was not appealed by any of the parties, directed PGW to: (1) reinstate the Complainant’s participation in PGW’s Customer Assistance Program (CAP), and (2) rebill the Complainant’s account at the CAP rate for program year from April 15, 2013 to April 15, 2014, based on Complainant’s 2012 tax year’s gross income of $27,876, and from April 15, 2014 to April 15, 2015, based on the Complainant’s 2013 tax year’s gross income of $28,119.  2015 Final Order at 4, 8.] 


On December 10, 2015, the Complainant filed a Motion for Disqualification (Motion) of the ALJ.  On December 29, 2015, the Respondent filed an Answer opposing the Complainant’s request for the ALJ’s disqualification.  By Order dated January 7, 2016, the ALJ denied the Motion.

An evidentiary hearing was held before ALJ Vero on March 7, 2016.  The Complainant appeared pro se, and sponsored five exhibits, which were admitted into the record in this matter.  PGW was represented by counsel who presented the testimony of one witness and sponsored six exhibits, which were admitted into the record.  Prior to concluding the hearing, the ALJ instructed PGW to submit, as a late-filed exhibit, supplemental information concerning the rebilling performed on June 25, 2015, on the Complainant’s account, by no later than March 28, 2016.

On March 21, 2016, PGW submitted PGW late-filed Exhibit 7.  On April 4, 2016, the Complainant submitted a written response to PGW late-filed Exhibit 7 that contained no valid objections regarding the admissibility of PGW late-filed Exhibit 7 into the record.  Accordingly, the ALJ admitted PGW Late-filed Exhibit 7 into the record via her Initial Decision.  The record closed on April 7, 2016.

On December 15, 2016, the Commission issued the ALJ’s Initial Decision (2016 Initial Decision) which sustained the Complaint, in part, and dismissed it, in part.  The ALJ concluded that the Complainant failed to carry her burden of proving by a preponderance of the evidence that: (1) PGW improperly refused to forgive the remainder of her pre-program balance; (2) PGW improperly assessed her late payment charges on July 14, 2015, August 13, 2015, and September 15, 2015; and (3) PGW improperly calculated her monthly charges for the period April 2013 to June 2014.  The ALJ also concluded that the Complainant successfully carried her burden of proving by a preponderance of the evidence that: (1) PGW improperly refused to rebill the bill issued on April 16, 2013; (2) PGW improperly rebilled her for the period July 16, 2014 to June 14, 2015, at the higher rates existing in June 2015; and (3) PGW improperly delayed the rebilling more than ninety days after the Commission entered its March 19, 2015 Opinion and Order.

On January 9, 2017, the Complainant filed Exceptions to the 2016 Initial Decision.  Replies to Exceptions were filed by PGW on January 19, 2017.[footnoteRef:3] [3: 	We note that the Exceptions to the 2016 Initial Decision were due within twenty days from the issued date of the 2016 Initial Decision, or on or before January 4, 2017.  However, we received the Complainant’s Exceptions five days late, on January 9, 2017.  We also note that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that the exception be numbered and identify the finding of fact and conclusion of law to which exception is taken and cite to the relevant pages of the Initial Decision.  Nevertheless, since the Complainant is pro se, we shall accept the Complainant’s Exceptions for consideration pursuant to Section 1.2(a) of our Regulations, 52 Pa Code §1.2(a), which mandates that our Regulations be liberally construed to secure a just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.] 


II.	Background

A.	PGW’s Customer Assistance Program

This case originated with the Complainant’s 2013 Complaint, at Docket No. F‑2013-2392770, as a billing dispute regarding the Complainant’s eligibility for participation in PGW’s CRP.  The CRP is PGW’s Commission-approved, “Customer Assistance Program” (CAP).  Section 1403 of the Public Utility Code (Code) defines “Customer Assistance Program” as “[a] plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation . . . in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions to remain eligible for the program.”  66 Pa.C.S. § 1403.

PGW customers participating in the CRP receive a monthly bill calculated at a deeply discounted CRP billing rate based on the customer’s income.  Customers participating in PGW’s CRP are also eligible to earn forgiveness of arrearages in billing which accumulated prior to the customer’s participation in the CRP.  A customer may earn forgiveness of pre-program arrearages by making timely and full payment of the monthly CRP bill.  See, I.D. at 5.

Participation in PGW’s CRP is based upon the customer’s initial application and certification.  The customer’s continued eligibility for participation in the CRP is based upon the customer’s annual application for recertification, per the terms of PGW’s CRP.  2015 Final Order, PGW Exhibit No. 6.

B.	The 2013 Complaint, the 2014 Initial Decision, and the 2015 Final Order at Docket No. F-2013-2392770

[bookmark: _Hlk521996665]		In the prior-related complaint proceeding, the Complainant filed the 2013 Complaint against PGW on November 5, 2013, at Docket No. F-2013-2392770.  The Complainant originally enrolled in PGW’s CRP on March 24, 2009,[footnoteRef:4] and was annually recertified for participation in the CRP every year thereafter, until April 15, 2013, when PGW denied her request for annual recertification.  Until then, the Complainant’s annual recertification was based upon the Complainant’s prior year’s tax records, as the most accurate record of income from the Complainant’s solo legal practice.  2014 Initial Decision, Findings of Fact Nos. 9 and 12.  In 2013, PGW refused to accept the Complainant’s prior-year’s tax records as a basis to approve the Complainant’s annual recertification. [4: 	See, PGW Answer to Complaint.] 


PGW denied the Complainant’s 2013 annual recertification for PGW’s CRP based on the assertions that: (1) the Complainant’s income exceeded the income limits for participation in PGW’s CRP; and (2) the Complainant’s participation in PGW’s CRP was disqualified by Complainant’s “mixed use” of the service property address for both residential and business purposes.

At the time, the Complainant’s income was from self-employment as an attorney operating a solo law practice.  2014 Initial Decision, Finding of Fact No. 14.  It was determined in that proceeding that the service address (i.e., the Complainant’s residence), was allocated a percentage of 25% as regularly and exclusively devoted to Complainant’s law practice, for tax purposes.  2014 Initial Decision at 8, 10, and 13-14.

[bookmark: _Hlk2471797]Following an evidentiary hearing, the presiding officer, ALJ Eranda Vero, found the Complainant’s annual income qualified the Complainant to participate in PGW’s CRP.  2014 Initial Decision at 11.  ALJ Vero expressly found that that the Complainant’s personal household annual income in 2012 and 2013 was $27,876 and $28,119, respectively, based on the Complainant’s tax records of gross income.  The ALJ further expressly concluded that for purposes of the Complainant’s annual recertification for PGW’s CRP, it was appropriate to rely on the prior year’s tax return as the most accurate record of income, due to the fluctuation of the Complainant’s income from self-employment.  Id.

		The ALJ expressly found the Complainant’s income in 2012 and 2013 did not exceed the maximum allowed for annual enrolment in PGW’s CRP for program years 2013 and 2014.  Therefore, based on the respective prior year’s tax records as proof of income, the ALJ concluded that “the Complainant’s income qualifies Complainant for recertification in PGW’s CRP for the annual periods for 2013-2014 and 2014-2015.”  2014 Initial Decision at 12 (emphasis added).

		However, the ALJ disqualified the Complainant’s participation in PGW’s CRP on separate grounds, due to the Complainant’s “mixed use” of the service address for residential and 25% devoted to the Complainant’s self-employment business purposes.  The ALJ concluded that any non-residential use of a service property disqualified the Complainant’s participation in PGW’s CRP and dismissed the Complaint.  2014 Initial Decision at 13-14.

		No Exceptions were filed in response to the Initial Decision.  However, pursuant to Section 332(h) of the Code, 66 Pa. C.S. § 332(h), we exercised our right to review the 2014 Initial Decision.  On consideration of the 2014 Initial Decision by the full Commission, we reversed the ALJ’s decision and sustained the 2013 Complaint consistent with the discussion in the 2015 Final Order.  2015 Final Order.  We concluded that the service property was of a “mixed use,” i.e., 25% devoted to commercial use.  However, on review of the language of the CRP, the Code, and PGW’s tariff, we did not agree that the Complainant’s mixed use of the service property disqualified her participation in PGW’s CRP.  2015 Final Order at 5.

Our 2015 Final Order expressly directed that PGW reinstate the Complainant’s participation in the CRP.  2015 Final Order at 8.  The 2015 Final Order also expressly noted that the ALJ had concluded that the Complainant’s income qualified for participation in PGW’s CRP for program year from April 2013 to April 15, 2014, based on her gross income for the prior tax year (2012) of $27,876, and for CRP year from April 2014 to April 15, 2015, based on gross income for the prior tax year (2013) of $28,119.  2015 Final Order at 4, citing I.D. at 11-12.  Based on the foregoing, PGW was directed to reinstate the Complainant’s participation in its CRP for the concurrent annual periods running from April 15, 2013 to April 15, 2015, consistent with the 2015 Final Order.  2015 Final Order at 4,8, citing 2014 Initial Decision at 11-12.

		In response to our 2015 Final Order, on June 25, 2015, almost 100 days after the entry date of the 2015 Final Order, PGW issued a rebilling of the Complainant’s account regarding the matters in dispute.  (PGW 2015 Rebilling).

C.	The Present Complaint and the 2016 Initial Decision at Docket 
	No. C‑2015-2504851

		In the present case, the Complainant challenges the PGW 2015 Rebilling.  On September 21, 2015, the Complainant filed the Present Complaint in which she which averred PGW’s failure to comply with the 2015 Final Order, i.e., PGW’s refusal to recertify the Complainant’s participation in the CRP and its failure to appropriately bill the Complainant for the applicable periods from April 2013 to April 15, 2015.  See, I.D. at 2; Docket No. F-2013-2392770.
 
		The Complaint averred that PGW failed to comply with the Commission’s 2015 Final Order that directed PGW to reinstate the Complainant’s participation in the CRP and establish the Complainant’s annual income for purposes of calculating the CRP rate.  The Complaint also alleged that PGW miscalculated the Complainant’s rebilling for the CRP annual periods in question.

		The Complainant provided a statement of her allegations against PGW.  See, Present Formal Complaint, Statement (attached).  Specifically, the Complainant averred that the PGW 2015 Rebilling failed to comply with the Commission’s 2015 Final Order by: (1) refusing to reinstate the Complainant’s participation in the CRP effective April 15, 2013; (2) rebilling at the CRP monthly rate from May 14, 2013 to June 14, 2014, rather than for the entire period covered by the 2015 Final Order; (3) miscalculating the applicable CRP discounted billing rate for 2013 using the Complainant’s 2013 income, rather than the prior tax year’s (2012 income); (4) issuing a rebilling for April 16, 2013, which improperly demanded payment for $1,976.28 in CRP pre-program arrearages, and improperly billed for service at the regular service rate for a total of $1,077.44; and (5) applying late fees for monthly billing periods based upon the erroneous PGW 2015 Rebilling during the period of time in which the Complainant maintained PGW’s rebilling was not in compliance with the Commission’s 2015 Final Order.

[bookmark: _Hlk2479176]		The Complainant’s requested relief is that the Commission require PGW to comply with the Commission’s 2015 Final Order.  The Complainant specifically asked that the Commission: (1) direct PGW to reinstate the Complainant to the CRP and rebill the Complainant at the applicable CRP billing rate for the concurrent annual periods from April, 2013 until April 15, 2015,[footnoteRef:5] (2) direct that the Complainant is entitled to earn forgiveness of the arrearages in the amount of $1,976.28 for which the Complainant was deprived of the opportunity to earn forgiveness under the terms of the CRP, by PGW’s unlawful termination of her participation in the CRP; and (3) find that the Complainant is not responsible for late fees imposed by PGW which arose from the Complainant’s dispute regarding the PGW 2015 Rebilling.  Present Formal Complaint; Statement. [5: 		The Complainant concedes that effective April 15, 2015, she would no longer qualify for participation in PGW’s CRP and does not seek recertification beyond that date.  See, Complaint, Statement.] 


On October 13, 2015, PGW filed an Answer denying the material allegations of the Present Formal Complaint.  PGW’s Answer averred, in pertinent part, as follows:

	On March 25, 2015, PGW received the final order.  The case was sustained and PGW was required to rebill the Complainant at the CRP rate.

	On June 25, 2015, PGW rebilled the Complainant at the CRP rate of $234.32 from April 12, 2013 through June 12, 2014 and then for gas usage from June 12, 2014 through June 11, 2015, in the amount of $6586.02.  The total balance owing was $9293.52.  The Complainant was sworn in as a Municipal Court Judge on July 16, 2014; therefore, she would no longer be eligible for CRP as of that date due to her income.


PGW Answer at 2.[footnoteRef:6]  Thus PGW denied it was required to reinstate the Complainant to the CRP, and further asserted that PGW’s rebilling periods and calculations complied with the Commission’s 2015 Final Order.  Id. [6: 	PGW’s Answer further acknowledged that on August 21, 2015, the Complainant filed a dispute with PGW concerning the proper rebilling of the Complainant’s account.  On August 27, 2015, PGW closed the “high bill” dispute.  Thereafter, on August 28, 2015, PGW issued a ten-day service termination notice for the account and terminated the Complainant’s service on September 17, 2015.  On September 24, 2015, the Complainant obtained a medical certificate and a medical certification “hold” was placed on the account, whereupon PGW restored service, October 1, 2015.  See PGW Answer at 2-3.] 



On March 7, 2016, the initial hearing convened, and an evidentiary record was established.  ALJ Vero’s Initial Decision was issued on December 15, 2016.

Complainant filed Exceptions, Nunc Pro Tunc, on January 9, 2017, and PGW filed its Reply on January 19, 2017.

III.  Discussion

A.	Legal Standards

At the outset, we note that any issue or argument we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

1.	Burden of Proof

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

B.	Positions of the Parties

1.	Complainant’s Position

		In summary, the Complainant averred that, based on the Commission’s prior 2015 Final Order, she is entitled to reinstatement and annual recertification for participation in PGW’s CRP, to continue effective April 2013 through April 15, 2015.  Further, because the Commission found in the 2015 Final Order that the Complainant’s respective prior tax year’s income qualified her for participation in PGW’s CRP for the annual periods for both, from April 2013 to April 15, 2014, and, from April 15, 2014 to April 15, 2015, the Complainant asserted that PGW is required to reinstate her participation in the CRP through April 15, 2015, at the applicable discounted rate, and that PGW must apply any payments she made during the applicable periods towards earning forgiveness for pre-program arrearages per the terms of the CRP.  Finally, the Complainant maintained that late fees should not be imposed for billing periods related to the disputed PGW 2015 Rebilling.

2.	PGW’s Position

		PGW denied the alleged failure of the PGW 2015 Rebilling to comply with the Commission’s 2015 Final Order.  PGW further asserted that it has fully complied with the Commission’s 2015 Final Order and maintained that the PGW 2015 Rebilling of the Complainant was appropriate based upon its assertion of material facts which justified its departure from the specific terms of the Commission’s 2015 Final Order.  PGW Answer.

3.	ALJ’s 2016 Initial Decision

The ALJ reached thirty-eight Findings of Fact and drew thirteen Conclusions of Law, which we hereby adopt and incorporate herein, unless they are expressly or by necessary implication rejected pursuant to the discussion in this Opinion and Order.

The ALJ identified the issues raised by the Present Complaint as follows:

At the hearing, Ms. Sawyer clarified her claims as follows: (1) PGW failed to comply with the Commission’s March 19, 2015 Order by refusing to forgive the remainder of her pre-CRP balance; (2) PGW failed to comply with the Commission’s March 19, 2015 Order by refusing to reinstate her in the CRP program as of the day she was removed; (3) PGW assessed her late payment charges after she disputed the rebilling; (4) PGW improperly calculated her CRP amount for the period April 2013 to June 2014; (5) PGW improperly rebilled her for the period July 2014 to June 2015; and (6) PGW failed to comply with the Commission’s March 19, 2015 Order in a timely manner.  Ms. Sawyer requested relief in the form of a credit in the amount of $3,698.18.  Tr. 36.


2016 Initial Decision at 10.

On consideration of the record and the positions of the Parties, the ALJ concluded that the Complainant failed to carry her burden of proving by a preponderance of the evidence that: (1) PGW improperly refused to forgive the remainder of her pre-program balance; (2) PGW improperly assessed her late payment charges on July 14, 2015, August 13, 2015, and September 15, 2015; and (3) PGW improperly calculated her monthly charges for the period April 2013 to June 2014.  2016 Initial Decision at 31.

On the other hand, the ALJ found that the Complainant successfully carried her burden of proving by a preponderance of the evidence that: (1) PGW improperly refused to rebill the bill issued on April 16, 2013; (2) PGW improperly rebilled her for the period July 16, 2014 to June 14, 2015 at the higher rates existing in June 2015; and (3) PGW improperly delayed the rebilling more than ninety days after the Commission entered its March 19, 2015 Opinion and Order.  2016 Initial Decision at 31.

The pertinent Findings of Fact relied upon by the ALJ are set forth below:

4.	At the time of Ms. Sawyer’s enrollment in CRP, her pre-program balance of approximately $10,000.00 became eligible for forgiveness as part of the debt forgiveness feature of PGW’s CRP program, which is designed to forgive 1/36th of the pre-program balance every time a CRP customer pays the monthly bill on time and in full.  Tr. 19-20, 87-91.

5.	Ms. Sawyer remained actively enrolled in PGW’s program until she was removed on April 15, 2013.  Tr. 147-48.

*   *   *

17.	Ms. Sawyer was removed from PGW’s CRP program on April 15, 2013. Tr. 83, PGW Exhibit 2 at 1.

18.	When Ms. Sawyer was removed from CRP, her pre-program balance of $1,976.28 was returned to her account.  Tr. 83, PGW Exhibit 2 at 1.

19.	On April 16, 2013, PGW issued a bill for $1,077.44 for 719 CCF of gas used during that billing cycle.  PGW Exhibit 2, at 1.

20.	On April 16, 2013, Ms. Sawyer’s outstanding balance with PGW consisted of $1,976.28 in pre-program arears, $220.00 in CRP arrears, $3.30 in late payment charges, and $1,077.44 in regular charges for a 31-day billing cycle.  PGW Exhibit 2, at 1.

21.	During the 48 months (April 2009 to March 2013) that Ms. Sawyer was enrolled in CRP, she received debt forgiveness 27 times.  Tr. 148.

22.	On November 5, 2013, Stephanie M. Sawyer filed a formal Complaint against PGW with the Commission at Docket No. F-2013-2392770.  Complainant Exhibit 1.

23.	The 2013 Complaint alleged that PGW had removed Ms. Sawyer improperly from its CRP program and requested that she be reinstated into the program.  Id.

24.	On July 16, 2014, Ms. Sawyer was sworn in as a judge for the Court of Common Pleas of Philadelphia County.  Tr. 8.

*   *   *

26.	On March 19, 2015, the Commission entered an Opinion and Order in Ms. Sawyer’s 2013 Complaint, effectively ordering PGW to reinstate Ms. Sawyer in its CRP program.  Tr. 10.

27.	Ms. Sawyer contacted PGW’s Dispute Resolution Unit on May 28, 2015, demanding that PGW comply with the Commission’s Opinion and Order of March 19, 2015.  Tr. 77, PGW Exhibit 1, at 4.

28.	On June 25, 2015, PGW mailed a letter to Ms.  Sawyer explaining that, in response to her dispute initiated on May 28, 2015, her account was rebilled, and her outstanding balance was adjusted from $14,667.66 to $9,293.52.  Tr. 81, PGW Exhibit 1, at 4.

29.	The rebilling performed on June 25, 2015, covered all the bills issued from May 14, 2013 to June 14, 2014, and was based on the terms of PGW’s CRP program and Ms. Sawyer’s reported income for 2013.  Tr. 78, 95, PGW Exhibits 2, 4.

30.	In addition to rebilling Ms. Sawyer under the CRP terms, PGW also waived all the late payment charges assessed against her account during the period May 14, 2013 to June 14, 2014, for a total of $549.71.  Tr. 86, PGW Exhibit 2.

31.	The rebilling performed on June 25, 2015, also covered the bills issued from July 16, 2014 to June 14, 2015.  Tr. 85-86, PGW Exhibit 2 at 5.

32.	For the rebilling of the bills issued from July 16, 2014 to June 14, 2015, PGW totaled the number of CCFs reflected in the original actual bills during that period and multiplied it by the current rates as of June 25, 2015.  Tr. 107-15.

33.	Ms. Sawyer made no payments towards her PGW account in March, April, May, June, July of 2015, and made only a partial payment of $100.00 in August of 2015.  Tr. 81, PGW Exhibit 2.

34.	Following the June 25, 2015 rebilling, Ms. Sawyer was assessed a $139.40 late payment charge on July 14, 2015, a $139.79 late payment charge on August 13, 2015, and $140.23 late payment charge on September 15, 2015, for a total of $419.42.  Tr. 24-27.

35.	On August 21, 2015, Ms. Sawyer filed another dispute with PGW arguing that the rebilling performed on June 25, 2015 should have extended the CRP charges until April 2015.  Tr. 81, PGW Exhibit 1, at 3.

36.	PGW responded to Ms. Sawyer’s August 21, 2015 dispute by letter dated August 27, 2015.  Tr. 81-82, 96, PGW Exhibit 1 at 3, PGW Exhibit 4.

37.	In its letter dated August 27, 2015, PGW again explained the rebilling performed on June 25, 2015 and declined to adjust Ms. Sawyer’s outstanding balance any further.  Tr. 81-82, PGW Exhibit 1, at 3.

38.	On September 21, 2015, Ms. Sawyer filed the present formal Complaint against PGW.


2016 Initial Decision at 4-9.

		a.	CRP Forgiveness of Arrearages

The ALJ rejected the Complainant’s position that PGW was required by the 2015 Final Order to forgive the Complainant’s CRP pre-program arrearages of $1,976.28.  The ALJ found that the Complainant failed to carry her burden of proof to show that she would have made the timely payments to earn forgiveness under the CRP, if PGW had properly reinstated her participation in the CRP in April 2013.  The ALJ’s conclusion was in reliance upon the testimony of PGW’s witness that the Complainant had not made timely payments following the PGW 2015 Rebilling.  2016 Initial Decision at 12.

The ALJ also found that the “undisputed portions” of the Complainant’s bill during the period September 2013 to June 2014, was the CRP billing rate because the Complainant argued that was the amount she should have been billed.  Based upon PGW’s termination of the Complainant’s participation in the CRP, the ALJ found the “undisputed portions” of the bill during the periods July 2014 to October 2014, and March 2015 to August 2015, to be the current charges billed.  December 2016 Initial Decision at 12-13.

Further, the ALJ found that the Complainant’s participation in the CRP terminated in July 2014.  The ALJ agreed with PGW that termination of the Complainant’s participation in the CRP was justified effective July 16, 2014, based on the ALJ’s finding that on July 16, 2014, the Complainant was “sworn in as a Judge for the Court of Common Pleas of Philadelphia County.”[footnoteRef:7]  2016 Initial Decision at 7. [7: 	In her Exceptions, the Complainant clarifies Finding of Fact No. 24 in the ALJ’s December 2016 Initial Decision, to reflect that she was sworn in as a Philadelphia Municipal Court Judge on July 16, 2014, where she received a partial salary for that period, and thereafter was sworn in as a Judge for the Philadelphia Court of Common Pleas in January 2016, at which time she received her full salary.  Exc. at 5, n.2.] 


		b.	“Unbroken” Reinstatement in PGW’s CRP

The ALJ concluded the Complainant carried her burden of proving that PGW failed to comply with the Commission’s 2015 Final Order when PGW refused to reinstate her participation in the CRP.  Instead, PGW construed her request for annual recertification as a new application.  PGW maintained that the Complainant’s request for recertification was filed on April 15, 2013, which was after the Complainant’s annual renewal date, which PGW alleged was on or about March 30, 2013.  Consequently, PGW reasoned that the termination of the Complainant’s participation effective April 15, 2013 was operative to create an interruption or “break” in the Complainant’s participation in the CRP.

The ALJ concluded that PGW had no justification for requiring the Complainant to “reapply” for participation in the CRP.  Therefore, the Complainant’s participation in the CRP from 2012 to April 15, 2013 should have been “uninterrupted.”  2016 Initial Decision at 16.  On that basis, the ALJ concluded that PGW’s failure to rebill for the period covered by the April 16, 2013 bill at the CRP billing rate was unlawful.  Id.

		c.	Late Payment Charges

The ALJ found that the Complainant failed to carry her burden of proving by a preponderance of the evidence that PGW violated a Commission statute, regulation or order by assessing late payment charges against her account, and that PGW properly assessed late payment charges in July, August and September 2015.  The ALJ held that the Complainant was required to file a complaint, whether informal or formal, to maintain there was a valid “dispute” regarding the bill PGW issued on June 25, 2015, to claim waiver of late-payment charges under 52 Pa. Code §56.22 (pertaining to accrual of late charges).  Since the Complainant did not file any informal or formal complaint with the Commission against PGW from June 25, 2015 to September 21, 2015, the ALJ concluded the Complainant could not claim that PGW wrongfully imposed late charges during that period. 2016 Initial Decision at 17-19.

		d.	Calculation of the CRP Monthly Billing Rate

The ALJ found that PGW’s calculation of the Complainant’s CRP monthly billing rates were correct and proper, and rejected the Complainant’s assertions that, pursuant to the Commission’s 2015 Final Order, PGW was required to calculate the CRP billing rate for the program period from April 2013 to April 15, 2014, based on the Complainant’s prior tax year’s (2012) gross income, as it had done for every previous CRP annual recertification, rather than the Complainant’s actual 2013 income.

The ALJ rejected the Complainant’s position that because the ALJ’s Initial Decision in the 2013 proceeding had expressly found her gross income for tax year 2012 qualified her participation in the CRP annual period from April 2013 to April 15, 2014, and that her gross income for tax year 2013 qualified her participation in the CRP annual period from April 15, 2014 to April 15, 2015, that PGW was required to calculate her CRP rate for the respective program periods, based upon the prior tax year’s gross income.  The ALJ accepted PGW’s argument that the actual year’s income was the appropriate basis for the calculation of the CRP rate.  2016 Initial Decision at 20.

The ALJ reasoned, given that PGW’s calculation was conducted in the present, and given that the Complainant’s actual income for 2013 was now established in the Commission’s 2015 Final Order, there was “no logical reason” to require PGW to issue a rebilling calculated for 2013 based on the 2012 prior tax year’s income figures. Id.  Therefore, the ALJ denied the Complainant’s claim that the PGW 2015 Rebilling was unlawful because it did not calculate the CRP monthly billing rate for the annual period from April 2013 to April 15, 2014, in compliance with the directive of the Commission’s 2015 Final Order.

		e.	PGW’s Rebilling for the Period July 2014 to June 2015[footnoteRef:8] [8: 	The Complainant’s argument regarding the period from July 2014 to July 15, 2015, was offered in the alternative, that if the CRP rate did not apply as the  Complainant generally asserted, then the PGW rebilling improperly billed for a service rate which was higher than the actual service rate applicable during the time-period at issue.] 


The ALJ found that that the Complainant carried her burden of proving that PGW incorrectly rebilled for the period July 16, 2014 to June 13, 2015.  The ALJ ruled that PGW improperly and incorrectly rebilled for the period July 16, 2014 to June 13, 2015, retroactively applying the higher service rate applicable in June 2015, at the time of rebilling, rather than using the actual, lower, rate applicable during the period in which the utility service was provided.  The ALJ concluded PGW had no rational basis for billing at a higher rate, where PGW had access to the actual historical/lower rate, which was correct as initially billed.  Therefore, the ALJ agreed with the Complainant that PGW’s rebilling performed on June 25, 2015, wrongfully applied a higher rate than applicable for the period July 16, 2014 to June 13, 2015.  2016 Initial Decision at 21-22.

The ALJ, however, did not address the Complainant’s general position that the PGW 2015 Rebilling was unlawful in the first instance by failing to comply with the Commission’s 2015 Final Order’s requirement to calculate the CRP rate based on the Complainant’s prior tax year’s gross income.  The Complaint averred that PGW should have rebilled for the CRP period from April 15, 2014 to April 15, 2015, as directed by the 2015 Final Order.

f.	PGW’s Untimely Compliance with the Commission’s 2015 Final Order

The ALJ found that PGW failed to timely conduct a rebilling in compliance with the Commission’s 2015 Final Order for more than ninety days after the order was issued and two months after it could reasonably do so.  2016 Initial Decision at 22.  In the ALJ’s view, PGW’s proffered excuses for delay in complying with the Commission’s final order were unreasonable and amounted to unreasonable provision of service.  The ALJ concluded that the Complainant carried her burden of proving that PGW violated Section 1501 of the Code, 66 Pa.C.S. § 1501, by PGW’s failure to timely comply with the Commission’s final order.  2016 Initial Decision at 23.

g.	Civil Penalty

		The ALJ imposed a civil penalty of $1,000 for PGW’s violation of the Code in three instances.  I.D. at 25-27.  First, the ALJ found PGW’s failure to include the April 16, 2013 bill in the rebilling ordered by the Commission’s 2015 Final Order unreasonable and imposed a penalty of $250.  Second, the ALJ found PGW’s rebill for the period from July 16, 2014 to June 14, 2015 to be unreasonable by applying the higher current rate, rather than the lower rate applicable to the period covered in the rebilling and imposed a penalty of $250.  Third, the ALJ found PGW’s delay of more than ninety days to comply with the Commission’s 2015 Final Order to be an unreasonable delay of at least sixty days and imposed a penalty of $250 for each month of unreasonable delay, for a total of $500.  Id.

		In concluding PGW’s delay of more than ninety days between the Commission’s 2015 Final Order and issuance of the PGW 2015 Rebilling to be unreasonable, the ALJ noted that PGW averred the delay was due to “PGW’s evaluation of its options regarding the Complainant’s 2013 Complaint, and from the fact that the Commission had not provided PGW with a timeframe for compliance in its [2015 Final Order].” 2016 Initial Decision at 26.

C.	Exceptions and Replies to Exceptions

		As noted, although Ms. Sawyer’s Exceptions were filed five days after the due date, we shall, as explained below, consider them on their merits.  Ms. Sawyer’s Exceptions are summarized generally as follows: (1) the Initial Decision erred in finding that the remainder of her pre-program arrearage should not be forgiven; (2) the Initial Decision erred by finding that PGW properly assessed late payment charges in July, August and September 2015; and (3) regarding the ALJ’s denial of Ms. Sawyer’s Motion for Disqualification, Ms. Sawyer questions the ALJ’s ability to produce a fair result because the ALJ dismissed her complaint in the prior case.

In its Reply Exceptions, PGW: (1) objects to the Commission acceptance of the late-filed Exceptions because the Complainant did not offer any good reasons for not filing the Exceptions on a timely basis; (2) maintains that the Complainant failed to carry her burden of proof regarding her demand that her balance be forgiven; (3) maintains that the Complainant failed to proffer any intelligible argument regarding the holding that late payment fees were properly assessed in July, August, and September 2015; (4) supports the conclusion in the Initial Decision, that the Complainant failed to meet her burden of proof regarding PGW’s calculation of the Complainant’s CRP amount for May 14, 2013 to June 14, 2014; (5) defends its rebilling for the period of July 2014 to June 2015; and (6) defends its actions in implementing the Commission’s March 19, 2015 Order.  As PGW did not file exceptions, and new arguments or issues may not be raised in replies to exceptions,[footnoteRef:9] we will not consider Reply Exception No. 6. [9: 		52 Pa. Code §5.535(a).] 


IV.	Disposition

A.	Consideration of Late-Filed Exceptions

[bookmark: 7387-]		Section 1.15(a)(1) of our regulations, provides that the Commission has discretion to allow the otherwise untimely filing of Exceptions, where reasonable grounds are shown for the failure to timely file.” See 52 Pa. Code § 1.15(a) (pertaining to extensions of time and continuances).  As noted, supra, since the Complainant is pro se, we shall accept the Complainant’s Exceptions for consideration pursuant to Section 1.2(a) of our Regulations, 52 Pa Code §1.2(a), which mandates that our Regulations be liberally construed to secure a just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  In addition, we are of the opinion that that the Complainant has shown reasonable grounds, pursuant to our regulations, to warrant our consideration of her late-filed Exceptions.  We also find, under the circumstances, that no undue prejudice is caused to PGW by our considerations of the Exceptions “nunc pro tunc.”  See, generally, Renee C. Ogilvie-Spann v. PECO Energy Company, Docket No. C-2010-2195490 (Order entered June 10, 2011).  Accordingly, we will consider the Exceptions.

B.	The Complainant’s Exceptions

As noted above, Ms. Sawyer presented her Exceptions as numbered paragraphs rather than in accordance with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that the exception be numbered, the finding of fact and conclusion of law to which exception is taken be identified, and the relevant pages of the Initial Decision be cited.  For purposes of reaching a disposition on each of the Complainant’s Exceptions, we have renumbered each of the Exceptions as listed below.

Exception No. 1:	The Initial Decision erred in finding that the remainder of Ms. Sawyer’s pre-program arrearage should not be forgiven.

Ms. Sawyer asserts that the preprogram arrearages should have been eligible for forgiveness once she was reinstated to an “unbroken” participation in the CRP.[footnoteRef:10]  However, the eligibility for forgiveness was, under the terms of the CRP, based on the timely payment of the CRP amount.  We agree with the ALJ’s conclusion that the record does not support a finding that Ms. Sawyer is entitled to forgiveness of the pre-program arrearages because the record reflects that Ms. Sawyer’s payment history under the CRP was sporadic, and she failed to pay the CRP rate during the period which she maintained that the CRP rate was the appropriate rate. [10: 	Ms. Sawyer presents her argument in terms of the overall number of payments made, when the PGW CRP is designed to forgive 1/36th of the pre-program arrearage every time that a payment is made on time and in full, and where there is no CRP arrearage pending from prior bills that had not been paid on time and in full. ] 


Based on the record, after Ms. Sawyer was removed from CRP, Ms. Sawyer did not make any payment at all from September 2013 until October 2014 because she was unable to address the bill until after obtaining employment.”[footnoteRef:11]  While it is true that Ms. Sawyer correctly asserted, as found by the ALJ, that her participation in the CRP should have been “unbroken.”  It is also true that her duty to continue making timely payments of the CRP rate, the portion of the bill which Ms. Sawyer did not dispute, remained in effect for her to earn forgiveness of preprogram arrearages under the terms of the CRP.  However, the record shows that Ms. Sawyer did not continue to pay the CRP rate which she maintained was the proper rate.  Further, the record reflects, that Ms. Sawyer’s payment history under the CRP was generally sporadic.  In fact, for an extended period, Ms. Sawyer did not make any payment at all. [11: 	Complainant’s Exceptions at 5.] 


The Initial Decision found that at the time of Ms. Sawyer’s enrollment in CAP in March 2009, her $10,000 arrearage was eligible for forgiveness,[footnoteRef:12]  and that at the time that PGW removed her on April 15, 2013, the remaining amount was $1,976.28.[footnoteRef:13] She also carried $220 in CRP arrears.[footnoteRef:14]  She received debt forgiveness twenty-seven  times in the forty-eight months that she had been on CRP, indicating that her bill was paid in full and on time twenty-seven of the forty-eight billing cycles.  That also means that she did not pay in full and on time twenty-one of the billing cycles.  In addition, she made no payments from September 2013 to October 2014, when her duty to pay the undisputed amount, or her CRP payment, would have been due.[footnoteRef:15]  [12: 	I.D., Finding of Fact No. 4 at 5.]  [13: 	I.D., Finding of Fact No. 20 at 6.]  [14: 	Id.]  [15: 	52 Pa. Code § 56.181.] 

PGW points out in its Reply Exceptions that Complainant admits that her payments were sporadic after her removal from CRP, citing three payments made in 2013, that her actions were in defiance of the Commission’s own instructions that complainants at both the informal and formal levels continue to pay utility bills until their complaints are resolved, and that if she had paid her bills on time and in full while she was till on CRP that her preprogram balance would have been forgiven.[footnoteRef:16] [16: 	PGW Reply Exceptions at 5.] 


Accordingly, we agree with the ALJ that Ms. Sawyer’s payment history does not support the conclusion that, had she been allowed to remain in CRP in April 2013, she would have earned forgiveness of her remaining pre-program arrearage.  Therefore, we shall grant PGW’s Reply Exception, and deny the Exception.

Exception No. 2:	The Initial Decision erred by finding that PGW properly assessed late payment charges in July, August and September 2015.

Ms. Sawyer claims that PGW’s own error in presenting her with a bill that had not been recalculated and reduced in Spring 2015 was so inappropriate that late fees would not be justified in the non-payment of the bills in question.  However, we find there is insufficient record evidence to support Ms. Sawyer’s contention.

The record shows that Ms. Sawyer contacted PGW to dispute the rebill on August 21, 2015.  PGW closed Ms. Sawyer’s dispute on August 27, 2015, after Ms. Sawyer made no payments on the June and July 2015 bills and only a partial $100 payment on the August bill.  Ms. Sawyer had a duty to pay the undisputed portion of her bill.  During the period from March 2015 to August 2015, the undisputed portion of Ms. Sawyer’s bill consisted of her current charges.

We agree with the ALJ that since Ms. Sawyer failed to pay the current charges on her June, July and August 2015 bills, PGW properly assessed late payment charges.  There is insufficient record evidence to support Ms. Sawyer’s contention. Therefore, we shall deny this Exception.

Exception No. 3:	ALJ Vero’s denial of Ms. Sawyer’s Motion for Disqualification.  Ms. Sawyer questions the ALJ’s ability to produce a fair result because ALJ Vero dismissed her complaint in the prior case.

We deny this Exception as without basis.  It is well known that utilities and even individual complainants appear at this Commission repeatedly, and it is with the full expectation that each case brings its own records and sometimes, Commission directives.  ALJ Vero’s Order denying the Motion for Disqualification was thorough and legally sound.  Ms. Sawyer did not challenge it in a timely fashion, and she failed to provide any evidentiary support for her claim that ALJ Vero would be unable to perform her job duties properly.  It would be wholly unsound public policy to grant such motions without good reason as it would open the door to both undue delays and judge shopping.  Therefore, we shall deny Ms. Sawyer’s Exception.

C.	Civil Penalty

		The ALJ imposed a civil penalty totaling $1,000 for PGW’s violation of the Public Utility Code in three separate instances (i.e., $250 because the PGW 2015 Rebilling failed to include the April 16, 2013 bill in the PGW 2015 Rebilling; $250 because the PGW 2015 Rebilling applied the higher current rate rather than the actual lower rate that was in effect during the period from July 16, 2014 to June 14, 2015; and $500 for PGW’s unreasonable delay of more than ninety days to comply with 2015 Final Order).  We note that PGW did not file Exceptions regarding the ALJ’s finding that its conduct was unreasonable and warranted the imposition of civil penalties.

		We, likewise, take no issue with the ALJ’s finding of civil penalties for PGW’s conduct in this case.  Civil penalties serve as a reminder that utilities are under an obligation to comply with the Code and final Commission Orders.  In the present case, PGW’s conduct was egregious, as reflected in the ALJ’s imposition of penalties, which we affirm.  PGW had no lawful basis for unilaterally diverging from the relief granted by our 2015 Final Order, based on facts and arguments not previously raised as justification for PGW’s retroactive findings.  To find otherwise would reward PGW’s inaction both during and following the prior proceeding and would contradict the principles of finality of Commission Orders and promotion of judicial economy.

V.	Conclusion

Based upon our review of the record and the applicable law, we shall deny the Exceptions of the Complainant, and adopt the Initial Decision of the ALJ consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Stephanie M. Sawyer, to the Initial Decision of Administrative Law Judge Eranda Vero issued on December 15, 2016, at Docket No. C-2015-2504851, are denied, consistent with the discussion in this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Eranda Vero issued December 15, 2016, at Docket No. C-2015-2504851, is adopted, consistent with the discussion in this Opinion and Order.

3. That the Formal Complaint filed by Stephanie M. Sawyer against Philadelphia Gas Works, at Docket No. C-2015-2504851, is sustained, in part, with regard to her claims that PGW improperly refused to rebill the bill issued on April 16, 2013; that PGW improperly rebilled her for the period July 16, 2014 to June 14, 2015 at the higher rates existing in June 2015; and that PGW improperly delayed the rebilling more than ninety (90) days after the Commission entered its March 19, 2015 Opinion and Order.

4. That the Formal Complaint filed by Stephanie M. Sawyer against Philadelphia Gas Works, at Docket No. C-2015-2504851, is denied, in part, with regard to her claims that PGW improperly refused to forgive the remainder of her pre-program balance; that PGW improperly assessed her late payment charges on July 14, 2015, August 13, 2015, and September 15, 2015; and that PGW improperly calculated her CRP amount for the period April 2013 to June 2014.

5. That, within thirty (30) days from the date of entry of this Opinion and Order, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, Philadelphia Gas Works shall remit a civil penalty in the amount of One Thousand Dollars ($1,000), payable by certified check or money order, to “Commonwealth of Pennsylvania” with the docket number of his proceeding listed, and sent to the following address:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street, 2nd Floor
Harrisburg, PA, 17120

6.	That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code §§ 1.1 et seq.

7.	That a copy of this Opinion and Order be served on the upon the Financial and Assessment Chief, Office of Administrative Services.

		8.	That this proceeding be marked closed.

							BY THE COMMISSION,
[image: ]
							
[bookmark: _GoBack]

							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  March 14, 2019

ORDER ENTERED:  April 15, 2019
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