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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Meghan Flynn, et al.
: C-2018-3006116
V. : P-2018-3006117

Sunoco Pipeline, L.P.

COMPLAINANTS’ REPLY MEMO IN FURTHER
SUPPORT OF ITS MOTION FOR RECONSIDERATION

1. Background

The ALJ by her Second Interim Order made five distinct rulings that covered Preliminary
Objections to the First Amended Complaint, an Application for Issuance of a Subpoena, and the
matter of Complainants’ standing to challenge Sunoco’s practices outside Delaware and Chester
Counties. Following the ALJ’s practice, Complainants then filed one motion that addresses the
same points.

Complainants’ motion did not challenge the ALI’s rulings on standing. It accepted those
rulings and did not ask the ALJ to reconsider her decision on standing. The proposed Second
Amended Complaint is consistent with that ruling and restricts its allegations to matters in the
two local counties.

Complainants’ motion did not challenge the ALJ’s ruling on ¥ 74 of the First Amended
Complaint either. It accepted the decision that ] 74 impermissibly sought to incorporate an
entire BI&E complaint and did not ask the ALJ to reconsider that decision. Instead,

Complainants sought leave to plead fully each and allegation of the BI&E Complaint that is




material to Complainants’ claims, thereby meeting Sunoco’s objection. Complainants’ specific
request was that the ALJ modify her Second Interim Order to permit amendment.

Regarding the issuance of a subpoena upon BI&E, the ALJ denied the request for a
number of stated reasons. Complainants’ motion sought to revise the application to meet the
lack of specificity finding by the ALJ. To that extent, Complainants accepted the ALJ’s decision
and were not asking reconsideration.

The ALJ stated, however, that the information sought from BI&E could be gotten from
Sunoco. (Second Interim Order at 21). The ALJ also seemed to take at face value Sunoco’s
assertion that the requested documents were all either confidential or CSI. To that extent, the
motion did ask the ALJ to reconsider her ruling.

The Second Interim Order did not touch on the question of the new high pressures that
Sunoco will be using in the Mariner pipes. That matter did not arise until after the Order was
issued.

In short, Complainants’ Motion for Reconsideration only asked the ALJ to reverse herself

with respect to one prong of her ruling on the subpoena application.

IL. Sunoco’s Response to the Motion

The ALJ wrote that, “I am not prepared to strike references to the outstanding I&E
complaint as I am not prepared to rule that alleged past occurrences of leaks on the ME1 line or
12-inch workaround pipeline have no relationship or relevance to whether it is safe to operate
these pipelines in Delaware and Chester Counties.” (Second Interim Order at 11 — 12).

Complainants understood the ALJ’s holding to mean that an amended pleading that

struck § 74 and still made reference to the Morgantown issues and the condition of the ME1 line




would be acceptable. The Second Interim Order, however, did not expressly state words to that
effect.

Sunoco’s Answer contends that Complainants have not met the minimum procedural
standards for reconsideration and on that basis alone the motion should be denied. Complainants
disagree.

The suggestion that replacing 9 74 of the present complaint with averments that meet
Sunoco’s own objection is problematic is preposterous. The claim ‘was that incorporation of an
entire complaint could not be done in one sentence. It does not follow from that that the
complaint may not be amended to set out the actual averments to replace the objectionable
incorporation.

The ALJ ruled that records subject to the deliberative process should not be produced.
The new subpoena pfoposed by Complainants conspicuously excludes such records from the
reguest.

The last basis for denial of the subpoena application—and the only one that
Complainants are asking the ALJ to reconsider—is the ruling that “[t]he Apphcation will also be
denied pertaining to documentation marked as CSI, because each must be reviewed for redaction
of confidential and privileged information, which is unduly burdensome. 52 Pa. Code. §
5.361(a}(2). Complainants may seek CSI information through discovery requests directed to
Sunoco pursuant to a protective order in this case.”

Complainants’ motion set out in great detail why they believe the ALJ’s ruling should be
reversed on this one point. Complainants will not repeat that argument here.

What remains, then, is Sunoco’s assertion that Complainants are not entitled to raise this

challenge because they have failed to meet the standards applicable to motions for




reconsideration. They claim that Complainants have presented no new argument or evidence in
support of reconsideration of this one ruling. Complainants respectfully disagree.

The ALJ’s decision did not expressly weigh and reject the arguments Complainants have
raised in their motion with respect to the burden of redaction being more appropriate for Sunoco
than for BI&E. It is noteworthy that Sunoco’s response actually ignores in their entirety the
specific arguments that it claims were considered by the judge.

Complainants in their motion in 9 37 wrote, “In the instant proceeding, if the parties are
unable to agree on confidentiality issues, Complainants submit that either an in camera review by
the ALJ or a closed fact-finding hearing could resolve the parties’ competing claims”

As regards the question whether a BI&E/Sunoco settlement would moot Complainants’
allegations, the ALJ did not make a ruling on the point. At an approprate time, Complainants
are prepared to brief and argue this issue.

Finally, with respect to the additional averments in the Second Amended Complaint
concerning new pipeline pressures, the ALJ did not rule on those and, therefore, they are not a
matter of reconsideration. Sunoco says the averments are “pointless” and cannot result in a
violation of law (Response at 12).

Complainants respectfully disagree. The new allegations are based on recently filed
public records. Complainants believe the change in pressures is significant both as a matter of
fact and as a matter of law. Whether such pressures are permitted and whether they are safe are

important issues directly related to the issues already raised in both of the previous complaints.




1. Conclusion

For all of the reasons set forth both above and in their Motion for Reconsideration,
Complainants urge the ALJ to modify her Second Interim Order and allow them the opportunity
to file their Second Amended Complaint and serve their Amended Subpoena.

Respectfully Submitted;

/

% b DO
Michael S. Bomstein, Esq.
Pinnola & Bomstein
PA TD No. 21328
Email: mbomstein@gmail.com
Suite 2126 Land Title Building
100 South Broad Street
Philadelphia, PA 19110

Tel.: (215) 592-8383
Attorney for Flynn Complainants

Dated: April 17, 2019
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