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TENTATIVE OPINION AND ORDER


BY THE COMMISSION:

	Before the Pennsylvania Public Utility Commission (Commission) is the investigation instituted per Section 529 of the Public Utility Code (Code), 66 Pa. C.S. § 529, into whether the Commission should order a capable public utility to acquire Delaware Sewer Company.  On October 12, 2018, the Pennsylvania-American Water Company, Delaware Sewer Company (DSC), the Commission’s Bureau of Investigation & Enforcement (I&E) and the Office of Consumer Advocate (OCA) (collectively Joint Petitioners) filed a Joint Petition for Approval of Settlement of All Issues (Joint Petition or Settlement).  On March 20, 2019, the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Steven K. Haas was issued in which he recommended that the Joint Petition be granted, and the Settlement be approved, without modification.[footnoteRef:1] [1: 		The Recommended Decision and the Joint Petitions contain sections on the background of this proceeding (R.D. at 2-4; Joint Petition at 1-4) and the Settlement Terms (R.D. at 13-22; Joint Petition at 4-13), which we incorporate into this Tentative Opinion and Order.] 


	Under the Settlement, PAWC has agreed to acquire substantially all of DSC’s wastewater system together with approximately 140 acres of land, owned by Forest City Partnership, LLC, that will be used and useful in the provision of wastewater service to the public in the entirety of DSC’s existing certificated service territory (Transaction).  The Joint Petitioners agree to DSC’s abandonment of the provision of wastewater service to the public in Pennsylvania.  (Joint Petition at 5-6).  PAWC will notify the Commission of the closing of the Transaction.  Subsequently, the Commission will issue certificates of public convenience evidencing approval of: (1) PAWC’s acquisition of substantially all of the wastewater system assets of DSC; (2) PAWC’s acquisition of approximately 140 acres of land from Forest City; (3) PAWC’s right to begin providing wastewater service to the public in the requested territory; (4) DSC’s sale of substantially all of its wastewater system assets to PAWC; and (5) DSC’s abandonment of the provision of wastewater service to the public in Pennsylvania.

The Joint Petitioners also agree to terminate the following proceedings involving DSC:

a.	The Joint Petitioners acknowledge that I&E has filed a formal complaint against DSC at Docket No. C-2017-2587178 (the “Complaint”).  I&E shall move to withdraw the Complaint and DSC shall not object.  I&E's withdrawal of the Complaint shall be without prejudice to refiling; provided, however, I&E shall not refile the Complaint after Closing;

b.	The Joint Petitioners acknowledge that PAWC has filed a Petition to Amend the Order entered January 28, 2016 in Docket No. P-2014-2404341 (“Petition to Amend”), which remains pending.  PAWC shall request a stay of the Petition to Amend pending final disposition of this investigation proceeding.  The Petition to Amend shall be deemed moot upon final disposition of this investigation proceeding; and

c.	The Joint Petitioners acknowledge that both the OCA and DSC have filed appeals in the Commonwealth Court of Pennsylvania[footnoteRef:2] challenging the Commission’s Order entered July 30, 2015, regarding DSC’s 2014 Rate Case.  Within ten days following PAWC’s filing of the notice of the Closing, as required by Paragraph 18, supra, OCA and DSC shall each file to withdraw and discontinue their respective appeal. [2: 	DSC’s appeal was filed at Docket No. 1561 C.D. 2015.  The OCA’s appeal was filed at Docket No. 1705 C.D. 2015.] 


Joint Petition at 11.

	We support approval of this Section 529 acquisition, which permits Pennsylvania American Water Company – Wastewater Operations (PAWC) to acquire the assets of DSC.  However, we are concerned that the ALJ’s Recommended Decision may manifest the incorporation of ineligible property into PAWC’s Long Term Infrastructure Improvement Plan (LTIIP).[footnoteRef:3]  Here, the Recommended Decision incorporates the entirety of PAWC’s Plan for Improvements (PFI) for the DSC system into PAWC’s existing LTIIP, deeming these to be an approved Petition for Modification pursuant to Section 121.5(a) of our Regulations, 52 Pa. Code § 121.5(a).[footnoteRef:4] [3: 		Eligible property is defined as “property that is part of a distribution system and eligible for repair, improvement and replacement of infrastructure under this subchapter.”  66 Pa. C.S. § 1351.  Eligible property for water utilities is specifically set forth in Section 1351(3) of the Code.]  [4: 		R.D., Ordering Paragraph No. 5.] 


	In order to ensure PAWC’s LTIIP does not include any ineligible property, we shall modify the Recommended Decision and Settlement by requiring that the PFI submitted by PAWC be approved on the condition it is consistent with Section 529(j) of the Code, 66 Pa. C.S. § 529(j).  Accordingly, the eligible property and expenditures from the PFI subject to recovery through the Distribution System Improvement Charge (DSIC) mechanism shall be incorporated into PAWC’s LTIIP.

	Further, to the extent the Settlement, and its accompanying PFI, contain non-DSIC eligible property, we shall permit PAWC to establish a regulatory asset in order to claim appropriate ratemaking and revenue recovery of accrued depreciation and allowance for funds used during construction on those improvements that cannot otherwise be included in the DSIC mechanism in PAWC’s next base rate proceeding.

	Finally, we note the Petition cites PAWC’s LTIIP at Docket No. P-2017-2585707.[footnoteRef:5]  However, the proceeding at Docket No. P-2017-2585707 is PAWC’s LTIIP for its jurisdictional water utility, not its wastewater division.  Thus, since it appears that the Petition intended the modifications from the PFI for the acquired DSC system to be incorporated into PAWC’s wastewater operations LTIIP at Docket No. P-2014-2431005 rather than P‑2017-2585707, we shall modify the Settlement Agreement accordingly. [5: 		See Joint Petition at 7, ¶ 24, which states:
24.	The Joint Petitioners request that the ALJ recommend the approval of, and the Commission approve, the Plan for Improvements and allow the reasonably and prudently incurred costs of each improvement to be recoverable in rates after that improvement becomes used and useful in the public service.  The Joint Petitioners further request that the ALJ and the Commission treat the Plan for Improvements as a petition for modification of PAWC’s Long Term Infrastructure Improvement Plan (“LTIIP”), as approved by the Commission at Docket No. P-2017-2585707.] 


	In light of the above, we shall issue this Tentative Opinion and Order that adopts the ALJ’s Recommended Decision to approve the Settlement, as modified.  Any active parties and interested parties shall have ten (10) days from the date of entry of this Tentative Opinion and Order to file comments, and pursuant to the terms of the Settlement, the Joint Petitioners will have five (5) days from the date of this Tentative Opinion and Order to withdraw from the Settlement.  If no adverse comments are received and if no party withdraws from the Settlement Agreement, this Tentative Opinion and Order shall become final without further Commission action; THEREFORE,

		IT IS ORDERED:

1. That the Joint Petition for Approval of Settlement of All Issues by Pennsylvania-American Water Company, Delaware Sewer Company, the Office of Consumer Advocate, and the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement, filed on October 12, 2018, at Docket Number I-2016-2526085, is approved, as modified by this Tentative Opinion and Order.

2. That, consistent with 66 Pa. C.S. § 529(d), and subject to the condition set forth in Ordering Paragraph No. 6 below, Pennsylvania-American Water Company – Wastewater Operations shall:

a.	Purchase substantially all of the wastewater system assets of DSC pursuant to the Asset Purchase Agreement dated August 31, 2018, between Delaware Sewer Company and Pennsylvania American Water Company – Wastewater Operations (Joint Petition, Appendix A); and 
b.	Purchase approximately 140 acres of land, to be used and useful in the provision of wastewater service to the public in the entirety of Delaware Sewer Company’s existing certificated service territory from Forest City Partnership, LLC, pursuant to the Land Transfer Agreement dated August 31, 2018, between PAWC and Forest City (Joint Petition, Appendix B).

3. That the Plan for Improvements submitted by Pennsylvania American Water – Wastewater Operations is approved consistent with 66 Pa. C.S. § 529(j).

4. That the eligible property and expenditures associated with the Plan for Improvements are approved pursuant to 52 Pa. Code § 121.5(a) and incorporated into Pennsylvania American Water – Wastewater Operation’s existing Long-Term Infrastructure Improvement Plan.

5. That Pennsylvania American Water – Wastewater Operation’s is permitted to establish a regulatory asset for any ineligible property in order to claim appropriate ratemaking and revenue recovery within a future base rate proceeding.

6. That Pennsylvania American Water Company – Wastewater Operations is permitted to charge a separate tariffed rate to Delaware Sewer Company customers, consistent with 66 Pa. C.S. § 529(f).  (Joint Petition, Appendix D).

7. That, pursuant to the condition contained in Section 8.1(e) of the Asset Purchase Agreement, prior to closing on the Transaction, Pennsylvania American Water Company – Wastewater Operations shall receive all necessary governmental approvals including, but not limited to, approvals from the Department of Environmental Protection and the Township.

8. [bookmark: _Hlk7175343]That Pennsylvania American Water Company – Wastewater Operations shall notify the Commission, the Office of Consumer Advocate, and the Bureau of Investigations and Enforcement upon closing on the transactions described in Ordering Paragraph No. 2.

9. That, upon receipt of the notice of closing and consistent with 66 Pa. C.S. § 529(d), the Secretary’s Bureau shall issue certificates of public convenience evidencing Commission approval of:

a.	Pennsylvania American Water Company – Wastewater Operations’ acquisition of substantially all of the wastewater system assets of Delaware Sewer Company; 

b.	Pennsylvania American Water Company – Wastewater Operations’ acquisition of approximately 140 acres of land from Forest City; 

c.	Pennsylvania American Water Company – Wastewater Operations’ right to begin providing wastewater service to the public in the Requested Territory. 

d.	Delaware Sewer Company’s sale of substantially all of its wastewater system assets to Pennsylvania American Water Company – Wastewater Operations.

e.	Delaware Sewer Company’s abandonment of the provision of wastewater service to the public in Pennsylvania.

10. [bookmark: _Hlk7175725]That, within ten (10) days following closing of the Transaction, Pennsylvania American Water Company – Wastewater Operations shall issue a compliance tariff supplement, consistent with the pro forma tariff supplement attached to the Settlement (Joint Petition, Appendix D), to become effective as of the date of closing.

11. That, within ten (10) days after Pennsylvania American Water Company – Wastewater Operations files notice of closing with the Commission, it is further ordered that:

a.	Delaware Sewer Company shall withdraw and discontinue its appeal in the Pennsylvania Commonwealth Court at Docket No. 1561 C.D. 2015; 

b.	The Office of Consumer Advocate shall withdraw and discontinue its appeal in the Pennsylvania Commonwealth Court at Docket No. 1705 C.D. 2015; and 

c.	I&E shall withdraw its Formal Complaint at Docket No. C‑2017-2587178.  The Office of Consumer Advocate and Delaware Sewer Company shall each notify the other Joint Petitioners when their respective appeals have been withdrawn.

12. That, in its next base rate case, Pennsylvania American Water Company – Wastewater Operations need not submit a depreciated original cost study for the acquired assets of Delaware Sewer Company or Forest City Partnership, LLC, because the purchase price is reasonable and otherwise reflects the fair market value of the assets.

13. [bookmark: _Hlk7176160]That, in its next base rate case, Pennsylvania American Water Company – Wastewater Operations may include a claim for transaction and transition costs related to the transactions described in Ordering Paragraph No. 2.

14. That Pennsylvania American Water Company – Wastewater Operations shall be afforded deferred accounting treatment for ratemaking purposes for incremental operations and maintenance expenses associated with the provision of service in the acquired service territory, as shown in Attachment 1 to Appendix C of the Joint Petition.

15. That, in its next base rate case, Pennsylvania American Water Company – Wastewater Operations is permitted to include a claim for transaction and transition costs related to the transactions described in Ordering Paragraph No. 2.

16. That the Delaware Sewer Company, Pennsylvania American Water – Wastewater Operations, or any other active parties and interested parties shall have ten (10) days from the date of entry of this Tentative Opinion and Order to file comments.  Also, pursuant to the terms of the Settlement, the Joint Petitioners may withdraw from the Settlement Agreement within five (5) days from the date of entry of this Tentative Opinion and Order.

17. That, if Delaware Sewer Company, Pennsylvania American Water – Wastewater Operations, or any other active and interested parties do not file any timely adverse comments, and if no party withdraws from the Settlement Agreement, this Tentative Opinion and Order shall become final without further Commission action.

18. That, upon issuance of the certificates of public convenience described in Ordering Paragraph No. 9, the filing of the compliance tariff described in Ordering Paragraph No. 10, and the withdrawal of the appeals described in Ordering Paragraph No. 11, this Section 529 investigation proceeding at Docket No. I-2016-2526085 shall be marked closed.

19. That a copy of this Tentative Opinion and Order be served upon all the parties of record in the instant proceeding and at Docket No. P-2014-2431005.

[image: ]							BY THE COMMISSION,


[bookmark: _GoBack]

							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  April 25, 2019

ORDER ENTERED:  April 29, 2019
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