[bookmark: _Hlk512501947]BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Eldon Kibler						:													:
	v.						:		C-2018-3003158
							:
Metropolitan Edison Company	 		:	



INTERIM ORDER
CLOSING THE HEARING RECORD

[bookmark: _Hlk535993358]Eldon Kibler (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent) on June 29, 2018, averring Respondent was threatening to terminate his electric service unless Complainant agreed to the installation of a smart meter, and he does not want a smart meter installed on his property due to health and privacy concerns.  As relief, Complainant requested the Commission allow him to keep his analog meter.    

		On July 23, 2018, Respondent filed an Answer and New Matter to the Complaint, admitting it provides residential electric service to Complainant at 420 Snyder Road, Reading, Pennsylvania (service location), and averring that Complainant refused the installation of a smart meter at the service location; Respondent averred it is required by Act 129 of 2008[footnoteRef:1] (Act 129) to install a smart meter at the service location; and Complainant’s refusal to allow the installation of a smart meter constitutes legal grounds to terminate service to the service location.  Respondent denied the remaining material allegations set forth in the Complaint.   [1:  	66 Pa.C.S. § 2806.1 et seq. ] 


On July 23, 2018, Respondent also filed Preliminary Objections to the Complaint, averring that the request for relief for an exemption from the installation of a smart meter is not legally recoverable; Complainant failed to allege Respondent violated any Commission statute, regulation, order, or tariff provision with regard to the proposed installation of the smart meter at the service location; and Respondent is required by Act 129 to install a smart meter at the service location.  Respondent argued that the Complaint is legally insufficient, because it fails to state a claim upon which the Commission can grant relief; a hearing is not in the public interest; and the Complaint does not meet the standards set forth in recent Commission decisions in order to survive preliminary objections.    

		On August 8, 2018, Complainant filed a letter dated August 7, 2018, referencing a “Notice to Plead dated July 23, 2018.”

		On August 22, 2018, the Commission issued a Motion Judge Assignment Notice, assigning this matter to me.

On August 30, 2018, I issued an Interim Order, denying Respondent’s Preliminary Objections. 

On September 13, 2018, Respondent filed a certificate of service regarding its service of Interrogatories and Requests for Production of Documents (discovery requests) upon Complainant.  Objections were due by September 24, 2018, and responses were due by October 3, 2018.  

On October 16, 2018, I issued an Interim Order, establishing an initial litigation schedule.  The October 16, 2018 Interim Order directed the Parties to, inter alia, provide the names and addresses of each fact and expert witness, as well as written summaries of the expected testimony for each witness (witness information) to the other Party by January 10, 2019.   

On October 25, 2018, Respondent filed a Motion to Compel responses to the discovery requests, averring that it had not received any response to its discovery requests.  The Motion to Compel contained a Notice to Plead, requiring Complainant to file a response within five days of service.  
On January 10, 2019, Respondent filed a certificate of service regarding its service of its witness information upon Complainant.  

On February 8, 2019, I issued an Interim Order, granting Respondent’s Motion to Compel and ordering Complainant to serve full and complete responses to the discovery requests upon Respondent’s counsel and file a certificate of service with the Secretary’s Bureau no later than February 20, 2019. 
		
		On February 26, 2019, Respondent filed a Motion to Dismiss Complaint of Eldon Kibler for Failure to Comply with Orders (Motion to Dismiss), averring, inter alia, Complainant failed to provide his witness information to Respondent in violation of the October 16, 2018 Interim Order, and failed to provide responses to Respondent’s discovery requests in violation of the February 8, 2019 Interim Order.  Respondent argued the Complaint should be dismissed in its entirety, because Complainant’s failure to respond to the discovery requests and provide witness information demonstrates Complainant’s lack of cooperation and willingness to participate in the proceeding as required by the Commission’s regulations.  The Motion to Dismiss contained a Notice to Plead, requiring Complainant to file a response within five days of service.

On March 5, 2019, Complainant filed a response to the Motion to Dismiss, explaining that his response was late because he did not get his copy of the Motion to Dismiss until the afternoon of March 4, 2019.  Complainant admitted he did not comply with Respondent’s “earlier request for information,” because he could not provide responses within the ten-day deadline.  He also asked for clarification of the meaning of a “discovery deadline,” and “reaffirm[ed] his right to a public hearing.”  Upon reviewing Complainant’s March 5, 2019 filing, I determined it would be beneficial to schedule a prehearing conference in order to provide Complainant, who is pro se, an opportunity to address his questions about the formal hearing process, the Commission’s discovery regulations, and any other issue regarding this matter.  

Therefore, on March 12, 2019, I issued an Interim Order, directing the Parties to attend and fully participate in a prehearing conference scheduled for March 26, 2019, at 11:00 a.m.  The Interim Order included instructions on how to call into the conference bridge, and provided the toll-free bridge number and PIN number.  The Interim Order advised the parties that the case would be dismissed for failure to attend the proceeding.    

The March 12, 2019 Interim Order directed the parties to, inter alia, review the Commission’s regulations pertaining to prehearing conferences and discovery; be fully prepared for a useful discussion of all the problems involved in the proceeding; be prepared to address a litigation schedule, the presently identified issues, and any outstanding issues; and prepare for the prehearing conference by studying all relevant materials.  The Interim Order contained citations to and quotes from Title 52 of the Pennsylvania Code to assist the parties in identifying the relevant portions of the Code so they may be better prepared for the Prehearing Conference.  

On March 12, 2019, the Commission issued a Call-In Telephone Prehearing Conference Notice, scheduling a prehearing conference for March 26, 2019 at 11:00 a.m.  The Notice provided the toll-free bridge number and PIN number and included instructions on how to connect to the conference bridge.  The Notice advised the Parties that they must call into the proceeding and that the failure to do so would result in the dismissal of the case.  	

The March 12, 2019 Interim Order and the March 12, 2019 Notice were mailed via first-class mail to the address listed for Complainant in the Complaint and were not returned as undeliverable.  

On March 25, 2019, I received a letter from Complainant dated March 18, 2019.  In his letter, Complainant advised, “I shall not participate in a prehearing conference which has unilaterally been scheduled for March 26, 2019.”  Complainant quoted the October 15, 2018 Interim Order, which provided “Any party may request a prehearing conference, after conferring with the opposing Party and requesting consent to the scheduling of such a conference.”  Complainant argued, inter alia, the March 26, 2019 Prehearing Conference was invalid as Respondent had “not conferred with him nor requested consent to the scheduling of such a conference.”  

Complainant also advised, inter alia, he was unfamiliar with Title 52 of the Code, to which the March 12, 2019 Interim Order referred, and he did not know how to obtain a copy of it to review.  He advised he was not aware of any problems with the proceeding and could not find a listing of the issues in the case.  He also indicated he was confused by some of the language in the March 12, 2019 Interim Order and did not understand what some of the words meant.  Finally, Complainant advised he felt unprepared for a Prehearing Conference, and he reiterated his request for a public hearing.  

Upon reviewing Complainant’s March 25, 2019 letter, in order to further explain to the Parties that the Prehearing Conference would enable the Parties to raise any questions or issues and so that any such issues could be addressed, and in order to explain the formal hearing process, and to address any concerns about the proceeding, the relevant issues, or my Interim Orders, on March 25, 2019, I issued an Interim Order, again ordering the parties to, inter alia, “attend and participate by telephone at a prehearing conference on Tuesday, March 26, 2019, at 11:00 a.m.” and be “fully prepared for the conference.”  The Interim Order advised the parties, “You must call into the conference on the scheduled day and time and participate at the conference.  If you fail to do so, your case may be dismissed or other appropriate sanctions may be imposed against you.  You will not be called by the Administrative Law Judge.”  (emphasis in original).  The Interim Order included instructions on how to call into the conference bridge, and provided the toll-free bridge number and PIN number.  Finally, the Interim Order extended the deadline for Complainant to respond to the Motion to Dismiss to April 4, 2019. 

Due to the fact the March 25, 2019 Interim Order was issued the day prior to the scheduled prehearing conference, I had my legal assistant email Complainant a copy of the March 25, 2019 Interim Order and call Complainant to advise him that the Order had been sent by email.  My office did not receive any communication from Complainant after the issuance of the March 25, 2019 Interim Order.
On March 26, 2019, I convened a telephone Prehearing Conference at 11:00 a.m.  Counsel for Respondent had called into the conference bridge, but Complainant had not.  Although the March 12, 2019 Notice, the March 12, 2019 Interim Order, and the March 25, 2019 Interim Order advised that I would not call the Parties and it was their responsibility for calling into the conference bridge, out of an abundance of caution and in an attempt to give Complainant every opportunity to participate in the Prehearing Conference and address his questions and concerns, I recessed the hearing at 11:05 a.m. and had my legal assistant call Complainant to request that Complainant join the conference bridge.  My legal assistant called Complainant and left a voicemail message reminding Complainant of the Prehearing Conference, asking him to call into the conference bridge, and advising him that the Prehearing Conference would proceed without him if he did not call into the Conference.  

I reconvened the hearing at 11:17 a.m.  Complainant had not yet called into the conference bridge, and the hearing proceeded in Complainant’s absence.  Respondent’s counsel advised, inter alia, Respondent had not yet received any response to its discovery requests nor had it received Complainant’s witness information, and, as such, it was unable to prepare for a hearing.  Respondent’s counsel agreed to submit a status report by April 8, 2019.  I adjourned the hearing at 11:55 a.m., and at no time did Complainant join the conference bridge.  

On April 12, 2019, Respondent filed a status report indicating that its position on the Motion to Dismiss had not changed.  

On April 29, 2019, the undersigned presiding officer received correspondence from Complainant dated April 24, 2019, in response to the request for the filing of a status report, advising that Complainant did not know what the status of the proceeding was as he believed the Commission sets the timelines for proceedings. 

As of this date, Complainant has not filed certificates of service regarding his service of responses to the discovery requests or his witness information upon Respondent.    
		
The Motion to Dismiss filed by Respondent is ripe for disposition.
THEREFORE,

IT IS ORDERED:

1. That the record in the above-captioned matter filed at C-2018-3003158 is closed.

2. That an Initial Decision shall be prepared in this matter.


Date:  April 30, 2019								/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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