BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Janice Denito Branagh 	:
							:
							:
	v.						:		C-2016-2576738
							:
PECO Energy Company				:



ORDER


Motion to Admit Counsel Pro Hac Vice, Thomas Carl Watson 


	This Order grants the motion of PECO Energy Company for the Pro Hac Vice admission, Nunc Pro Tunc, of Thomas Carl Watson, Esquire. 


HISTORY OF THE PROCEEDINGS

		On November 16, 2016, Janice Denito Branagh ("the Complainant" or "Ms. Branagh") filed a Formal Complaint (Complaint) with the Commission against PECO Energy Company ("PECO") and checked on the Complaint Form that PECO was threatening to shut off her service or had already shut it off.  She further explained in a handwritten statement that she does not want an electric AMI or "smart meter" installed in her home due to health reasons.  She also averred that PECO installed a gas smart meter against her wishes when she was at work.  Ms. Branagh further stated that she would like to keep her current electric meter until 2023-2024, contending that is the end of a 15-year period that was mandated for completion of installment of smart meters.  She anticipates that the legislature will provide an opt out of smart meters in the future.  She also would like the AMI gas meter module removed.  Attached to her Complaint was a letter from a physician.

	PECO filed an Answer with New Matter and Preliminary Objection on December 7, 2016, in which PECO averred that the Complaint should be dismissed pursuant to 52 Pa.Code § 5.101(a)(4) as legally insufficient.  PECO contended that legislative and regulatory legal authority requires PECO to install smart meters throughout its service territory.  PECO concluded that there are no genuine issues of material fact and that PECO is entitled to judgment as a matter of law.  The Complainant did not file a response to the Preliminary Objection. 

	The matter was assigned to Administrative Law Judges Christopher Pell and Darlene Heep on February 2, 2017.

	On March 1, 2017, Administrative Law Judges Pell and Heep issued a ruling on the Preliminary Objection in which the Preliminary Objection was sustained in so far as the request for relief constitutes a request to “opt-out” of a smart meter for PECO service.  The Order noted that there is no provision in the Code, the Commission’s Regulations or Orders that allows a PECO customer to “opt-out” of smart meter installation.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order adopted January 24, 2013).  It was further ordered that a hearing would be held to address whether installation of a smart meter at the Complainant’s residence, in light of her health concerns, constitutes unsafe and unreasonable service in violation of 66 Pa.C.S. § 1501.  

	Also, on March 1, 2017, the hearing was rescheduled for June 6-7, 2017.  On March 24, 2017, a Judge Change Notice assigned the matter to Administrative Law Judge Darlene Heep.  

	The hearing was held on June 6, 2017, as scheduled.  Ms. Branagh appeared pro se. She presented no witnesses.  

	PECO was represented by Ward Smith, Esq., Shawane Lee, Esq. and Thomas Watson, Esq., and four witnesses were presented.  

	Three Complainant Exhibits and 23 PECO Exhibits were admitted into the record.  The record closed on October 5, 2017, upon the Reply Brief filing deadline.  

	On January 12, 2018, an Initial Decision was issued.  The decision found, inter alia, that the Complainant has not met her burden of proof of establishing an offense in violation of the Public Utility Code, the Commission’s regulations or an outstanding order of the Commission with respect to health concerns regarding PECO meters.  66 Pa.C.S. § 701; 66 Pa.C.S. § 1501.[footnoteRef:1] [1:  	The decision also found that the Complainant did meet her burden of proof of establishing an offense in violation of the Public Utility Code with respect to gas meter installation procedures.  See Initial Decision (1/12/2018) at pp. 19-20.
] 


	On January 30, 2018, the Complainant filed Exceptions with the Commission.  On February 28, 2019, the Commission issued an Order noting, sua sponte, that one of the attorneys for PECO, Thomas Watson, Esq., may not be licensed to practice in the Commonwealth of Pennsylvania and that a motion to admit him Pro Hac Vice was not filed.  Stating that this concerned its jurisdiction, the Commission remanded this matter to the Office of Administrative Law Judge for the limited purpose of addressing Mr. Watson's admission for this proceeding.  Janice Denito Branagh v. PECO Energy Company, Docket No. C-2016-2576738 (Order entered February 28, 2019) at pp. 4-5.  

	PECO filed a Motion to Admit Counsel Pro Hac Vice (Motion) on March 1, 2019.  On March 18, 2019, Ms. Branagh filed objections (Objections).  On March 22, 2019, PECO filed Reply to Objection to Motion to Admit Counsel Pro Hac Vice. 

	The record for purposes of this limited remand is closed and the matter is ready for a decision. 


DISCUSSION

		This matter arose during the Commission's consideration of Exceptions filed by the Complainant to the Initial Decision.  That decision determined that the Complainant had not established that PECO violated the Code or the Commission’s Regulations or Orders 
with respect to her health and installation of the gas meter module and the proposed installation of an AMI electric meter.  Among the evidence considered in making this determination was the testimony of PECO expert witnesses, physicist, Dr. Christopher Davis, Ph.D. and physician, Dr. Mark Israel, M.D., both of whom were presented by PECO with the assistance of Attorney Watson.  During consideration of exceptions, the Commission, sua sponte, noted that the record did not indicate that Mr. Watson had been admitted to practice in Pennsylvania Pro Hac Vice and the matter remanded for the limited purpose of addressing Mr. Watson's admission in these proceedings. 

		PECO has filed a Motion to Admit Counsel Thomas Watson Pro Hac Vice pursuant to 52 Pa. Code § 1.22.  In that motion, PECO avers that since March of 2017, Mr. Watson has appeared on behalf of PECO, along with Pennsylvania licensed attorneys Shawane Lee, Esq. and Ward Smith, Esq., for hearings pertaining to the installation of smart meters.  Mr. Watson also appeared with Mr. Smith and Ms. Lee at the hearing in the instant matter in June of 2017 and presented the testimony of PECO witnesses Christopher Davis, Ph.D. in Physics; and Dr. Mark Israel, M.D.  A motion to admit Mr. Watson Pro Hac Vice was not filed and no party raised the issue.  The instant Motion to admit Mr. Watson was filed in response to the Commission sua sponte presenting the issue of Mr. Watson's Pro Hac Vice admission for resolution. 

		In the Motion to admit Mr. Watson Pro Hac Vice, PECO acknowledges that such motions are typically filed at the early stages of the proceeding and states that not doing so here was simply an oversight given that Mr. Watson had appeared in and was admitted Pro Hac Vice in other smart meter matters before the undersigned.  The company also states that in late June 2018, PECO became aware of its oversight, but by that time the Initial Decision had been entered in this matter and the docket had been marked closed, so it could not present a remediating Pro Hac Vice motion; however, now that the Commission has remanded the matter, "PECO has a forum to make this remediating request."  (Motion at 4). 

		PECO references 52 Pa. Code § 1.22(b), which provides that an attorney not licensed in the Commonwealth may appear before the Commission in accordance with Pennsylvania Bar Admission rules.  Pennsylvania Rules of Civil Procedure § 1012.1 and 204 Pa. Code § 81.501 et seq.  These rules require verified statements of good standing and competence filed by the sponsor and the attorney for whom Pro Hac Vice admission is sought.  The verified statements are attached to the Motion and provide:

· He is licensed to practice law in Washington D.C. (#180943), and that he has never been suspended, disbarred or otherwise disciplined by any jurisdiction in which he holds or has held a license to practice law, and that he is not currently the subject of disciplinary proceedings in any such jurisdiction.

· He has appeared before the Pennsylvania Public Utility Commission on numerous occasions prior to 2007.  Between 2007 and 2016, he did not appear Pro Hac Vice before the Pennsylvania Public Utility Commission.  Since 2016, he has been admitted and appeared Pro Hac Vice in the matters listed in this accompanying Motion to Admit.

· He has never been denied permission to appear Pro Hac Vice before the Pennsylvania Public Utility Commission or any Pennsylvania court.

· In his representation before the Pennsylvania Public Utility Commission, he shall comply with and be bound by the applicable statutes, case law and procedural rules of the Commonwealth of Pennsylvania, including the Pennsylvania Rules of Professional Conduct.

· He shall submit to the jurisdiction of the Pennsylvania courts and the Pennsylvania Disciplinary Board with respect to acts and omissions occurring during the appearance in the matter for which admission Pro Hac Vice is sought.

· He consents to the appointment of his sponsor (Ward Smith, Esq.) as the agent upon whom service of process shall be made for all actions, including disciplinary actions, that may arise out of the practice of law in the matter for which admission Pro Hac Vice is sought.

As the Sponsor of Mr. Watson, the verified statement of Mr. Smith provides that: 
· He is acting as sponsor for the Pro Hac Vice admission of Thomas Carl Watson to appear before the Pennsylvania Public Utility Commission in this matter.

· He has known Mr. Watson personally and professionally for more than 30 years, and practiced law with him for seven years involving hundreds of individual matters.  Mr. Smith states that he believes Mr. Watson to be a reputable and competent attorney, and that he is in a position to recommend Mr. Watson’s admission Pro Hac Vice.  Mr. Watson has more than 40 years’ experience with litigation involving claimed health effects of power frequency fields, and more than 20 years’ experience with litigation involving claimed health effects of radio frequency fields. 

· Mr. Smith lists cases where he previously sponsored Mr. Watson’s admission Pro Hac Vice to assist with the evidentiary hearings in a series of ongoing cases at the Pennsylvania Public Utility Commission involving claimed health effects from radio frequency fields associated with Advanced Meter Infrastructure meters.[footnoteRef:2] [2:  	PECO references the following cases where Mr. Watson appeared:  Susan Kreider v. PECO, C 2015-2469655 (admission granted over objection on February 29, 2016); Laura Sunstein Murphy v. PECO, C 2015-2475726 (admission granted without objection on April 4, 2016);Maria Povacz v. PECO, C-2015-2475053 (admission granted without objection on April 6, 2016);Mary Paul v. PECO, C-2015-2475355 (admission granted without objection on June 21, 2016);Cynthia Randall and Paul Albrecht v. PECO, C-2016-2537666 (admission granted without objection on May 18, 2016);Catherine Frompovich v. PECO, C-2015-2474602 (admission granted without objection on June 21, 2016);Alexia and Lawrence McKnight v PECO, C-2017-2621057 (admission granted over objection on August 17, 2018);Patti Lynn Caesar v PECO, C-2015-2475355 (admission granted over objection on August 15, 2018); James and Teresa Mendez-Quigley v PECO, C-2017-2617558 (admission granted over objection on August 17, 2018); Nira and Robert Eckstein v PECO, F-2017-2601990 (pro hac vice Motion filed March 1, 2019); Teresa Gavin v PECO, C-2017-2616249 (pro hac vice Motion filed March 1, 2019); 

PECO also notes that Mr. Watson was also admitted pro hac vice, without objection, in five other cases in which hearings did not occur and in which Mr. Watson thus did not appear on behalf of PECO.  Barbara and Charles Tucker v. PECO, C 2015-2515592; Elmore Polite v. PECO, F-2015-2514570; Stephen and Diane Van Schoyck v. PECO, C-2015-2478239; Ryan Ingham v PECO, C-2016-2579564; Nancy and James Colbert v. PECO, C-2016-2561993.
] 


PECO also notes that Mr. Smith and Ms. Shawane Lee are PECO’s attorneys of record in this matter.  PECO also asserts that Pennsylvania courts and the Commission have allowed Pro Hac Vice admission to occur late in the litigation process, sometimes referring to this as admission on a nunc pro tunc basis, noting as an example that the Philadelphia Court of Common Pleas has a standard form for filing nunc pro tunc motions; and a Motion pro hac vice is included on that form list as one of the motions that may be so filed.  See https://www.courts.phila.gov/pdf/forms/civil/Motion-to-File-Nunc-Pro-Tunc.pdf.  

		Ms. Branagh has filed objections to the admission of Mr. Watson as follows: 

1. As a scientist, she finds the evidence presented by PECO through the testimony of Dr. Israel and Dr. Davis regarding the electromagnetic effects caused by smart meters  questionable and it is outweighed by scientific peer reviewed literature showing harm, her testimony regarding her illnesses and visits to physicians, and letters from her physician. (Opposition at Nos. 6,7,8,9, 15) 

2. PECO presented false testimony in violation of Pennsylvania Bar Ethics Rule 3.3. (Opposition at No. 24).

3. PECO is required by law to be represented by Pennsylvania licensed attorneys and has not done so in other matters. (Opposition at Nos.11, 22-23). 

4. Pro Hac Vice motions must be filed at least 3 days before the start of a hearing in accordance, PECO's late filing is in violation of these rules-PA Rule 301; 52 PA Code Section 1.22(b); PA Rules of Civil Procedure Section 1012.1 and 204 PA- Code Section 81.501 et seq.- and to grant the motion filed by PECO more than 20 months after the close of the hearing is improper and to do so would be prejudicial to her case.  (Opposition at 17, 18).

5. PECO erred in not moving to admit Mr. Watson pro hac vice and should be sanctioned for its willful failure to follow the procedural rules.  (Opposition at Nos. 19, 21) 

6. The motion should be denied because Mr. Watson, representing PECO, is in effect practicing law in Pennsylvania without complying with the requirements for bar admission, in violation of 231 Pa. Code Rule 1012.1, and his partner has represented PPL and West Penn Power in numerous cases.  (Opposition at Nos. 25, 26). 

7. Any evidence from Dr. Israel and Dr. Davis that was presented through Mr. Watson should be stricken because Mr. Watson was not admitted Pro Hac Vice.  (Opposition at Nos. 10, 13).

8. [bookmark: 1.22.]The Initial Decision must be amended, and a ruling issued in her favor because her case is "uncontroverted" in the absence of the evidence presented by Dr. Davis and Dr. Israel, which must be stricken.  (Opposition at No.1).

An attorney not licensed in the Commonwealth of Pennsylvania may appear before the Commission in accordance with Pennsylvania Bar Admission Rules.  Pennsylvania Rules of Civil Procedure § 1012.1 and 204 Pa. Code § 81.501 et seq. provide that a sponsoring attorney shall submit a verified statement regarding the attorney seeking Pro Hac Vice admission.  The Rule also provides:
[bookmark: 1012.1.](e)  The court shall grant the motion unless the court, in its discretion, finds good cause for denial.
      Good cause may include one or more of the following grounds: 
   (1) the admission may be detrimental to the prompt, fair and efficient administration of justice, 
   (2) the admission may be detrimental to legitimate interests of the parties to the proceedings other than the client whom the candidate proposes to represent, 
   (3) the client who the candidate proposes to represent may be at risk of receiving inadequate representation and cannot adequately appreciate that risk, 
   (4) the candidate is not competent or ethically fit to practice law, 
   (5) the candidate is, in effect, practicing as a Pennsylvania attorney, in light of the nature and extent of the activities of the candidate in the Commonwealth, without complying with the Pennsylvania requirements for the admission to the bar.  The court may weigh the number of other admissions to practice sought and/or obtained by the candidate from Pennsylvania courts, the question of whether or not the candidate maintains an office in Pennsylvania although the candidate is not admitted to practice in Pennsylvania courts, and other relevant factors, 
   (6) the number of cases in all courts of record in this Commonwealth in which the Pennsylvania attorney is acting as the sponsor prohibits the adequate supervision of the candidate, 
   (7) failure to comply with this rule, or 
   (8) any other reason the court, in its discretion, deems appropriate. 
231 Pa. Code Rule 1012.1(e). 

		The Complainant presents several points of opposition to granting the Motion However, no good cause exists to deny the Motion to Admit Mr. Watson Pro Hac Vice.  

1. Evidence and Testimony Presented During the Hearing (Objections 1 and 2).
In her opposition, the Complainant seeks to relitigate the facts and evidence presented during the hearing as well as the weight to be given certain evidence and its credibility.  Consideration was already given to these matters in issuing the Initial Decision matter and will not be addressed again here. 

2. Motion was untimely and not in compliance with the applicable rules (Objections 3,4,5).

		The Complainant correctly notes that the Motion has been filed late in the proceedings.  As she also correctly states, Pennsylvania Admission Pro Hac Vice Rule 301(b)(2)(ii) provides that such motions should be filed at least three days prior to the appearance.  However, the failure to file the Pro Hac Vice Motion prior to the hearing appears was an oversight rather than a deliberate act and 52 Pa. Code § 1.2 allows a presiding officer to disregard an error or defect of procedure which does not affect the substantive rights of parties.  As the court noted in Varner v. Roberts, 1988 Pa. Dist. & Cnty. Dec. LEXIS 274, 47 Pa. D. & C.3d 118, "practitioners and the judiciary alike [are] to refrain from elevating form over substance," referencing Pennsylvania Rule of Civil Procedure 126.[footnoteRef:3] [3:  	"The rules shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which they are applicable.  The court at every stage of any such action or proceeding may disregard any error or defect of procedure which does not affect the substantial rights of the parties." Rule 126. ] 


		There are no substantive rights of the parties at risk or negatively affected here. There is no basis for finding that the late filing was willful.  There was a full hearing on the allegations in the Complaint.  Admitting Mr. Watson at this juncture does not take away from that hearing or the Complainant's opportunity to be heard.  The error here is a formal, curable one, as the court found in Washko v. Platz, 534 A.2d 522 (Pa. Super. 1987), August 2018 Order at 8.  (citing Varner v. Roberts, 47 Pa. D. & C.3d 118, “practitioners and the judiciary alike [are] to refrain from elevating form over substance”).  Scheduling a re-hearing would require the expenditure of additional time, resources and funds.  Not granting the motion would "be detrimental to the prompt, fair and efficient administration of justice."  231 Pa. Code § 1012.1(e)(1).  This all supports disregarding the technical procedural error here. 
3. Practice of Law

Ms. Branagh also contends that Mr. Watson should be denied admission Pro Hac Vice because he has effectively practiced law in Pennsylvania without a license.  She notes that he has participated in several PECO matters before the undersigned and that his law partner has represented PPL and West Penn Power before the Commission. 

		The actions of Mr. Watson's partner are irrelevant here.  That Mr. Watson has represented PECO is several cases is also not basis upon which to deny the Motion. Given the totality of circumstances, this is not a basis upon which to deny granting the Motion to admit Mr. Watson Pro Hac Vice.

		PECO has had over 30 smart meter matters before the Commission and the undersigned.  Attorney Watson has been admitted Pro Hac Vice in at least 8 of these matters heard by the undersigned.  In those cases, as well as here, Mr. Watson did not act as lead counsel and examined only Dr. Davis and Dr. Israel alongside and assisted by PECO attorneys admitted to practice in Pennsylvania, lead counsel Mr. Smith and Ms. Lee.  There is no evidence that Mr. Watson is unlawfully without a license appearing in various legal venues in Pennsylvania practicing a variety of legal subjects maintained a law office in Pennsylvania as contemplated by Rule 1012.1(e)(5) as a basis for denying an Pro Hoc Vice motion.  Therefore, Mr. Watson's activities as counsel do not disqualify him from admission Pro Hac Vice in this matter. 

4. Strike Evidence and Amend Initial Decision

		Ms. Branagh has requested that the testimony of Dr. Davis and Dr. Israel be stricken because it was presented through Mr. Watson when he was not admitted Pro Hac Vice and that the Initial Decision be amended to conclude that the Complainant's testimony was uncontroverted and therefore prevailing. 

		The instant Motion meets the procedural requirements for admission Pro Hac Vice under Pennsylvania Rules of Civil Procedure § 1012.1 and 204 Pa. Code § 81.501 et seq.  Verified statements have been submitted showing that Mr. Watson is in good standing with the Bar of the District of Columbia, a list of pending cases and a verified statement by Mr. Smith, the sponsor, who is in good standing with the Pennsylvania Bar.  Given the compliance with the procedures and filings required as well as a determination that the procedural error in the timeliness of the filing of this Motion is disregarded, the testimony of Dr. Israel and Dr. Davis will not be stricken, and the Initial Decision will remain as written. 

		Further, Commonwealth agencies, such as the Pennsylvania Public Utility Commission, are not bound by the technical rules of evidence.  Title 2 Pa.C.S.A. § 505 provides that all relevant evidence of reasonably probative value may be received at agency hearings. Dr. Davis and Dr. Israel testified regarding medical and scientific issues presented by the Complainant.  This evidence is relevant, was of probative value to the decision issued and should be received no matter when the Motion for Admission Pro Hac Vice was filed. 

		There is no prejudice to the Complainants in granting the admission of Mr. Watson Pro Hac Vice Nunc Pro Tunc and it would be inefficient and wasteful of the resources of the Commission and of the parties to set this matter for another hearing because of the curable and technical time of filing error. 

THEREFORE,

IT IS ORDERED:


1.	That the Motion For Admission Pro Hac Vice filed by Ward Smith, Esquire and Shawane Lee, Esquire, on behalf of Thomas Carl Watson, Esq. is granted. 


Date:	April 11, 2019							/s/			
							Darlene D. Heep
							Administrative Law Judge
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