BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Titus Wright						:
							:
	v.						:		F-2019-3007120
							:
Philadelphia Gas Works		 		:



ORDER GRANTING PRELIMINARY OBJECTIONS IN PART 


		This Order grants in part Preliminary Objections filed by the Philadelphia Gas Works (PGW) against a formal Complaint filed by Titus Wright (Complainant).  The principle subject matter of the Complaint concerns allegations with respect to misbilling and property damage from eight years ago.  As will be discussed below, Complainant had previously filed a formal Complaint with respect to those disputed charges, but that case was dismissed by the Commission, with prejudice, in 2014 and is now also time-barred by the “Limitation of actions,” provision of the Public Utility Code at 66 Pa. C.S. § 3314.  PGW’s Preliminary Objections will be granted with respect to those issues, and they will be stricken from the Complaint.  However, in his present Complaint Mr. Wright raised the issue of damage to a wall in his house which damage he attributes to PGW.  Although PGW denies the allegation, this factual dispute must be heard, and an evidentiary hearing will be scheduled for that limited issue.

HISTORY OF THE PROCEEDING

		On January 14, 2019, Complainant filed a formal Complaint against PGW asking that his natural gas service be reconnected with the removal of “at least” $2,500 from his account arrearage.[footnoteRef:1]  Complainant contends that he was not properly billed in 2010 and between September, 2010 and January, 2011.  Complainant also asked that PGW repair his basement wall which he contended the utility destroyed in or around that time. [1:  	I note that this Complaint is a timely filed appeal from a determination by the Commission’s Bureau of Consumer Services (BCS) at Case No. 3669706.  Informal BCS decisions are "determinations" whereas the result of a Formal Complaint is termed a "decision." In addition, informal BCS determinations are governed primarily by Sections 3.111 to 3.113, 52 Pa. Code §§ 3.111, et seq., whereas Formal Complaints are governed by Chapter 5, 52 Pa. Code, 5.1 et seq.   ] 


		On February 7, 2019, PGW filed an Answer and New Matter in which PGW argued  that this Complaint based on billing from 2010 to 2011 is time barred under Section 3314 of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 3314.  PGW admitted that Complainant’s gas service has been terminated, but denied that it had misbilled Complainant or damaged and failed to restore Complainant’s property.  

		Also on February 7, 2019, PGW filed Preliminary Objections at this docket, again asserting that the issue of misbilling in 2010 and 2011 had been previously resolved at consolidated Docket Nos. F-20102192191 and C-2011-2225996 by a Certificate of Satisfaction, which Complainant did not timely object to, that was filed with the Secretary of the Commission.  PGW asserted that on October 23, 2014,  the Commission issued an Opinion and Order at Docket No. C-2013-2368462 wherein the  Complainant’s claim with respect to misbilling in 2010 and 2011 was dismissed with prejudice as the issue had been resolved with the filing of the Certificate of Satisfaction in the underlying consolidated case.  PGW also argued that any claims raised in the Complaint with respect to misbilling or damage caused by PGW are now beyond the time limitation at 66 Pa. C.S. § 3314 and asked that the Complaint be struck as “impertinent matter” and hence legally insufficient under 52 Pa. Code § 5.101(a)(2).

		In its New Matter, PGW asserted that it has, “ . . . completed work inside the basement of the Service Address, which is the basis of Complainant’s damage allegation.”  New Matter at ¶ 15.

		On March 11, 2019, the Preliminary Objections were assigned to me for resolution with the case to be retained by me for adjudication in the event that Preliminary Objections are denied.  By notice issued March 13, 2019, this matter was tentatively set for hearing on April 26, 2019.

		While Complainant did not file an Answer with respect to PGW’s Preliminary Objections, he did file proposed exhibits on March 16, 2019, properly copied to counsel for PGW.  I note that the proposed exhibits all concern billing from 2010 to 2011.

		To date, Complainant has not filed an Answer with respect to PGW’s New Matter or Preliminary Objections.

		On April 22, 2019, I directed that the hearing scheduled for April 26, 2019 be cancelled.  My reason for doing so was to revisit PGW’s Preliminary Objections in view of the clarification provided by Complainant’s March 16, 2019 pre-hearing filing, the only filing received from Complainant since the initiation of his Complaint.

		On April 23, 2019, before I was able to draft an Order relative to the hearing scheduled for April 26, 2019,  PGW filed an untimely Motion for Continuance, supported by the Complainant, seeking an extension of time during which negotiations between the parties could continue.  I communicated to counsel for PGW by email the fact that a hearing cancellation Notice had already been issued on April 22, 2019, so that I could resolve PGW’s Preliminary Objections.[footnoteRef:2] [2:  	PGW stated that Complainant joined in the request for continuance, but Complainant subsequently denied this in an exchange of emails with counsel for PGW on April 30, 2019, copied to me.  This disagreement has no bearing on the merits of this case.] 


		On April 25, 2019, Complainant faxed to me a two page letter, copied to counsel for PGW, reflecting a misunderstanding on the part of Complainant of the procedural posture of this case.  

		On April 26, 2019, an Order was issued denying the Motion for Continuance as moot, because the hearing had already been cancelled.  That Order also addressed a number of Complainant’s misperceptions.




DISCUSSION

		The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections:

[bookmark: _Hlk3473659]§ 5.101. Preliminary objections.
 
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:  

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

		Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

[bookmark: _Hlk7616017]		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible. Dep't of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party. Ridge v. State Employees' Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).

		Therefore, the primary focus is on whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible.   

		An analysis of this matter is best done in a procedural/historical framework.

		On January 14, 2019, Complainant filed a formal Complaint against PGW asking that his previously terminated natural gas service (terminated October 21, 2018) be reconnected and requesting the removal of “at least” $2,500 from his account arrearage.  Complainant contends that he was not properly billed in 2010-2011.  These are the charges that Complainant is contesting.  Complainant also asked that PGW repair his basement wall which he contends the utility destroyed in or around that time.

		On February 7, 2019, PGW filed an Answer and New Matter in which PGW contended that this Complaint, based on billing from 2010 to 2011, is time barred under Section 3314 of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S. § 3314.  PGW admitted that Complainant’s gas service has been terminated but denied that it misbilled Complainant or damaged and failed to restore Complainant’s property. 

[bookmark: _Hlk3469667][bookmark: _Hlk3471786]		In its New Matter, PGW asserted that the same issue of misbilling from 2010 and 2011 in this case had been previously addressed at two dockets that were ultimately consolidated: Titus C. Wright v. Philadelphia Gas Works, Docket No. F-2010-2192191 and Titus C. Wright v. Philadelphia Gas Works, Docket No. C-2011-2225996.  PGW contended that those Complaints had been resolved with a Certificate of Satisfaction to which the Complainant did not timely object.  PGW further asserted that Complainant then filed yet another Complaint with respect to the same billing matter at Titus Wright v. Philadelphia Gas Works, Docket No. C-2013-2368462 wherein he again disputed his gas bills from 2010 and 2011.  PGW objected to that 2013 Complaint as barred by Complainant’s failure to timely object to the Certificate of Satisfaction.  Nevertheless, the Complaint at Docket No. C-2013-2368462 was heard before Administrative Law Judge (ALJ)  Kandace F. Melillo and was fully litigated.  On June 10, 2014, Judge Melillo issued an Initial Decision dismissing with prejudice the Complaint at Docket No. C-2013-2368462, as that matter was previously resolved through the Certificate of Satisfaction (to which Complainant did not timely object) at Docket Nos. F-2010-2192191 and C-2011-2225996.

[bookmark: _Hlk7447384]		Complainant then filed untimely exceptions to ALJ Melillo’s Initial Decision, which exceptions the Commission treated as a Petition for Reconsideration.  On October 23, 2014, the Commission issued an Opinion and Order at Docket No. C-2013-2368462 wherein Judge Melillo’s Initial Decision dismissing the 2013 Complaint with prejudice was upheld, and the Petition for Reconsideration was denied as the issue in the case had been previously resolved with a Certificate of Satisfaction to which Complainant did not timely object.[footnoteRef:3]  In the present case, Complainant has never acknowledged (let alone disputed) the dismissal, with prejudice, of the case at Docket No. C-2013-2368462 and the underlying Complaints. [3:  	PGW did not provide copies of any of these documents with its filing; however, a review of the Commission’s records at the dockets cited reveals that PGW is correct in its statements relative to the underlying facts and history of the present case.
] 


		Also on February 7, 2019, PGW filed Preliminary Objections at this docket, again asserting that the issue of misbilling in 2010 and 2011 had been resolved at Docket Nos. F-20102192191 and C-2011-2225996 by the Certificate of Satisfaction that Complainant did not timely object to.  PGW reiterated that on October 23, 2014, the Commission issued the Opinion and Order at Titus Wright v. PGW, Docket No. C-2013-2368462 wherein the  Complainant’s claim with respect to misbilling in 2010 and 2011 was dismissed with prejudice as the issue had been resolved.  PGW again argued that any claims with respect to misbilling or damage caused by PGW are now beyond the time limitation at 66 Pa. C.S. § 3314 and asked that the Complaint be struck as “impertinent matter” and hence legally insufficient under 52 Pa. Code § 5.101(a)(2).

		Complainant has never filed an Answer to PGW’s New Matter or to PGW’s Preliminary Objections.  On April 25, 2019, Complainant faxed to my office a two page letter with an attached Notice of Sheriff’s Sale.  From his letter, I perceive that Complainant’s primary concern centers on a pending Sheriff’s Sale at 907 Bridge Street, Philadelphia, Pennsylvania, the service address in his Complaints.  That is a matter beyond the jurisdiction of the Commission and has no bearing on this Complaint.[footnoteRef:4] [4:  	Contentions relative to the cancellation of the hearing of April 26, 2019 raised in Complainant’s April 25, 2019 fax were addressed in a separate Order issued April 26, 2019.] 


Complainant’s Billing Before 2016 and Prior Commission Decisions

		On the face of his present Complaint, the Complainant reiterates disagreement with PGW’s billing on his account from 2010 and 2011.  PGW’s Preliminary Objections are based first on Section 3314 of the Code, 66 Pa. C.S. § 3314, a “Limitation of actions,” that is effectively a statute of limitations.  PGW’s Preliminary Objections are also based on the assertion that the issues raised by Complainant have been previously raised and resolved through an unobjected to Certificate of Satisfaction at Docket Nos. F-2010-2192191 and C-2011-2225996, the matter resolved by the Commission in its October 23, 2014 Opinion and Order at Docket No. C-2013-2368462, and so those issues are also precluded from further litigation by Section 316 of the Code, 66 Pa.C.S. § 316, which states in pertinent part: 

[bookmark: _Hlk7448496]§ 316. Effect of commission action.  Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or
modified on judicial review. 

		PGW is correct on both counts.  The subject matter of the present Complaint  was previously addressed in a de novo proceeding at Docket No. C-2013-2368462 wherein Judge Melillo found that the issues raised by Complainant had been resolved at consolidated Docket Nos. F-2010-2192191 and C-2011-2225996 by a Certificate of Satisfaction to which Complainant did not timely object.  Those consolidated cases dealt with Complainant’s appeal of a BCS determination setting a PAR for the 2010 and 2011 billing of $1,953.60 after forgiveness of some charges by PGW.  The case was fully litigated.  Judge Melillo held that:

Accordingly, I conclude, consistent with Reynolds and Creehan [citations omitted], that Mr. Wright cannot again pursue the high bill claims that were resolved in prior cases through an unobjected to Certificate of Satisfaction.  These high bill claims were the only issues in this case.  While Complainant had mentioned a lien issue, that matter had been resolved by the hearing.  Tr. 44, 73; PGW Ex. 6.  Complainant acknowledged that he did not object to the prior Certificate of Satisfaction, accepted a $498.13 settlement credit, and later became dissatisfied and filed the same high bill complaint.  Section 316 of the Code operates to preclude litigants from pursuing the same claims that have been conclusively resolved before the Commission, through an unobjected to Certificate of Satisfaction.

For the reasons set forth above, PGW’s motion to dismiss will be granted and the Complaint will be dismissed with prejudice.  PGW has already removed $205.42 in late payment charges from Complainant’s account, related to the time when this matter was in dispute.  While PGW briefed the merits of the high bill complaint issue, it is not necessary to reach this issue as the Complaint is being dismissed under Section 316 of the Code. 

[bookmark: _Hlk7703620]Wright v. PGW, Docket No. C-2013-2368462, Initial Decision at 9-10.		

		On October 23, 2014, the Commission upheld Judge Melillo and issued an Opinion and Order at Docket No. C-2013-2368462 wherein the  Complainant’s claim with respect to misbilling in 2010 and 2011, the issue that Complainant seeks to relitigate here, was dismissed with prejudice as the issue had been resolved with the unobjected to Certificate of Satisfaction.  

[bookmark: _Hlk3473193][bookmark: _Hlk5263095]		PGW is also correct as a matter of law that the billing Complainant is time-barred by the Public Utility Code at 66 Pa. C.S. § 3314, which states, in pertinent part:

Limitation of actions and cumulation of remedies.
[bookmark: _Hlk3474558](a) General rule.--No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.

 66 Pa. C.S. § 3314

 		Complainant’s dispute with respect to his 2010 and 2011 bills and alleged property damage raises issues from at least eight years ago.  Complainant has not replied to the Preliminary Objections, but even if he had done so he cannot alter the facts established in a succession of Commission cases.  

		Because the Commission has previously heard and decided the billing issues raised again in the present Complaint, dismissing the matter with prejudice in its October 23, 2014 Opinion and Order, PGW’s Preliminary Objections must be sustained, in part.

Complainant’s Allegation of Property Damage

		In his Complaint at this docket, Complainant raises for the first time an allegation that PGW personnel damaged a wall in the basement of his residence, and contends that the damage was not repaired.  Though PGW has denied the allegation, this factual dispute cannot be resolved through Preliminary Objections.  All of the non-moving party's averments in a complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party. Ridge v. State Employees' Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).  It is unclear when the damage may have occurred, and at this point any date would be conjectural on my part.

		This element of the Complaint involves Section 1501 of the Code, which states, in pertinent part:
§ 1501. Character of service and facilities. Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience.

66 Pa. C.S. §1501

[bookmark: _Hlk7616469]		The statute at 66 Pa. C.S. §1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).

		While PGW’s Preliminary Objections will be granted with respect to the billing issues raised in the Complaint, PGW’s Motion to Strike the Complaint in toto must be denied as the facts of the claim of property damage are either unknown or are in dispute.

		That being said, Complainant is advised that the Commission does not have the authority to award damages.  It is well established that the Commission does not have the authority to order a public utility to pay monetary damages. See Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977) (holding that the Commission does not have the authority to award damages); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) (holding that the Commission does not have the authority to award damages), DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  While a Commission Administrative Law Judge may impose a civil penalty on a utility if warranted, those funds will go to the state General Fund, not to Complainant.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections of the Philadelphia Gas Works filed at Docket No. F-2019-3007120 are sustained, in part, and all allegations with respect to improper billing set forth in the Complaint are hereby stricken.

[bookmark: _Hlk7617286]		2.	That the justiciable issues in the formal Complaint filed by Titus Wright at Docket No. F-2019-3007120 are limited to the allegation of property damage.

		3.	 That an evidentiary hearing will be scheduled with respect to the allegation of property damage raised in the Complaint at Docket No. F-2019-3007120.


Date:  May 2, 2019				        					
							Dennis J. Buckley
[bookmark: _GoBack]							Administrative Law Judge		
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[bookmark: _Hlk7765104]F-2019-3007120 - TITUS WRIGHT v. PHILADELPHIA GAS WORKS

TITUS WRIGHT
907 BRIDGE STREET
PHILADELPHIA PA  19124
267.333.7570

GRACIELA CHRISTLIEB ESQUIRE
PHILADELPHIA GAS WORKS
800 WEST MONTGOMERY AVENUE
PHILADELPHIA PA  19122
215.684.6164
Accepts eService
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