BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Conchita M. Braun					:
							:
[bookmark: _GoBack]	v.						:		C-2018-3003001
							:
Metropolitan Edison Company			:



INTERIM ORDER
GRANTING IN PART AND DENYING IN PART COMPLAINANT’S  MOTION TO COMPEL DISCOVERY RESPONSES 


On June 22, 2018, Complainant filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission).  Complainant averred that Respondent threatened to shut off her electric service.  Complainant objected to the installation of a smart meter at her home, alleging health, privacy and safety concerns.  Complainant also attached a letter to her complaint dated May 14, 2018.  The letter states, among other things, that Complainant suffers from EMF sensitivity and that her health is affected by wireless devices.

On November 20, 2018, Complainant filed an Amended Formal Complaint.  Complainant averred, among other things, that smart meters emit microwave/electromagnetic radiation through the service location where they are installed, creating unsafe pulses, electro smog and dirty electricity throughout the house; that prolonged exposure to the radiation is not safe to humans, animals, and the environment and is a possible carcinogen.  Complainant averred that she experiences various symptoms when exposed to these frequencies.  

Complainant also raised privacy, vulnerability to hacking, fire and inflated billing concerns.  

Complainant further averred that Respondent is in violation of Act 129 and the Consumers Bill of Rights.
On or about March 18, 2019, Complainant forwarded to Respondent interrogatories and document requests (Discovery Requests or Set 1 Discovery Requests).  

On or about April 1, 2019, Respondent filed objections to Interrogatory Nos. 16, 17, 22, 39, 41, 50-52, 54-58, 60-61, 64-68 and portions of Interrogatories Nos. 4, 69 and 71.

	On April 10, 2019, Respondent served its responses to the Discovery Requests.  

On April 11, 2019, Complainant filed a Motion to Compel, requesting that the Commission issue an order compelling Respondent to fully and completely respond to  Discovery Requests Nos. 4, 16, 17, 22, 39, 41, 50-52, 54-58, 60-61, 69 and 71.

Discoverable matter under the Commission’s regulations is matter that is relevant and unprivileged.  66 Pa.C.S. § 333(d).  The standard for permissible discovery is set forth in the Commission’s regulations at 52 Pa.Code § 5.321(c) as follows:

§ 5.321. Scope.
(c) Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter.  It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

The limitations on discovery are set forth in the Commission’s regulations at 52 Pa. Code § 5.361(a)–(c) as follows:

§ 5.361. Limitation of scope of discovery and deposition.

(a) Discovery or deposition is not permitted which:

(1) Is sought in bad faith.

(2) Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party.

(3) Relates to matter which is privileged.

(4) Would require the making of an unreasonable investigation by the deponent, a party or witness.

(b) In rate proceedings, discovery is not limited under subsection (a) solely because the discovery request requires the compilation of data or information which the answering party does not maintain in the format requested, in the normal course of business, or because the discovery request requires that the answering party make a special study or analysis, if the study or analysis cannot reasonably be conducted by the party making the request.

(c) If the information requested has been previously provided, the answering party shall specify the location of the information.

Discovery may be obtained regarding any matter relevant to the subject matter. Relevant evidence is evidence that tends to make an act at issue more or less probable.  Moreover, evidence is relevant if it advances the inquiry in some degree and, thus, has probative value.  Although the law does not furnish an absolute test of relevancy, the Pennsylvania Supreme Court follows a two-part analysis for determining relevance.  In Commonwealth v. Stewart, 461 Pa. 274, 336 A.2d 282 (1975), the Court held that “[i]t must be determined first if the inference sought to be raised by the evidence bears upon a matter at issue in this case and, second, whether the evidence renders the desired inference more probable than it would be without the evidence.  Id. at 284.

Discovery requests Nos. 4, 16, 17, 41, 50, 51, 52, 54, 55, 56, 57, 58, 60, 61, 65, 68 and 71 are irrelevant and not proper subjects for discovery and Respondent’s objections will be sustained.  
Complainant did not provide any argument as to why Discovery Request No. 39 is a proper subject for discovery.  Respondent’s objection to Discovery Request No. 39 will be sustained.  

Discovery Request Nos. 41, 64, 66, 67, 68, and 71 are vague, overbroad and not reasonably calculated to the discovery of admissible evidence, as stated, and accordingly the objections to Discovery Request Nos. 41, 64, 66, 67, 68, and 71 will be sustained.  

Discovery Request No. 22 states:  “Is the Complainant being charged for a smart meter?  If yes, please provide the following:  How and when was the Complainant notified of such charge?  How did the company obtain consent from the Complainant for such a charge?  How much is the Complainant being charged for a smart meter?  Since when has the Complainant been charged a fee?  Where is it specified what the total charge for the smart meter will be?”

Respondent objected to this Discovery Request as vague, ambiguous, irrelevant, outside the scope of this proceeding and not reasonably calculated to lead to the discovery of admissible evidence.  Respondent’s objection to Discovery Request No. 22 will be overruled.

Discovery Request No. 69 states:  “In how many Formal Complaints have the three named expert witnesses that the Company intends to use, testified?  In how many including Met-Ed and all First Energy subsidiaries?  For how many other EDC’s, other than First Energy and its subsidiaries, have they been used as expert witnesses?”  Respondent objected to this Discovery Request.  

Respondent’s objection to the Discovery Request No. 69 subpart that reads: “For how many other EDC’s, other than First Energy and its subsidiaries, have they been used as expert witnesses” will be sustained.  The remaining objections to Discovery Request No. 69 will be overruled to the extent they refer to smart meter cases, as set forth in the ordering paragraphs below. 
The scope of permissible discovery in Commission proceedings is governed by the Commission’s rules at 52 Pa.Code § 5.321.  The presiding officer in any proceeding has broad discretion regarding the scope of discovery.  For example, 52 Pa.Code § 5.321(b) specifically gives the presiding officer the authority to “vary provisions of this subchapter as justice requires.”  

There is little doubt that the Commission’s regulations are intended to encourage discovery.  However, there are reasonable and legitimate boundaries that cannot be exceeded.  Among those limitations is that discovery can only be undertaken with respect to matters that are not privileged and which are “relevant to the subject matter involved in the pending action …”[footnoteRef:1]  52 Pa.Code § 5.321(c).  The Pennsylvania courts have said that “[e]vidence is relevant, if it tends to make a fact at issue more or less probable.”  LaVerne R. Martin v. Larry Soblotney, 502 418, 466 A. 2d 1022, 1034 (Pa. 1983). [1:  	The Commission’s rules also indicate that discovery may be conducted with respect to matters that, although they may be inadmissible at hearing, may nevertheless be permitted as long as the information sought appears reasonably calculated to lead to discovery of admissible evidence.] 


Despite the breadth of discovery permitted under the Commission’s regulations, the Commission has limited a party’s inquiry into issues which are not relevant to the issues in a pending matter.  Application of Newtown Artesian Water Company and Indian Rock Water Company, 1990 Pa. PUC LEXIS 83.

Based on the plain language of the Commission’s discovery rules and the aforementioned Commission precedent, parties in a contested proceeding before the Commission do not have unbridled discretion to conduct discovery.

	Accordingly, I conclude that Respondent shall be required to provide full and complete responses to Discovery Requests No. 22 and a portion of Discovery Request No. 69 consistent with the ordering paragraphs below.  
		

		THEREFORE,

IT IS ORDERED:

1. That the Motion to Compel Responses to Interrogatories and Requests for Production of Documents filed by Complainant on April 11, 2019 is granted in part and denied in part subject to the limitation set forth in the next ordering paragraphs.

2. That Respondent’s objections to Discovery Requests Nos. 4, 16, 17, 39, 41, 50-52, 54-58, 60-61, 64-68 and 71 are sustained.

3. Respondent’s objections to the Discovery Request No. 69 subpart that states:  “For how many other EDC’s, other than First Energy and its subsidiaries, have they been used as expert witnesses?” are sustained.  Respondent’s objection to the remaining Discovery Request No. 69 subparts that do not relate to smart meter cases in Pennsylvania are sustained.

4. Respondent’s Motion to Compel regarding the request:  “In how many Formal Complaints have the three named expert witnesses that this company intends to use, testified?” and, “In how many including Met-Ed and all First Energy subsidiaries” solely as they relate to testimony in smart meter cases in Pennsylvania is granted regarding Discovery Request  No. 69.  Respondent’s objections in all other respects to Discovery Request No. 69 are sustained.

5. Complainant’s Motion to Compel regarding Discovery Request No. 22 is granted.

6. Respondent’s objection to Discovery Request No. 22 is overruled.


Date:  May 13, 2019								/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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