BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Liza Mousios						:		
							:
	v.						:		C-2019-3007989
							:
Metropolitan Edison Company			:
												

Roy Cumming						:													:
	v.						:		C-2019-3007995	
							:		
Metropolitan Edison Company     			:



CORRECTED[footnoteRef:1] INTERIM ORDER [1:  	An Interim Order on Respondent’s Preliminary Objections was served on May 14, 2019.  However, it contained an incorrect date on page 10.  This Interim Order is identical to the one served on May 14, 2019, except for a corrected date of service.
] 

GRANTING IN PART AND DENYING IN PART
RESPONDENT’S PRELIMINARY OBJECTIONS  

Procedural Background
		
On February 11, 2019, Liza Mousios and Roy Cumming (Complainants) each filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent), objecting to the installation of a smart meter at their residence located at 68 Marienstein Road, Revere, PA 18953 (service location) and in their neighborhood[footnoteRef:2] due to health and safety concerns.  They also argue they are entitled to opt out of the installation of a smart meter as “an accommodation under the Americans with Disabilities Act” (ADA).  As relief, Complainants request they and their neighbors[footnoteRef:3] be allowed to keep their analog meters.   [2:  	Nowhere in their Complaints, nor in any of their subsequent pleadings, do Complainants specifically identify the properties and/or the individuals to which they are referring by their use of the term “neighborhood.”
]  [3:  	Nowhere in their Complaints, nor in any of their subsequent pleadings, do Complainants specifically identify the properties and/or the individuals to which they are referring by their use of the term “neighbors.”
] 

On March 13, 2019, Respondent filed Answers and New Matters to each Complaint.  Respondent admits that it provides residential electric service to the service location and avers, inter alia, that Complainants refused installation of a smart meter at the service location; Respondent is required by Act 129 of 2008[footnoteRef:4] (Act 129) and its Commission-approved Smart Meter Deployment Plan (SMP) to install a smart meter; and Complainants’ refusal of a smart meter constitutes legal grounds to terminate service to the service location.  Respondent essentially denies the remaining material averments set forth in the Complaints.   [4:  	66 Pa.C.S. § 2806.1 et seq. ] 


		In its New Matters, Respondent argues, inter alia, the Complaints should be dismissed for legal insufficiency, because it is required by Act 129 and its SMP to install a smart meter; neither Act 129 nor the SMP provide an opt-out provision; and the Commission is unable to grant the relief requested by Complainants.  Respondent also argues the Complainants lack standing to assert claims on behalf of others in their neighborhood or prevent installation of a smart meter at a property not owned or leased by them.  Respondent requests the scheduling of a prehearing conference in the event the Complaints are not dismissed.  

		On March 13, 2019, Respondent also filed Preliminary Objections to the Complaints.  Respondent avers, inter alia, that the request for relief for an exemption from the installation of a smart meter is not legally recoverable and Complainants failed to allege that Respondent violated any Commission statute, regulation, order, or tariff provision with regard to the proposed installation of a smart meter at the service location.  Respondent further avers it is required by Act 129 and its SMP to install a smart meter at the service location, and the Complaints are legally insufficient because they fail to state a claim upon which the Commission can grant relief.  Furthermore, Respondent argues Complainants lack standing to assert claims on behalf of others in their neighborhood or prevent installation of a smart meter at a property not owned or leased by them.  Respondent argues a hearing is not in the public interest, and the Complaints do not meet the standards set forth in recent Commission decisions in order to survive preliminary objections.  

		On March 28, 2019, each Complainant filed a document styled as “Response to Answer and New Matter of Metropolitan Edison Company and Rejection of Prehearing Conference,” and the filings are nearly word-for-word identical.  Complainants reiterate their arguments regarding the health and safety risks of smart meters, and aver, inter alia, it is illegal for Respondent to install a smart meter at the service location unless it receives their express consent and provides them with financial compensation.  Complainants also deny several of Respondent’s averments related to their communication and contact with Respondent’s representatives prior to the filing of their Complaints.  Furthermore, Complainants argue they have standing to raise claims on behalf of their neighbors because “the Company, in endangering the health, safety, and privacy of citizens, and [illegible][footnoteRef:5] the statutes previously cited which protect the citizens rights, has violated the Public Utility Code and the proper regulations of the Commission,” and “the Company cannot seek to endanger a neighborhood through fire, invasion of privacy, and health hazards.”   [5:  	The Complaint was handwritten and it was unclear exactly what Complainant wrote in this portion of the Complaint.] 


		By letter dated April 9, 2019, the Commission acknowledged receipt of Complainants’ “Answers to Preliminary Objections,” but returned the document to Complainants advising that the document was not signed.  The Commission’s April 9, 2019 letter was addressed to both Mr. Cumming and Ms. Mousios, and referenced both Complaints at Docket Nos. C-2019-3007989 and C-2019-3007995.  

		On April 20, 2019, Complainants filed a joint pleading styled “Response and Preliminary Objections to Metropolitan Edison Company” in response to Respondent’s Preliminary Objections.  Although the filing references only Docket No. C-2019-3007995, it is signed by both Ms. Mousios and Mr. Cumming.  Complainants again averred, inter alia, a smart meter is not required to be installed at the service location; the installation of a smart meter would constitute a violation of the Commission’s regulations and the ADA; and the installation of a smart meter would cause ill health effects on both Complainants.  Complainants also disputed, inter alia, Respondent’s averments regarding Complainants’ communication with Respondent’s representatives prior to the filing of the Complaints.
		With regard to Respondent’s Preliminary Objection as to standing, Complainants argue, “The entire neighborhood opposes the installation of smart meters.  Thousands of Pennsylvanians have filed complaints and continue to oppose smart meters, as do millions of people worldwide.”  Complainants also aver, “The neighborhood is united in solidarity against smart meters,” “The neighbors have requested Complainants’ assistance in their opposition to smart meters,” and “Complainant can assert a claim on behalf of others who have requested such assistance and because the electromagnetic toxicity travels and augments via the mesh technology, among various smart meters.”  In conclusion, Complainants request “that Metropolitan Edison’s objections be stricken….”  

		On April 23, 2019, the Commission issued a Motion Judge Assignment Notice, assigning this proceeding to me.  On May 14, 2019, I issued an Interim Order consolidating these Complaints.  

		Respondent’s Preliminary Objections are procedurally ready to be ruled upon.  For the reasons discussed below, the Objections will be granted in part and denied in part. 

Legal Discussion

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of preliminary objections.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. 
C‑00935435 (July 18, 1994).  The Commission’s rule at 52 Pa.Code § 5.101(a) provides that preliminary objections may be filed in response to a pleading, except motions and prior preliminary objections.  Furthermore, 52 Pa.Code § 5.101(a) limits preliminary objections to the following grounds:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)	Insufficient specificity of a pleading.
(4)	Legal insufficiency of a pleading.
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
(7)	Standing of a party to participate in the proceeding.

For purposes of disposing of the preliminary objections, the Commission must accept as true all well-pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to Complainant and should dismiss the Complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveller Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  “For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] … admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. PUC 489, 491 (1991).

Well-established Commission precedent tends to afford unrepresented complainants the opportunity to orally set forth their cases on the record, and cautions against dismissing cases on a preliminary basis.  In the often-cited case of Carlock v. United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), the Commission determined that unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed because of a preliminary pleading.  Id. at 7 (in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority), citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Opinion and Order entered October 19, 1992) and Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Opinion and Order entered December 17, 1992); see also, Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).  

In this case, Respondent argues the Complaints should be dismissed for two reasons: (1) Complainants lack standing to assert claims on behalf of their neighbors; and (2) the Complaints are legally insufficient because Complainants are seeking to opt-out of the installation of a smart meter, which is not permitted under Act 129 and Respondent’s SMP.    

Respondent’s Preliminary Objections as to Standing

		In their Complaints, Complainants write, “No smart meters at this address and in our neighborhood.”  In its Preliminary Objections, Respondent argues Complainants lack standing to file or to prosecute a complaint on anyone else’s behalf and requests that Complainants’ claims for exemption from the installation of a smart meter on behalf of individuals other than themselves be struck from the Complaints.  

		Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. PUC  598, 603 (1991).  “In simple terms, ‘standing to sue’ is a legal concept assuring that the interest of the party who is suing is really and concretely at stake to a degree where he or she can properly bring an action before the court.”  In re Milton Hershey School, 867 A.2d 674, 683 (Pa.Cmwlth. 2005), reversed on other grounds, 911 A.2d 1258 (Pa. 2006) (citing Baker v. Carr, 369 U.S. 186 (1962)).  The usual standard for determining whether a party is the proper party to complain about agency action has been often articulated:

If a party is not adversely affected in any way by the determination being challenged, the party is not aggrieved and, thereby, has no standing to obtain a judicial resolution of the challenge. William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 192, 346 A.2d 269, 280 (1975).  “[I]t is not sufficient for the person claiming to be ‘aggrieved’ to assert the common interest of all citizens in procuring obedience to the law.”  Id. at 192, 346 A.2d at 280-81.  In order to be aggrieved, a party must have a substantial interest in the subject matter of the litigation, the interest must be direct, and the interest must be immediate.  Id.  The substantial interest requirement means that “there must be some discernible adverse effect to some interest other than the abstract interest of all citizens in having others comply with the law.”  Id. at 195, 346 A.2d at 282.  A direct interest “means that the person claiming to be aggrieved must show causation of the harm to his interest by the matter of which [the person] complains.”  Id.  Finally, the interest must “be ‘immediate’ and ‘not a remote consequence of the judgment.’” Id. at 197, 346 A.2d at 283 (quoting Keystone Raceway Corp. v. State Harness Racing Commission, 405 Pa. 1, 7-8, 173 A.2d 97, 100 (1961)).

		In their responses to Respondent’s Answer and New Matter, as well as their response to Respondent’s Preliminary Objections, Complainants argue they have standing to assert claims on behalf of their neighbors because, inter alia, Respondent is “endangering the health, safety, and privacy of citizens;” Respondent “cannot seek to endanger a neighborhood through fire, invasion of property, and health hazards,” “the entire neighborhood opposes the installation of smart meters;” “the neighbors have requested Complainants’ assistance in their opposition to smart meters;” and “the electromagnetic toxicity travels and augments via the mesh technology, among various smart meters.”  

		As discussed above, Complainants only have standing to raise claims in which they are personally aggrieved and have a substantial, direct, and immediate interest.  They may not raise claims to simply “assert the common interest” of their neighbors.  Furthermore, even if Complainants’ neighbors have asked for Complainants’ assistance in raising their own claims, the Commission’s rules prohibit non-attorneys from representing other individuals.  52 Pa.Code §§ 1.21 and 1.22.  To the extent Complainants’ aver they may be aggrieved (i.e. suffer health and safety issues) if their neighbors were to receive smart meters, this is not “immediate” enough to establish Complainants’ standing and ignores the possibility that some of Complainants’ neighbors may choose to have smart meters despite Complainants’ wishes.  

		Therefore, I find Complainants’ do not have standing to raise issues on behalf of anyone other than themselves or in relation to any property other than 68 Marienstein Road, Revere, PA 18953.  The proceeding in this case is limited to whether Respondent shall install a smart meter at 68 Marienstein Road, Revere, PA 18953.  Respondent’s Preliminary Objections are granted in that the claims raised in the Complaints on behalf of individuals other than Ms. Mousios or Mr. Cumming or regarding properties other than 68 Marienstein Road, Revere, PA 18953 are dismissed with prejudice. 

Respondent’s Preliminary Objections as to Legal Insufficiency of the Complaints

Respondent argues the Complaints should be dismissed in their entirety because the Complaints are legally insufficient.  Respondent argues it is required by Act 129 and its SMP to install a smart meter at the service location and, therefore, the Commission cannot grant the relief requested by Complainants.  Complainants aver, inter alia, Respondent’s interpretation of state and federal law is incorrect, installation of a smart meter without their consent is illegal, and they have health and safety concerns regarding the installation of a smart meter. 

The Pennsylvania Commonwealth Court recently addressed a similar issue and overruled preliminary objections in a case with some similar averments.  In that case, Romeo v. Pa. Pub. Util. Comm’n, 154 A.3d 422 (Pa.Cmwlth. 2017), Antonio Romeo, a pro se complainant, filed a complaint alleging PECO was threatening to terminate his electric service because he did not allow PECO access to his property to install a smart meter.  Mr. Romeo alleged, inter alia, federal law preempted PECO from installing the smart meter, and he had safety concerns about the smart meter.  PECO filed preliminary objections, and the Administrative Law Judge (ALJ) granted the objections and dismissed the case.  Mr. Romeo filed exceptions (an appeal) with the Commission and did not mention safety concerns about the smart meters.

The Commission upheld the ALJ’s dismissal of Mr. Romeo’s complaint, and Mr. Romeo filed an appeal to the Pennsylvania Commonwealth Court.  Upon review, the Commonwealth Court held that, because the Commission elected to consider Mr. Romeo’s safety arguments and issue a ruling upon those arguments, Mr. Romeo’s safety arguments were not waived by his failure to allege them in his appeal to the Commission.  The Court further held that Mr. Romeo could possibly support his claims regarding the unsafe nature of smart meters through the presentation of witness testimony and other evidence.  Therefore, the Court reversed the portion of the Commission’s order that dismissed Mr. Romeo’s claims regarding the safety of smart meters on preliminary objections due to legal insufficiency, and remanded the case for further proceedings.

Given the precedent set forth in the Romeo case, Carlock’s caution against dismissing cases against pro se complainants on a preliminary basis, and the various assertions and requests for relief set forth in the Complaints, Complainants will be afforded the opportunity to proceed with their Complaints, subject to my ruling regarding Complainants’ standing, at this stage of the proceeding.  

Therefore, Respondent’s Preliminary Objections as to the legal insufficiency of the Complaints are denied.  I note, however, that the standard of proof at a hearing is different than the standard used to dispose of preliminary motions such as the Preliminary Objections in this case.  In order to prevail on some or all of the assertions raised in the Complaints, Complainants must prove, by substantial evidence, that they are entitled to relief because Respondent has violated the Public Utility Code, a Commission order or regulation, or a Commission-approved tariff concerning the service provided to them.  This is a higher legal standard than that which was used to determine Respondent’s Preliminary Objections.  In addition, the Parties are cautioned to review the Public Utility Code, as well as the statutes, regulations, and decisions applicable to this proceeding and to comply with such legal authority.
[bookmark: _GoBack]






ORDER


THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objections as filed by Metropolitan Edison Company are granted in that Complainants may raise claims only with regard to whether a smart meter is required to be installed at 68 Marienstein Road, Revere, PA 18953, and that claims raised in the Complaints on behalf of other individuals or regarding other properties are dismissed with prejudice. 

1. That the Preliminary Objections as filed by Metropolitan Edison Company are denied in that the remaining issues raised in the Complaints of Liza Mousios and Roy Cumming filed at Docket Nos. C-2019-3007989 and C-2019-3007995 shall proceed at this stage of the proceeding.  


Date:  May 15, 2019								/s/			
								Emily I. DeVoe
								Administrative Law Judge
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