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INTERIM ORDER
DISMISSING COMPLAINANTS’ PRELMINARY OBJECTIONS  

Procedural Background
		
On February 11, 2019, Liza Mousios and Roy Cumming (Complainants) each filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent), objecting to the installation of a smart meter at their residence and in their neighborhood[footnoteRef:1] due to health and safety concerns.  They also argue they are entitled to opt out of the installation of a smart meter as “an accommodation under the Americans with Disabilities Act” (ADA).  As relief, Complainants request they and their neighbors[footnoteRef:2] be allowed to keep their analog meters.   [1:  	Nowhere in their Complaints, nor in any of their subsequent pleadings, do Complainants specifically identify the properties and/or the individuals to which they are referring by their use of the term “neighborhood.”
]  [2:  	Nowhere in their Complaints, nor in any of their subsequent pleadings, do Complainants specifically identify the properties and/or the individuals to which they are referring by their use of the term “neighbors.”
] 


On March 13, 2019, Respondent filed Answers and New Matters to each of Complaints.  Respondent admits that it provides residential electric service to 68 Marienstein Road, Revere, Pennsylvania 18953 (service location) and avers, inter alia, that Complainants refused installation of a smart meter at the service location; Respondent is required by Act 129 of 2008[footnoteRef:3] (Act 129) and its Commission-approved Smart Meter Deployment Plan (SMP) to install a smart meter; and Complainants’ refusal of a smart meter constitutes legal grounds to terminate service to the service location.  Respondent essentially denies the remaining material averments set forth in the Complaints.   [3:  	66 Pa.C.S. § 2806.1 et seq. ] 


		In its New Matters, Respondent argues, inter alia, the Complaints should be dismissed for legal insufficiency, because it is required by Act 129 and its SMP to install a smart meter; neither Act 129 nor the SMP provide an opt-out provision; and the Commission is unable to grant the relief requested by Complainants.  Respondent also argues the Complainants lack standing to assert claims on behalf of others in their neighborhood or prevent installation of a smart meter at a property not owned or leased by them.  Respondent requests the scheduling of a prehearing conference in the event the Complaints are not dismissed.  

		On March 13, 2019, Respondent also filed Preliminary Objections to the Complaints.  

		On March 28, 2019, each Complainant filed a response to Respondent’s Answer and New Matter.  

		On April 20, 2019, Complainants filed a joint pleading styled “Response and Preliminary Objections to Metropolitan Edison Company” in response to Respondent’s Preliminary Objections.  Complainants responded to Respondent’s Preliminary Objections and raised their own.  Complainants argue that certain averments in Respondent’s Preliminary Objections are incorrect, and therefore, they request, “a motion to strike against the company, 2) dismiss the company’s briefs in their entirety with prejudice, and 3) grant complaint and neighborhood in solidarity the relief of analog choice.”  Complainants specifically aver they are “filing preliminary objections under Pa. Code 5.101(a) numbers 2 and 4,” and argue, “The scandalous aspects are comprised of subjecting Pennsylvania residents to health damages, fires which have resulted in fatalities and have been ascribed to smart meters by fire chiefs and invasion of privacy.”  Furthermore, Complainants allege, “The violation of original Act 129, PA 1501/1502, Energy Policy Act of 2005and 1252 and HB 2200(f)(7)(2)(1) and the violation of the Americans with Disabilities Act comprise company’s legal insufficiency of a pleading #4.” 

		On April 23, 2019, the Commission issued a Motion Judge Assignment Notice, assigning this proceeding to me.  On May 14, 2019, I issued an Interim Order consolidating these Complaints, and on May 15, 2019, I issued an Interim Order granting in part and denying in part Respondent’s Preliminary Objections.  

		The preliminary objections raised in Complainants’ April 20, 2019 filing are addressed herein.  For the reasons discussed below, they will be dismissed. 

Legal Discussion

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of preliminary objections.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. 
C‑00935435 (July 18, 1994).  The Commission’s rule at 52 Pa.Code § 5.101(a) provides that preliminary objections may be filed in response to a pleading, except motions and prior preliminary objections.  Furthermore, 52 Pa.Code § 5.101(a) limits preliminary objections to the following grounds:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)	Insufficient specificity of a pleading.
(4)	Legal insufficiency of a pleading.
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
(7)	Standing of a party to participate in the proceeding.

		In their April 20, 2019 joint pleading in response to Respondent’s Preliminary Objections, Complainants attempt to raise their own preliminary objections “under Pa. Code 5.101(a) numbers 2 and 4.”  Complainants aver, inter alia, it is “scandalous” that Respondent is “subjecting Pennsylvania residents to health damages, fires which have resulted in fatalities, and have been ascribed to smart meters by fire chiefs and invasion of privacy.”  They also aver that Respondent’s Preliminary Objections are rendered legally insufficient because, inter alia, some of Respondent’s averments are incorrect and its proposed installation of a smart meter at the service location would constitute a violation of state and federal law.    

Pursuant to 52 Pa.Code § 5.101, the rule under which Complainants raise their preliminary objections, provides that preliminary objections must contain a notice to plead which states that an answer to the objection shall be filed within ten days of the date of service of the objection, and…state with specificity the legal and factual grounds relied upon….”  Complainants’ preliminary objections do not specifically conform to the requirements of section 5.101.  However, the Commission’s regulation at 52 Pa.Code § 1.2(a) provides, “The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties,” and section 1.2(d) provides, “These liberal construction provisions apply with particularity in proceedings involving pro se litigants.”  Therefore, I will disregard the fact Complainants’ preliminary objections do not contain a notice to plead, and otherwise fail to conform to the requirements of section 5.101.  

Section 5.101 further provides, “Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.”  (emphasis added).  The Commission’s regulations do not permit parties to file preliminary objections in response to preliminary objections.  


Furthermore, the issues Complainants raise (i.e. whether the installation of smart meters would subject them to health, safety, and privacy risks; whether the governing legal authorities require Respondent to install a smart meter at the service location; and whether the installation of a smart meter at the service location would be illegal) are all matters that raise issues of fact and/or law that can only be resolved through discovery and the administrative hearing process.  

Therefore, as preliminary objections in response to preliminary objections are not allowed under the Commission’s rules, the preliminary objections raised in Complainants’ response to Respondent’s Preliminary Objections are dismissed.  Even if preliminary objections in response to preliminary objections were permitted, and I considered Complainants’ preliminary objections on the merits, they would be denied, due to the fact they raise issues of fact and/or law that can only be resolved through discovery and the administrative hearing process.  

ORDER

THEREFORE,

IT IS ORDERED:

1. That the preliminary objections raised by Liza Mousios and Roy Cumming in their April 20, 2019 pleading are dismissed.  


Date:  May 16, 2019								/s/			
								Emily I. DeVoe
								Administrative Law Judge
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