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DENYING MOTION TO COMPEL
On January 28, 2019, Peoples Natural Gas Company LLC (Peoples or the company) filed Retail Tariff Gas – Pa. P.U.C. No. 47 and Supplier Tariff Gas – Pa.P.U.C. No. S-3 to become effective March 29, 2019, containing proposed changes in rates, rules and regulations calculated to produce $94.9 million (14.2%) in additional fully-projected future test year annual revenues.  In response to the filing, numerous formal complaints and petitions to intervene were filed and granted.

On February 28, 2019, the Commission suspended the filing by operation of law until October 29, 2019 pursuant to Section 1308(d) of the Public Utility Code, unless permitted by the Commission to become effective at an earlier date.  The Commission added that investigation and analysis of the proposed tariff filings and the supporting data indicate that the proposed changes in rates, rules and regulations may be unlawful, unjust, unreasonable and contrary to the public interest.  The Commission determined that the investigation shall include consideration of the lawfulness, justness and reasonableness of the company’s existing rates, rules and regulations and assigned the case to the Office of Administrative Law Judge for the prompt scheduling of hearings as may be necessary culminating in the issuance of a Recommended Decision.

As a result, on March 4, 2019, a hearing notice was issued establishing an initial in-person prehearing conference for this matter for Thursday, March 14, 2019 and assigning me as the presiding officer.  A prehearing conference order was issued March 4, 2019 setting forth various rules that would govern the prehearing conference.  The prehearing conference convened on March 14, 2019, as scheduled.  On March 19, 2019, a Scheduling Order was issued memorializing the various matters agreed upon at the prehearing conference.  Pursuant to the Scheduling Order, multiple parties submitted direct testimony on April 29, 2019.  In addition, on May 3, 2019, Peoples filed a motion for Protective Order.  That motion was granted in part and denied in part via order dated May 13, 2019.
On May 10, 2019, Peoples submitted a motion to dismiss objections and compel answers to discovery to Duquesne Light Company (Duquesne).  In its motion, and as discussed further below, Peoples argued that Duquesne’s objections to its set I interrogatories should be dismissed and Duquesne should be compelled to answer the interrogatories.  Peoples stated that Duquesne indicated it objects to each of the 15 interrogatories but will nevertheless answer interrogatories 8-12 and 14-15.  Peoples requested that Duquesne be compelled to answer interrogatories 1-7 and 13.

On May 16, 2019, Duquesne filed an answer to the motion filed by Peoples.  In its answer, Duquesne argued that Peoples’ discovery requests are not relevant to this proceeding and are not reasonably calculated to lead to the discovery of admissible evidence.  Duquesne requested that Peoples’ motion be denied.
Legal Standard
The Commission’s regulations allow parties the opportunity to conduct discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa.Code § 5.321(c).  It is not grounds for objection that the information sought will be inadmissible at hearing if the information sought appears to be reasonably calculated to lead to the discovery of admissible evidence.  Id.  Discovery is not permitted, however, if it is sought in bad faith; would cause unreasonable annoyance, embarrassment, oppression, burden or expense; relates to a matter which is privileged; or would require the making of an unreasonable investigation by the deponent, a party or witness.  52 Pa.Code § 5.361(a); see also, City of Pittsburgh v. Pa.P.U.C., 526 A.2d 1243 (Pa.Cmwlth 1987), alloc. denied, 538 A.2d 880 (Pa. 1988).

Furthermore, information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  See, Petition of the Borough of Cornwall for a Declaratory Order that the Provision of Water Service to Isolated Customers Adjoining its Boundaries Does Not Constitute Provision of Public Utility Service Under § 102, Docket Number P-2015-2476211 (Order dated September 11, 2015) at 9-10, citing, Smith v. Morrison, 47 A.3d 1311 (Pa.Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012).  Relevancy in discovery is broader than the standard used for admission of evidence at a hearing.  Id. at 10, citing, Com. v. TAP Pharmaceutical Products, Inc., 904 A.2d 986 (Pa.Cmwlth 2006).  The party objecting to discovery has the burden to establish that the requested information is not relevant or discoverable with any doubts regarding relevancy being resolved in favor of discovery.  Id.
Disputed Discovery
The disputed discovery can be categorized into three groups and addressed as follows:
A. Interrogatories 1-6

In interrogatories 1-6, Peoples asked Duquesne the following:

1.
Please identify:


a.
All expenses of DLC associated with the Duquesne Light Home & Garden Show for the years 2014-2019.


b.
All amounts claimed in DLC’s last base rate case for the Duquesne Light Home & Garden Show.  Provide supporting workpapers for any such claims and any discovery responses related to such claims.

2.
Please identify:


a.
All expenses of DLC associated with sponsorship of or advertising with the Pittsburgh Pirates for the years 2014-2019.


b.
All amounts claimed in DLC’s last base rate case for sponsorship of or advertising with the Pittsburgh Pirates.  Provide supporting workpapers for any such claims and any discovery responses related to such claims.

3.
Please identify:


a.
All expenses of DLC associated with sponsorship of or advertising with the University of Pittsburgh or an affiliated entity of the University of Pittsburgh.


b.
All amounts claimed in DLC’s last base rate case for sponsorship of or advertising with the University of Pittsburgh or an affiliated entity of the University of Pittsburgh.  Provide supporting workpapers for any such claims and any discovery responses related to such claims.

4.
Please identify:


a.
All expenses of DLC associated with DLC’s television and radio advertisements.


b.
All amounts claimed in DLC’s last base rate case for television and radio advertisements.  Provide supporting workpapers for any such claims and any discovery responses related to such claims.

5.
Please identify:


a.
Any advertising and sponsorship expenses (other than those identified in responses to interrogatories 1 through 4 above) incurred by DLC for the years 2014-2019.


b.
All advertising and sponsorship expenses (other than those identified in responses to interrogatories 1 through 4 above) claimed in DLC’s last base rate case.  Provide supporting workpapers, any testimony, and any discovery responses related to such claims.

6.
Please identify:


a.
Any community educational expenses incurred by DLC for the years 2015-2019.


b.
All community educational expenses claimed in DLC’s last base rate case.  Provide supporting workpapers, any testimony, and any discovery responses related to such claims.

In its objection, Duquesne argued, with regard to all six interrogatories, that these interrogatories are not reasonably calculated to lead to the discovery of admissible evidence and are outside the scope of the proceeding.  Duquesne argued that the subject of this proceeding is Peoples’ proposed rates and tariffs, not Duquesne’s expenses and that the information requested is not relevant to this proceeding.  Duquesne also noted that Peoples was an active party to Duquesne’s last rate case in 2018 and could have examined the issues raised in these interrogatories at that time but there is no justification to seek discovery on those matters in this proceeding.
In its motion to compel, Peoples also provided the same argument with regard to each of these six interrogatories.  Peoples noted that Duquesne’s witnesses argued that the costs identified in these interrogatories should not be included in rates and recovered from customers.  Peoples argued that the information contained in these interrogatories is relevant to this proceeding because it impeaches the credibility of these witnesses since the expenses are virtually the same as the expenses Duquesne’s witnesses opposed in their direct testimony.  Peoples argued that discovery to obtain evidence with which to impeach a witness will produce admissible evidence and is permissible under Section 5.321(c) of the Commission’s regulations.
In its answer to Peoples’ motion to compel, Duquesne reiterated its argument that these interrogatories are not reasonably calculated to lead to the discovery of admissible evidence and are outside the scope of this proceeding.  Duquesne reiterated that the subject of this proceeding is Peoples’ proposed rates and tariffs and not Duquesne’s rates or expenses.  Duquesne added that Peoples’ argument that its witnesses’ credibility will be impeached if it is demonstrated that Duquesne included in its rates expenses that are similar to the expenses that Peoples is claiming in its current rate case fails for several reasons.  In particular, Duquesne noted that there is nothing in the record of this case to support Peoples’ argument and that allowing Peoples’ interrogatories would “stretch the scope of this proceeding to absurd dimensions.”  Duquesne also argued that even if Duquesne’s expenses were relevant, these interrogatories go beyond the type of expenses Duquesne’s witnesses address in their testimony.  Duquesne also argued that the interrogatories are “wildly overbroad.”
Peoples motion with regard to interrogatories 1-6 will be denied and Duquesne’s objection sustained.  Although as noted above the scope of discovery is broad, Peoples interrogatories 1-6 are beyond the scope of discovery.  Peoples interrogatories 1-6 as worded do not tend to establish a material fact or make a fact at issue in this proceeding more or less probable or support a reasonable inference or presumption regarding a material fact.  Therefore, these interrogatories are not relevant.

As Duquesne noted, this proceeding involves Peoples’ proposed rate increases and accompanying tariffs.  Asking Duquesne for “all expenses” and “all amounts claimed,” along with the supporting work papers, for example, for a Home and Garden Show, sponsorship or advertising with the Pittsburgh Pirates or University of Pittsburgh or on television or radio are not relevant to whether Peoples’ proposed rate increases and accompanying tariffs are unlawful, unjust, unreasonable and contrary to the public interest, the proper scope of this proceeding as articulated by the Commission in its February 28, 2019 order instituting this investigation.  While it is true that discovery can be obtained with which to impeach a witness, Peoples’ interrogatories 1-6 go beyond what is needed to address the credibility of Duquesne’s witnesses.  All expenses and amounts claimed for as much as the past five years is not necessary to address the credibility of Duquesne’s witnesses.  Rather, it is possible to address the credibility of Duquesne’s witnesses by asking, for example, if any of these expenses and amounts have also been claimed by Duquesne.  The level of specificity with which Peoples’ interrogatories seeks is not necessary to establish whether Duquesne does exactly what its witnesses criticize Peoples for doing in this case, as Peoples seeks to do.

Furthermore, to the extent that Peoples was a party to Duquesne’s last rate case, as Duquesne argues, Peoples may have been able to obtain such information in that case and use it for impeachment purposes in this proceeding, without having to ask Duquesne’s witnesses for such information in discovery here.  As a result, Peoples interrogatories 1-6 are not permitted because they require the making of an unreasonable investigation by Duquesne.  In addition, granting Peoples’ motion to compel interrogatories 1-6 as those interrogatories are worded would expand the scope of this proceeding to unreasonable lengths.  Peoples does not need the level of detail contained in these interrogatories to accomplish the purpose it seeks.  Similarly, Duquesne is correct that information for the last five years, as is sought in these interrogatories is beyond the scope of what would have been examined in Duquesne’s last base rate case.
As a result, Peoples’ motion to compel answers to interrogatories 1-6 served on Duquesne is denied and Duquesne’s objections are sustained.

B. Interrogatory 7

In interrogatory 7, Peoples asked Duquesne the following:

7.
a.
Please identify each current owner of DLC and its parents, regardless of tier, and the percentage of each owner’s voting interest as such term is used in the Commission’s policy statement at 52 Pa. C.S. § 69.901 (“Utility Stock Transfer Under 66 Pa. C.S. § 1102(a)(3)”).  

b.
For each owner identified in response to interrogatory 7.a., please state the date on which each owner acquired its voting interests.  Also, identify any increases or decreases in the percentage of voting interest of each owner, and the date of the change.


c.
Please state every Commission Docket Number since January 1, 2000 approving a transfer in control of DLC.


d.
For each transfer of control identified in response to interrogatory 7.c., please identify the synergies that were realized from each transfer of control.  Calculate the savings to DLC resulting from those synergies.  Provide supporting workpapers.  


e.
Explain how the savings calculated in response to interrogatory 7.d. were passed on to ratepayers through base rate proceedings.  Identify the relevant base rate proceeding and provide supporting workpapers. 


f.
For any change in voting interest percentages in DLC and its parents, regardless of tier, for which Commission approval was not sought or otherwise obtained under the Commission’s statement of policy at 52 Pa. C.S. § 69.901, please identify the synergies that were realized from each change.  Explain why Commission approval was not requested for the change in voting interests.  Calculate the savings to DLC resulting from the synergies resulting from the change in voting interests.  Provide supporting workpapers.

In its objection, Duquesne made similar arguments why interrogatory 7 is objectionable as to why interrogatories 1-6 are objectionable.  That is, Duquesne argued that the information sought in interrogatory 7 is outside the scope of this proceeding and that the subject of this proceeding is Peoples’ proposed rates and tariffs, not Duquesne’s corporate ownership structure.  Duquesne added that its corporate ownership, and related issues, are not relevant to the disposition of this proceeding which is solely about the reasonableness and appropriateness of Peoples’ proposed rates and tariff changes.  Duquesne added that to the extent Peoples was interested in examining the issues raised in interrogatory 7, Peoples had the ability to seeks such information in the Duquesne rate case and there is no justification for seeking discovery on those items in this matter.

In its motion to compel, Peoples argued, again similar to its arguments regarding interrogatories 1-6, that Duquesne’s witnesses discussed projected synergy savings associated with Aqua America, Inc.’s proposed acquisition of Peoples and that the information requested in interrogatory 7 is directly relevant to this proceeding because it impeaches the credibility of Duquesne’s witness.  Peoples argues that the information sought in interrogatory 7 will demonstrate that Duquesne has not accounted for synergy savings from transfers of control in its recent base rate cases consistent with the treatment it proposes for Peoples in this proceeding.  Peoples again noted that discovery intended to obtain evidence with which to impeach a witness is permissible under Commission regulations.
In its answer to Peoples’ motion to compel, Duquesne argued that it objects based on the same reasons discussed in its objection to interrogatories 1-6 – that it is not reasonably calculated to lead to the discovery of admissible evidence and is outside the scope of this proceeding.  Duquesne again argues that the subject of this case is Peoples’ proposed rates and tariffs, not Duquesne’s rates or expenses and that information related to historical synergies that Duquesne may have claimed in past rate case has no bearing on the reasonableness of Peoples’ proposed rates.  Duquesne also noted that it has not undergone the type of acquisition that Peoples is undergoing.  Duquesne also argued that Peoples’ request for 20 years’ worth of information is overbroad and overly expansive.
Peoples motion with regard to interrogatory 7 will be denied.  The information sought in interrogatory 7 does not tend to establish a material fact or make a fact at issue in this proceeding more or less probable or support a reasonable inference or presumption regarding a material fact.  Therefore, this interrogatory is also not relevant.

Simply because Duquesne’s witness has testified regarding cost savings resulting from a merger does not require Duquesne to provide Peoples the information Peoples seeks in interrogatory 7, even if it is to impeach the Duquesne witness.  Peoples can attempt to impeach Duquesne’s witness without having to know, for example, “the identity of each current owner of Duquesne and its parents regardless of tier, and the percentage of each owner’s voting interest as such term is defined in the Commission’s policy statement,” or “the date on which each owner acquired its voting interest.”  Such information is not necessary to impeach Duquesne’s witness on the statement that Peoples should be required to track any acquisition synergies as a regulatory liability to be dispositioned in its next rate case.  Again, Peoples can attempt to impeach Duquesne’s witness without having the level of specificity sought after in interrogatory 7.  Interrogatory 7 is also overly broad in that it seeks information for the past 20 years.  As such, it would require the making of an unreasonable investigation by Duquesne.
As a result, Peoples’ motion to compel answers to interrogatory 7 served on Duquesne is denied and Duquesne’s objections are sustained.
C. Interrogatory 13

In interrogatory 13, Peoples asked Duquesne the following:

13.
Please produce any documents or workpapers related to DLC’s attempt to acquire or otherwise enter into a public-private partnership with the Pittsburgh Water & Sewer Authority.

In its objection, Duquesne argued that this interrogatory is not reasonably calculated to lead to the discovery of admissible evidence and is outside the scope of this proceeding, which is solely about the reasonableness and appropriateness of Peoples’ proposed rates and tariffs.
In its motion to compel, Peoples argued that, during an oral argument before the presiding officer regarding the motion for protective order, Duquesne took the position that it is not a competitor of Peoples.  Peoples, however, maintains that Duquesne is a competitor of Peoples in part because both entities have sought to purchase or enter in to a public-private partnership with the Pittsburgh Water and Sewer Authority (PWSA).  Peoples argued that the information requested in interrogatory 13 would be admissible for resolving a disputed issue of whether Duquesne is a competitor of Peoples and is, therefore, permissible.
In its answer to Peoples’ motion to compel, Duquesne argued that whether or not Duquesne is a competitor of Peoples has no bearing on the only issues that matter in this proceeding – the reasonableness of Peoples’ proposed rates.  Duquesne further noted that the issue is now moot since it was determined in the order granting in part and denying in part the motion for protective order that Duquesne is not a competitor to Peoples for purposes of this proceeding.
Peoples motion with regard to interrogatory 13 will be denied.  It was previously determined in the order granting in part and denying in part the motion for protective order dated May 13, 2019 that Duquesne is not a competitor to Peoples for purposes of this proceeding.  To the extent that is the sole reason for interrogatory 13, it is denied.  In addition, however, interrogatory 13 is irrelevant because it does not tend to establish a material fact or make a fact at issue in this proceeding regarding Peoples’ proposed rates and tariffs more or less probably or support a reasonable inference or presumption regarding a material fact.  This proceeding is about whether the proposed rates and tariff changes filed by Peoples are unlawful, unjust, unreasonable and contrary to the public interest.  Documents or workpapers related to Duquesne’s attempt to acquire or otherwise enter into a private-public partnership with PWSA is not relevant to this case.
Therefore, Peoples’ motion to compel answers to interrogatory 13 served on Duquesne is denied and Duquesne’s objections are sustained.

Conclusion
The motion to compel filed by Peoples seeking to dismiss objections filed by Duquesne to interrogatories 1-7 and 13 is denied in its entirety.  Although the scope of discovery is broad, the information sought by Peoples in these interrogatories is not relevant because it does not tend to establish a material fact, make a fact at issue more or less probable or support a reasonable inference or presumption regarding a material fact.  As the Commission stated in its February 28, 2019 order instituting this investigation, the purpose of this proceeding is consideration of the lawfulness, justness and reasonableness of Peoples’ existing rates, rules and regulations.  Interrogatories 1-7 and 13 seek a level of detail that are beyond the scope of discovery.  Furthermore, these interrogatories are also overly broad and would require Duquesne to conduct an unreasonable investigation.  Peoples can attempt to impeach Duquesne’s witnesses with narrower interrogatories.  As such, Peoples’ motion is denied.
ORDER

THEREFORE,

IT IS ORDERED:
1. That the motion of Peoples Natural Gas Company LLC to dismiss objections and compel answers to discovery to Duquesne Light Company filed at the above captioned docket on May 10, 2019 is hereby denied.
Dated:
May 20, 2019






/s/


 








Joel H. Cheskis








Deputy Chief Administrative Law Judge
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