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	Philadelphia Gas Works
	



OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (the Commission) for consideration and disposition is the Petition for Rescission or Amendment (Petition) filed by Loretta Ferguson (the Complainant or Ms. Ferguson) on September 19, 2018, requesting rescission of the Commission’s Opinion and Order entered June 14, 2018, (June 2018 Order) in the above-captioned proceeding.  On January 28, 2019, Philadelphia Gas Works (PGW or the Company) filed a timely Answer to the Petition.[footnoteRef:2]  For the reasons discussed below, we shall deny the Complainant’s Petition. [2: 	No certificate of service was included with the Petition.  Because the Complainant is not represented by an attorney, the Commission’s Secretary’s Bureau served a copy of the Petition on Philadelphia Gas Works on January 17, 2019.] 

I. [bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On February 21, 2017, the Complainant filed a Formal Complaint (Complaint) against PGW alleging incorrect charges on her bill.  The Complaint was an appeal of a Bureau of Consumer Services (BCS) informal complaint decision at BCS Case No. 341199.  In the Complaint, Ms. Ferguson alleged that PGW wrongfully transferred to her account a $1,952.16 balance accrued by a tenant living at her property and sought a Commission order directing PGW to hold the tenant, not the Complainant, responsible for the amount.

On March 21, 2017, PGW filed an Answer denying all material allegations of fact in the Complaint, stating that it correctly transferred the balance from the tenant to the Complainant after a PGW representative discovered foreign load at the service address.  Answer at 1-2.

		On May 19, 2017, a hearing was held in this matter.  The Complainant appeared pro se and testified.  The Complainant’s ten exhibits (Complainant Exhibits 1 through 10) and PGW’s five exhibits (PGW Exhibits 1 through 5) were admitted into the record.  The record closed on June 20, 2017, after the ALJ received the sixty-two-page hearing transcript.
		
		On October 2, 2017, ALJ Heep’s Initial Decision was served on the Parties (October 2017 Initial Decision), which sustained in part and denied in part the Complaint.

On October 12, 2017, the Complainant filed Exceptions to the October 2017 Initial Decision.  On November 2, 2017, PGW filed Replies to Exceptions.

On June 14, 2018, the Commission entered the June 2018 Order denying the Exceptions filed by Ms. Ferguson.  The June 2018 Order also modified, in part, the October 2017 Initial Decision and dismissed Ms. Ferguson’s Complaint.

On September 19, 2018, Ms. Ferguson filed the instant Petition seeking rescission or amendment of the June 2018 Order.  On September 24, 2018, the Secretary’s Bureau served a letter on Ms. Ferguson explaining that the Petition was missing a verification as required under 52 Pa. Code § 1.36(a).  On October 9, 2018, Ms. Ferguson filed a signed verification in connection with the Petition.  On November 6, 2018, Ms. Ferguson filed an additional letter in connection with the Petition, containing argument in support of her request for rescission or amendment of the June 2018 Order.

The Complainant’s Petition did not include proof of service on PGW.  On January 17, 2019, the Secretary of the Commission served PGW with a copy of the Petition and of the letter filed on November 6, 2018.

PGW filed its Answer to the Petition on January 28, 2019.

II.  Discussion

A. Legal Standards

The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of a final Commission decision pursuant to 66 Pa. C.S. § 703(g) (Rescission and amendment of orders), providing as follows:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.


66 Pa. C.S. § 703(g).

Petitions for rescission or amendment of a Commission order are governed by Section 5.572 of our regulations, 52 Pa. Code § 5.572, and are permitted to be filed at any time in accordance with Section 703(g) of the Code.  52 Pa. Code § 5.572(d).

By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process of notice and opportunity to be heard.  66 Pa. C.S. § 703(g); see Department of Highways v. Pa. PUC, 185 Pa. Super. 418, 138 A.2d 143 (1958).  “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (Pa. 1980); see also West Penn Power Co. v. Pa. PUC, 659 A.2d 1055, 1056 (Pa. Cmwlth. 1995) (West Penn Power); see also Feleccia v. PPL Electric Utilities Corp., Docket No. C-20016210 (Order entered March 7, 2003) (Feleccia).

While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part”, at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854  (Pa. Super. Ct. 1935)).  As we stated in Duick:

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.


Duick at 559.  “To establish a proper basis for rescission, a petitioner must first establish the existence of newly discovered evidence, a substantial change in circumstances, or an error of fact or law.”  Feleccia, slip op. at 3 (citing Duick at 559).

As a matter soundly within the Commission’s discretion, a decision to deny a petition for rescission or amendment will only be overturned where a reviewing court finds an abuse of discretion “where the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power, 659 A.2d at 1065.

Any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B. June 2018 Order

In the June 2018 Order, we denied Ms. Ferguson’s Exceptions to the October 2017 Initial Decision.  Based upon our review of the record and the applicable law, we concluded that the Complainant’s Exceptions lacked merit.  June 2018 Order at 14-27.

On the main issue of whether PGW violated applicable law by holding Ms. Ferguson responsible for the usage charges on the account at the service address for the period October 2015 through September 2016 when a foreign load condition existed, we identified the following pertinent facts of record: (1) beginning in October 2015, the Complainant intended for the tenant to rent only a restricted portion of the building as a residential unit, while her daughter’s commercial business would operate in the remainder of the building; (2) there was only one gas meter for the entire premises; (3) the Complainant intended for the tenant to put the gas bill in her name; (4) the Complainant never reported the foreign load to PGW; (5) the Complainant knew the tenant resided in the premises before PGW found the foreign load; (6) PGW discovered the foreign load in August 2016, when it conducted the field inspection in response to the tenant’s foreign load complaint; (7) the Complainant did not fix the foreign load wiring in the building while the tenant resided there.  June 2018 Order at 25.

After reviewing the record, we affirmed, in part, the ALJ’s finding that a foreign load existed at the service address beginning in October 2015.  However, we declined to adopt the ALJ’s determination that the gas usage on the account after March 2016 was not foreign load.  We concluded that PGW was correct to hold the Complainant responsible for the entire arrearage accrued on the account while the tenant was the customer of record and while a foreign load condition existed, which included the period after March 2016.  Accordingly, we modified, in part, the October 2017 Initial Decision.

We concluded that Ms. Ferguson’s Complaint against PGW warranted a full dismissal because there was insufficient evidence to find that PGW violated the Code, the Commission’s Regulations or Orders by holding the Complainant responsible for the payment of the usage charges that accrued at 257 S. 60th St., Philadelphia, PA for the period from October 2015 through and until September 2016 while a foreign load condition existed at the property.  June 2018 Order at 25-27.

C. Petition and Answer

In the Petition filed on September 19, 2018, Ms. Ferguson stated:

This bill of $2,044,63 belongs to [the tenant] who the PGW gave responsibility to and would not relinquish until she moved out . . . That is PGW’s rule.  I am not responsible for a bill over which I had no control, nor did I ever receive notification or a bill for.


Petition at 1.

In the November 6, 2018 Letter, the Complainant continued:  “PGW should have never allowed [the tenant] responsibility of a commercial property unless she would be fully responsible.”  Id.  The Complainant also states that she is being threatened with a lien on her property and gas shut off and that she signed up to participate in PGW’s Landlord Cooperation Program for protection from liens related to the tenant’s failure to pay its gas bills.  See Complainant’s November 6, 2018 Letter.

In its Answer, PGW argues that the Petition fails to establish a proper basis for rescission.  The Complainant has not established the existence of newly discovered evidence, a substantial change in circumstances, or an error of fact or law.  Instead, according to PGW, the Complainant is attempting to raise the same questions which were specifically considered and decided against her.  PGW asserts that the instant Petition is simply a reiteration of the arguments raised by the Complainant at the evidentiary hearing and again in her Exceptions to the October 2017 Initial Decision.  PGW contends that the Complainant has failed to present any circumstances that would support the Commission disturbing its June 2018 Order.  Answer to Petition at 2-3.

D. Disposition

Upon review, we shall deny the Petition on the basis that the Complainant has not raised any new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in the June 2018 Order.  Rather, the Petition simply repeats the arguments that she raised in her Exceptions.  In the June 2018 Order, we denied each of those Exceptions after we discussed each one at length, along with the applicable law, our analysis and our conclusion.  June 2018 Order at 15‑27.

As noted, the Complainant argues in her Petition that “PGW should have never allowed [the tenant] responsibility of a commercial property unless she would be fully responsible.”  The Complainant claims that as the property owner, she had no notice or control over the account being put into the tenant’s name.  In the June 2018 Order, we addressed the same or similar argument that the Complainant raised in her Exceptions.  June 2018 Order at 15-16 (citing Exc. at 1).  In denying the Complainant’s Exceptions, we found no evidence in the record to support a finding of a violation by PGW for having accepted the tenant’s service application and placing the account for the service address in the tenant’s name in October 2015.  Id.  We found that the Complainant failed to carry her burden of proof on her claim.  June 2018 Order at 16-18.  We determined that PGW was not required under the applicable provisions of the Code, our Regulations or the Company’s tariff to obtain and review a copy of a lease agreement before accepting the tenant’s application for service.  We also determined that PGW was not required under the Code or our Regulations to separately notify or obtain the permission of the property owner/landlord before accepting the tenant’s service application.  Id. at 16-17.  We explained that 52 Pa. Code § 56.32(c) obligates public utilities to safeguard an applicant’s identification information and to require a utility to seek the property owner’s permission before accepting a tenant-applicant’s service application would run afoul of a utility’s obligations under Section 56.32(c).  Id. at 18.  

As we explained in the June 2018 Order, the record clearly established that the unit in which the tenant resided was a residential rental unit.  The record also established that the Complainant intended the tenant’s residential unit to be restricted from the remainder of the building designated for a commercial use and occupied by the Complainant’s daughter’s commercial business.  However, there was only one meter for the entire premises.  We explained that the Complainant’s own testimony and exhibits at the hearing showed that the Complainant, as the property owner, created a mixed-use building by signing the lease that granted the tenant restricted residential access to a portion of the building while also granting the property manager access to the remainder of the building to run a separate commercial business.  June 2018 Order at 21-22.  We explained in the June 2018 Order that the questions of whether the tenant was initially a lawful tenant, or whether the tenant somewhere along the way stopped being a lawful tenant (i.e., whether the tenant became a squatter), were claims for a court of competent  subject matter jurisdiction not the Commission.  June 2018 Order at 22-23.  We explained that the circumstances squarely fit the definition of a mixed-use residential/commercial building containing one residential dwelling unit not individually metered from the commercial unit, requiring the application of the foreign load rules pursuant to Section 1529.1 of the Code.  June 2018 Order at 25.

[bookmark: _Hlk6916549]In her Petition, the Complainant argues that she never received a notice or a bill informing her that the tenant had an outstanding balance for which she could be responsible.  In the June 2018 Order, we addressed the same or similar argument raised in the Complainant’s Exceptions.  June 2018 Order at 27 (citing Exc. at 2).  In denying the Complainant’s Exceptions on this issue, we noted that nothing in the Code or the Commission’s Regulations make a utility responsible for educating property owners as to the property owner’s duties and obligations under the law relating to a tenant’s rights regarding utility service.  June 2018 Order at 27.  We explained that if the property owner failed to provide the required notice under Section 1529.1(a) to the utility, the utility is required to proceed as if such notice had been provided.  We concluded that PGW had an affirmative duty to investigate the premises upon receiving the foreign load or high bill complaint from the tenant and to hold the property owner responsible for the account balance upon discovering the foreign load, which PGW had properly done in August 2016.  Id. at 28.  Additionally, we explained that PGW, prior to a finding of foreign load on the account, was prohibited from notifying or sending a bill to the Complainant regarding the outstanding arrearage on the account, as to do so would have been in violation of PGW’s obligation to restrict the release of the tenant’s private customer information.  Id. (citing 52 Pa. Code §§ 56.32(c), 62.78).

Finally, in her Petition, the Complainant states that she is being threatened with a lien on her property and gas shut off and that she signed up to participate in PGW’s Landlord Cooperation Program (LCP) for protection from liens related to the tenant’s failure to pay its gas bills.  In the June 2018 Order, we addressed the same or similar argument raised in the Complainant’s Exceptions. June 2018 Order at 28 (citing Exc. at 3).  In denying the Exceptions, we explained that the Complainant’s enrollment into PGW’s LCP was not relevant to our decision as it did not relieve her from being obligated to PGW for the usage charges incurred on the account while a foreign load condition existed.  June 2018 Order at 29.  We also affirmed the ALJ’s conclusion in the October 2017 Initial Decision that the Commission lacks subject matter jurisdiction to address the allegations relating to liens and any breach by PGW of its obligations under the LCP.  Id. (citing Fisher v. Philadelphia Gas Works, Docket No. F-2010-2215047 (Final Order entered July 31, 2012)).

Based on the foregoing discussion, we shall deny Ms. Ferguson’s Petition because she has not established a proper basis for disturbing the June 2018 Order.

III. Conclusion

Based upon our review of the record and the applicable law, we shall deny the Petition for Rescission or Amendment filed by Ms. Ferguson; THEREFORE,

IT IS ORDERED:
1. That the Petition for Rescission or Amendment filed by Loretta Ferguson, in this proceeding at Docket No. C-2017-2591174, is denied, consistent with Opinion and Order.

2. That this proceeding is marked closed.


[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: May 23, 2019
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