BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Pennsylvania-American		:
Water Company under Sections 507, 			:
1102 and 1329	of the Public Utility Code for		:		A-2018-3004933
Approval of its Acquisition of wastewater		:
system assets of Exeter Township 			:



SCHEDULING ORDER


On September 25, 2018, Pennsylvania-American Water Company (PAWC or Company) filed an Application under Sections 507, 1102, and 1329 of the Pennsylvania Public Utility Code seeking the Pennsylvania Public Utility Commission’s approval of the acquisition of the Exeter Township (Exeter) sewer system and the right of PAWC to provide wastewater service in the areas served by the Township and approval of the ratemaking rate base of the assets as determined under Section 1329(c)(2) of the Public Utility Code.  By Secretarial Letter dated October 1, 2018, the Commission notified PAWC that the Section 1329 Application was not accepted for filing purposes because the Application was incomplete.

On December 5, 2018, PAWC filed an Amended Section 1329 Application with the [image: ]Commission.  On December 19, 2018, the Commission notified PAWC that the Section 1329 Application had been conditionally accepted for filing. According to that Secretarial Letter, the Commission would not accept the Section 1329 Application until PAWC complied with certain customer notice requirements.

On December 14, 2018, the Office of Consumer Advocate (OCA) filed a Petition to Reject or Hold in Abeyance Acceptance of the Application.  PAWC filed an Answer on December 17, 2018.  On December 20, 2018, the Bureau of Investigation and Enforcement (I&E) filed a Motion to Reject or Hold in Abeyance Pennsylvania-American Water Company's Amended Application.  PAWC filed an Answer on December 26, 2018.
On December 28, 2018, Exeter filed a Petition to Intervene. On January 7, 2019, the Borough of St. Lawrence (St. Lawrence) filed a Petition to Intervene. On January 9, 2019, Exeter filed an Answer to I&E's Motion to Reject or Hold in Abeyance. On January 14, 2019, St. Lawrence filed the "Response of Intervenor, Borough of St. Lawrence to Application for Certificate of Public Convenience and Application for Approval of Transfer."

The OCA filed a Protest and Public Statement on January 14, 2019, and a Petition for Stay on that same date. PAWC filed an Answer to the Petition for Stay on January 16, 2019, and Exeter filed an Answer to the Petition for Stay on February 4, 2019.

On February 8, 2019, the Commission issued four Secretarial Letters to the following parties:

one addressed to the OCA indicating that the documents it filed on December 14, 2018 and January 14, 2019 were filed at an inactive docket, and would be addressed if the docket became active;[image: ]

one addressed to I&E indicating that the document it filed on December 20, 2018 was filed at an inactive docket, and would be addressed if the docket became active;[image: ]

one addressed to Exeter indicating that the documents it filed on January 9, 2019 and February 4, 2019 were filed at an inactive docket, and would be addressed if the docket became active; and

[image: ]one addressed to PAWC indicating that its filings of December 17, 2018, December 26, 2018, and January 16, 2019 were filed at an inactive docket, and would be addressed if the docket became active.


On March 8, 2019, PAWC notified the Commission that PAWC would shortly begin giving the required customer notices. On April 15, 2019, PAWC filed a verification stating that it had complied with all required customer notices. Consequently, on April 16, 2019, the Commission issued a Secretarial Letter accepting the Amended Application for filing. PAWC subsequently provided notice of the Application to certain municipalities, water and wastewater utilities, and state agencies. On April 27, 2019, notice of the Amended Application was published in the Pennsylvania Bulletin, with a deadline of May 14, 2019 for filing Protests or Petitions to Intervene.  No additional Protests were filed by the May 14, 2019 deadline.

The Commission assigned this case to its Office of Administrative Law Judge (OALJ) on April 17, 2019.  By Notice dated April 17, 2019, OALJ scheduled an Initial Prehearing Conference for Friday, May 17, 2019 at 10:00 a.m. in Hearing Room 2 of the Commonwealth Keystone Building, 400 North Street, Harrisburg, PA  17120 before Administrative Law Judge Andrew M. Calvelli.  On April 22, 2019, OALJ issued a Prehearing Conference Order concerning various issues to be addressed at the Prehearing Conference.

The Initial Prehearing Conference was held as scheduled and various procedural matters were discussed.  Appearing at the Conference were the following attorneys: 

David Zambito, Esquire, on behalf of PAWC
Harrison Breitman, Esquire, on behalf of OCA
Christine Maloni Hoover, Esquire, on behalf of OCA
Erika McLain, Esquire, on behalf of I&E
Joan London, Esquire, on behalf of St. Lawrence
Samuel Cortes, Esquire, on behalf of Exeter
Barnett Satinsky, Esquire, on behalf of Exeter

The first issues addressed at the Conference were the Petitions to Intervene filed by Exeter and St. Lawrence.  Those Petitions were unopposed and were granted.

The next issues addressed were various pending Motions, most of which had been filed prior to this case being assigned to OALJ.  By agreement of the parties, those Motions were withdrawn, without prejudice and with leave to refile, preserving the various parties’ legal arguments set forth in the Motions.  Specifically, the following Motions filed prior to this case being assigned to OALJ were withdrawn:


OCA’s Petition to Reject or Hold in Abeyance, filed on December 14, 2018
I&E’s Motion to Reject or Hold in Abeyance, filed on December 20, 2018
OCA’s Petition for Stay, filed on January 14, 2019

Also addressed was OCA’s Motion to Expedite Discovery, filed on April 18, 2019.  The parties advised that they had agreed upon a litigation schedule in this case and had also agreed upon discovery procedures and deadlines.  As a result, OCA agreed to withdraw its Motion without prejudice and with leave to refile, preserving its legal arguments set forth in the Motion.

I advised the parties that their on-the-record oral requests to withdraw the various Motions would be sufficient and that I would enter an appropriate order regarding those requests in this Scheduling Order.

[bookmark: _Hlk9937114]The next issue addressed was the litigation schedule.  The parties advised that they had agreed upon the following schedule, which I agreed to adopt in this Scheduling Order:

Non-Company Direct Testimony		June 7, 2019
Rebuttal Testimony 				June 18, 2019
Surrebuttal Testimony				June 26, 2019
Hearings (With Oral Rejoinder Testimony)	June 27-28, 2019
Main Briefs					July 10, 2019
Reply Briefs					July 18, 2019
Recommended Decision			August 9, 2019
Exceptions					August 19, 2019
Reply Exceptions				August 27, 2019

The parties agreed that the above filings could be electronically filed no later than 4:30 p.m. in order to be considered as having been served on that day, provided that a hard copy of the filing was mailed to the parties the next business day.  The parties also agreed to the following modifications to the Commission’s discovery rules:
a. Answers to written interrogatories shall be served in-hand within five (5) calendar days of service.

b. Objections to interrogatories shall be communicated orally within two (2) calendar days and in writing within three (3) calendar days of service of the interrogatories.

c. Motions to dismiss objections and/or direct the answering of interrogatories shall be filed within two (2) calendar days of service of the written objections.

d. Answers to motions to dismiss objections and/or direct the answering of interrogatories shall be filed within two (2) calendar days of service of such motions.

e. Responses to requests for document production, entry for inspection, or other purposes must be served in-hand within five (5) calendar days.

f. Requests for admissions will be deemed admitted unless answered or denied within three (3) calendar days of service.

g. Discovery and all discovery-related pleadings, such as objections, motions or answers, served after 12:00 noon on a Friday or after 12:00 noon the day before a holiday recognized by the Commission will be deemed to have been served on the following business day for purposes of tracking due dates.

h. The parties are directed to make every reasonable effort to comply with the discovery response times set forth in this agreement.  In those instances when compliance is not possible, despite a party’s best efforts, the responding party shall so advise and the parties shall work together to address the requests and responses on a timely basis.

i. These discovery rule modifications are for the limited purpose of this proceeding and should not be viewed as binding, or otherwise limiting, upon positions taken by the parties in any other proceeding.


Finally, the parties were reminded that Commission policy promotes settlements.  52 Pa. Code §5.231(a).  The parties are encouraged to commence settlement discussions as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary and the scheduled hearing will be cancelled.  The parties are reminded, however, that decisions of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  Any settlement submitted for approval must be supported by substantial evidence, with sufficient facts set forth by the parties to meet this evidentiary requirement.

ORDER


	THEREFORE,

	IT IS ORDERED:

1. That the Petition to Intervene filed by Exeter Township on December 28, 2018 is hereby granted.

2. That the Petition to Intervene filed by the Borough of St. Lawrence on January 7, 2019 is hereby granted.

3. That the following litigation schedule is adopted for this case:

Non-Company Direct Testimony		June 7, 2019
Rebuttal Testimony 				June 18, 2019
Surrebuttal Testimony				June 26, 2019
Hearings (With Oral Rejoinder Testimony)	June 27-28, 2019
Main Briefs					July 10, 2019
Reply Briefs					July 18, 2019
Recommended Decision			August 9, 2019
Exceptions					August 19, 2019
Reply Exceptions				August 27, 2019

4. That the Office of Consumer Advocate’s Petition to Reject or Hold in Abeyance, filed on December 14, 2018, is hereby withdrawn without prejudice and with leave to re-file with the legal arguments set forth in the Motion preserved.

5. That the Bureau of Investigation and Enforcement’s Motion to Reject or Hold in Abeyance, filed on December 20, 2018, is hereby withdrawn without prejudice and with leave to re-file with the legal arguments set forth in the Motion preserved.

6. [bookmark: _Hlk9936874]That the Office of Consumer Advocate’s Petition for Stay, filed on January 14, 2019, is hereby withdrawn without prejudice and with leave to re-file with the legal arguments set forth in the Motion preserved.

7. That the Office of Consumer Advocate’s Motion to Expedite Discovery, filed on April 18, 2019, is hereby withdrawn without prejudice and with leave to re-file with the legal arguments set forth in the Motion preserved.

8. That the parties shall receive all documents and shall copy all other parties on documents they file with the Commission or serve on me.  The parties shall serve the documents listed in Ordering Paragraph Number 3 above so that the documents are received in-hand by the parties and presiding officer no later than 4:30 p.m. on the dates listed.  The parties may serve those documents via e-mail to meet this requirement, with hard copy to follow by regular first class mail the following business day, so long as the electronic version is Microsoft Word compatible and no larger than 5 MB per email.  The parties shall not file testimony with the Commission, but shall file a certificate of service.

9. That written testimony shall comply with the requirements of 52 Pa. Code §5.412 and shall be marked with numerical, sequential statement numbers.  Parties serving pre-served testimony pursuant to 52 Pa. Code § 5.412(f) are required, within thirty (30) days after the final hearing, to either e-File with or provide to the Secretary’s Bureau a Compact Disc (CD) containing all testimony furnished to the court reporter during the proceeding, consistent with the Commission’s Implementation Order, dated January 10, 2013, at Docket No. M-2012-2331973.
10. That all parties shall comply with the provisions of 52 Pa. Code §5.243(e) which prohibits the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.

11. That the parties shall conduct discovery pursuant to 52 Pa. Code §§5.321-5.373, subject to the below-listed modifications:

a.	Answers to written interrogatories shall be served in-hand within five (5) calendar days of service.

b.	Objections to interrogatories shall be communicated orally within two (2) calendar days and in writing within three (3) calendar days of service of the interrogatories.

c.	Motions to dismiss objections and/or direct the answering of interrogatories shall be filed within two (2) calendar days of service of the written objections.

d.	Answers to motions to dismiss objections and/or direct the answering of interrogatories shall be filed within two (2) calendar days of service of such motions.

e.	Responses to requests for document production, entry for inspection, or other purposes must be served in-hand within five (5) calendar days.

f.	Requests for admissions will be deemed admitted unless answered or denied within three (3) calendar days of service.

g.	Discovery and all discovery-related pleadings, such as objections, motions or answers, served after 12:00 noon on a Friday or after 12:00 noon the day before a holiday recognized by the Commission will be deemed to have been served on the following business day for purposes of tracking due dates.

h.	The parties are directed to make every reasonable effort to comply with the discovery response times set forth in this agreement.  In those instances when compliance is not possible, despite a party’s best efforts, the responding party shall so advise and the parties shall work together to address the requests and responses on a timely basis.
i.	These discovery rule modifications are for the limited purpose of this proceeding and should not be viewed as binding, or otherwise limiting, upon positions taken by the parties in any other proceeding.


12. That all motions to compel shall contain a certification by counsel setting forth the informal discovery undertaken and their efforts to resolve their discovery disputes informally.  If a motion to compel does not contain this certification, the parties will be directed to pursue informal discovery.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§5.361, 5.371-5.372.

13. That the evidentiary hearing will be held in Harrisburg and will commence at 10:00 a.m. unless changed by the presiding officer.  The evidentiary hearing in this matter constitutes a formal legal proceeding and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.

14. That the parties shall stipulate to any matters which they can reasonably stipulate to, in order to expedite this proceeding, lessen the burdens of time and expense of litigation on all parties and conserve administrative hearing resources.  52 Pa. Code §§5.232 and 5.234.

15. That the parties are directed to develop a common briefing outline which shall be presented at the time of the evidentiary hearing.  All briefs will follow the common outline.  If the parties cannot agree upon a common briefing outline, they shall present a recommended outline and be prepared to discuss their recommendations at the evidentiary hearing.

16. That the transcript of the evidentiary hearings shall be provided to the parties on an expedited basis, with a three (3) day turnaround.


17. That any provision of this order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa. Code §5.223(a).



Date:  May 28, 2019						      /s/		                 
						Andrew M. Calvelli
						Administrative Law Judge
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A-2018-3004933- APPLICATION OF PENNSYLVANIA-AMERICAN WATER COMPANY-WASTEWATER, FOR APPROVAL OF (1) THE TRANSFER, BY SALE, OF SUBSTANTIALLY ALL OF THE TOWNSHIP OF EXETER'S ASSETS, PROPERTIES AND RIGHTS RELATED TO ITS WASTEWATER COLLECTION AND TREATMENT SYSTEM TO PENNSYLVANIA-AMERICAN WATER COMPANY, AND (2) THE RIGHTS OF PENNSYLVANIA-AMERICAN WATER COMPANY TO BEGIN TO OFFER OR FURNISH WASTEWATER SERVICE TO THE PUBLIC IN PORTIONS OF THE TOWNSHIP OF EXETER, AND IN PORTIONS OF ALSACE AND LOWER ALSACE TOWNSHIPS, AND TO FOUR BULK SERVICE INTERCONNECTION POINTS WITH ST. LAWRENCE BOROUGH, BERKS COUNTY, PENNSYLVANIA.



DAVID P ZAMBITO ESQUIRE
JONATHAN NASE ESQUIRE 
COZEN O'CONNOR
17 NORTH SECOND ST SUITE 1410
HARRISBURG PA  17101
717.703.5892
717.773.4191
ACCEPTS E-SERVICE
Representing PAWC

SUSAN SIMMS MARSH ESQUIRE
PENNSYLVANIA AMERICAN WATER COMPANY
852 WESLEY DRIVE
MECHANICSBURG PA  17055
717.550.1570
ACCEPTS E-SERVICE
Representing PAWC

CHRISTINE M HOOVER ESQUIRE
HARRISON W BREITMAN ESQUIRE
OFFICE OF CONSUMER ADVOCATE
5TH FLOOR FORUM PLACE
555 WALNUT STREET
HARRISBURG PA  17101
717.783.5048
ACCEPTS E-SERVICE 
Representing OCA



ERIKA MCLAIN ESQUIRE
PO BOX 3265
HARRISBURG PA  17105-3265
717.783.6170
Accepts E-Service
Representing BIE

BARNETT SATINSKY ESQUIRE
FOX ROTHSCHILD LLP
2000 MARKET STREET 20TH FLOOR
PHILADELPHIA PA  19103-3222
215.299.2088
ACCEPTS E-SERVICE 
Representing Exeter Township

SAMUEL W CORTES ESQUIRE
FOX ROTHSCHILD LLP
747 CONSTITUTION DRIVE
SUITE 100
EXTON PA  19341
610.458.4966
ACCEPTS E-SERVICE
Representing Exeter Township

JOAN E LONDON ATTORNEY
KOZLOFF STOUDT
2640 WESTVIEW DRIVE
WYOMISSING PA  19610
610.670.2552
ACCEPTS E-SERVICE
Representing Borough of St. Lawrence
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