BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


	
Thomas E. List					:													:
	v.						:		C-2018-3003090
							:		C-2018-3003091
Metropolitan Edison Company	 		:	



[bookmark: _Hlk535993358][bookmark: _Hlk8721894]INTERIM ORDER
HOLDING IN ABEYANCE RESPONDENT’S MOTION TO DISMISS AND COMPELLING COMPLAINANT TO PROVIDE FULL AND COMPLETE RESPONSES TO RESPONDENT’S DISCOVERY REQUESTS 
AND TO EXCHANGE WITNESS INFORMATION

Thomas E. List (Complainant) filed two Formal Complaints (Complaints) with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent) on June 27, 2018.  In the Complaint docketed at Docket No. 
C-2018-3003090 (First Complaint), Complainant averred that Respondent was threatening to terminate electric service at 920 Imperial Drive, Mohnton, PA 19540, unless Complainant agreed to the installation of a smart meter, and he does not want a smart meter installed due to health and privacy concerns.  As relief, Complainant requested that he be allowed to “opt out” of the smart meter program and keep an analog meter with no penalty or additional monthly fees.    

In the Complaint docketed at Docket No. C-2018-3003091 (Second Complaint), Complainant averred that Respondent terminated electric service at 843 Imperial Drive, Mohnton, PA 19540, because Complainant refused the installation of a smart meter, and he does not want a smart meter installed due to health and privacy concerns.  As relief, Complainant requested that he be allowed to “opt out” of the smart meter program and keep an analog meter at this address with no penalty or additional monthly fees.    

		On July 19, 2018, Respondent filed Answers and New Matters to each of the Complaints, admitting that it provides residential electric service to 920 Imperial Drive, Mohnton, PA 19540 and 843 Imperial Drive, Mohnton, PA 19540 (service locations), and averring that Complainant refused the installation of a smart meter at the service locations; Respondent is required by Act 129 of 2008[footnoteRef:1] (Act 129) and its Commission-approved Smart Meter Deployment Plan (SMP) to install a smart meter; and Complainant’s refusal to allow the installation of a smart meter constitutes legal grounds to terminate service to the service locations.  Respondent denied the remaining material allegations set forth in the Complaints.   [1:  	66 Pa.C.S. § 2806.1 et seq. ] 


On July 19, 2018, Respondent also filed Preliminary Objections to the Complaints, averring that the requests for relief for an exemption from the installation of a smart meter is not legally recoverable; Complainant failed to allege Respondent violated any Commission statute, regulation, order, or tariff provision with regard to the proposed installation of the smart meter at the service locations; and Respondent is required by Act 129 and its SMP to install a smart meter at the service locations.  Respondent argued the Complaints are legally insufficient, because they fail to state a claim upon which the Commission can grant relief; a hearing is not in the public interest; and the Complaints do not meet the standards set forth in recent Commission decisions in order to survive preliminary objections. 
  
The Preliminary Objections filed in each case included a Notice to Plead, requiring Complainant to file a response within ten days of service.  Complainant did not file a response to the Preliminary Objections in either case.  

		On August 22, 2018, the Commission issued Motion Judge Assignment Notices, assigning both proceedings to me.

On November 19, 2018, upon receipt of the Motion Judge Assignment Notices, I issued two Interim Orders, one in each case, denying the Preliminary Objections. 

On November 19, 2018, I issued two additional Interim Orders, establishing an initial litigation schedule for each case.  I ordered the Parties to, inter alia, provide the names, addresses, and written summaries of the expected testimony for each witness (witness information) to the other party by January 24, 2019.   

On January 17, 2019, I issued an Interim Order, consolidating the proceedings for Docket Nos. C-2018-3003090 and C-2019-3003091 under Docket No. C-2018-3003090.  

On January 24, 2019, Respondent filed a certificate of service regarding its service of its witness information upon Complainant.  

		On February 5, 2019, Respondent filed a certificate of service regarding its service of Interrogatories and Requests for Production of Documents (discovery requests) upon Complainant.  Objections were due by February 15, 2019, and responses were due by February 25, 2019.  

On March 5, 2019, Respondent filed a Motion to Compel Responses to Interrogatories and Document Requests (Motion to Compel), averring, inter alia, it had not received any response to its discovery requests.  The Motion to Compel contained a Notice to Plead, requiring Complainant to file a response within five days of service.  Complainant did not file a response to the Motion to Compel.
  
		On March 15, 2019, I issued an Interim Order, granting Respondent’s Motion to Compel and ordering Complainant to serve full and complete responses to the discovery requests upon Respondent’s counsel and file a certificate of service with the Commission’s Secretary no later than April 8, 2019. 

		On April 23, 2019, Respondent filed a Motion to Dismiss Complaints of 
Thomas E. List for Failure to Comply with Orders (Motion to Dismiss), averring, inter alia, Complainant failed to provide his witness information to Respondent in violation of the November 19, 2018 Interim Order and failed to provide responses to Respondent’s Discovery Requests in violation of the March 15, 2019 Interim Order.  Respondent argued the Complaints should be dismissed in their entirety, because Complainant’s failure to respond to the Discovery Requests and provide witness information demonstrates Complainant’s lack of cooperation and willingness to participate in the proceeding as required by the Commission’s regulations.  

		The Motion to Dismiss contained a Notice to Plead, requiring Complainant to file a response within five days of service.  Complainant did not file a response to the Motion to Dismiss. 

		On May 6, 2019, I received a one-page letter from Complainant dated 
May 2, 2019.  Complainant stated, in part, that based upon what he has read of hearings requesting permission to opt-out of the smart meter installation program, “It would be pointless for me to pursue an opt-out through a hearing in your courtroom.” 

		As of the date of this Initial Decision, Complainant has not filed certificates of service regarding his service of responses to the Discovery Requests or his service of his witness information upon Respondent.  
		
		Under the circumstances, in order to provide Complainant with a final opportunity to comply with the order granting Respondent’s Motion to Compel entered on March 15, 2019 and the Interim Order requiring the exchange of witness information entered on 
November 19, 2018, the motion to dismiss will be held in abeyance, subject to the terms set forth in the ordering paragraphs below.

		THEREFORE,

IT IS ORDERED:

1. That Complainant shall serve upon Counsel for Respondent, full and complete responses to the Interrogatories and Requests for Production of Documents forwarded by Respondent to Complainant, and file and serve upon Respondent’s legal counsel and the undersigned Presiding Officer, a certificate of service regarding said service, on or before 
June 7, 2019.
1. That Complainant shall serve upon Counsel for Respondent, its witness identification information and summaries of expected testimony as provided in the Interim Order entered on November 19, 2018, and file and serve upon Respondent’s legal counsel and the undersigned Presiding Officer, a certificate of service regarding said service, on or before 
June 7, 2019.

[bookmark: _GoBack]3.	That on or before June 13, 2019, each Party shall file a status report in this proceeding and provide a copy to the opposing party and the undersigned Presiding Officer, detailing the extent of compliance of the parties with this order.  


Date:  May 30, 2019							/s/				
							Jeffrey A. Watson
						       	Administrative Law Judge
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