BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michele Hriadil and Francis Hriadil			:
							:
[bookmark: _GoBack]	v.						:		C-2016-2571726
							:
Duquesne Light Company				:
					


INTERIM ORDER
GRANTING, IN PART, THE MOTION IN LIMINE TO PRECLUDE
COMPLAINANTS’ PURPORTED EXPERT TESTIMONY FOR FAILURE
TO  PRODUCE REQUIRED EXPERT REPORTS AND REQUIRING
THE EXCHANGE OF EXPERT REPORTS BETWEEN THE PARTIES OF ALL
INDIVIDUALS WHO INTEND TO PRESENT ANY EXPERT TESTIMONY


Procedural Background

Michele Hriadil and Francis Hriadil (Complainants) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent or Company) on October 3, 2016, alleging, inter alia, the existence of reliability, safety or quality problems with their electric service and objecting to the installation of a smart meter in their home.  Complainants essentially aver that smart meters are unsafe, present privacy concerns, are vulnerable to cyber threats, are inferior in quality to analog meters and present serious health concerns.  Complainants further aver that there is a correlation to radio frequency (RF) exposure to neurological, cardiac, and pulmonary disease, as well as reproductive and developmental disorders, immune dysfunction, cancer and other health conditions.  Complainants aver that the young and elderly populations, are particularly susceptible to these harmful effects and that Complainants are elderly and suffer from chronic conditions.  Complainants aver that the smart meters are not certified by Underwriters Laboratories, there is a potential for the meters to explode, and the meters are not always installed by certified electricians and that fires have been caused by the quality of meter construction and the lack of evaluations and inspections.  Complainants also object to the cost of implementing and installing the meters.  As relief, Complainants request that the Commission order Respondent to forego installation of a smart meter at their residence.  

On November 4, 2016, Respondent filed an Answer and New Matter to the Complaint, essentially denying the material allegations set forth in the Complaint.  Respondent avers that Complainants have refused to permit technicians to install a smart meter in their home.  Respondent further avers it is required by Act 129 of 2008,[footnoteRef:1] to install the AMI meter.    [1:  	66 Pa.C.S. §§ 2806.1, et seq. 
] 


		On November 4, 2016, Respondent also filed preliminary objections to the Complaint.  Respondent essentially avers that the Complaint is legally insufficient.  

		On November 29, 2016, Complainants filed a response to the preliminary objections and averred that the preliminary objections served upon Complainants failed to include a page 5.  On December 6, 2016, Respondent filed a copy of its corrected preliminary objections, which included page 5 of the preliminary objections.  Respondent further averred that the Parties agreed that the corrected preliminary objections would be considered by the Commission in place of the Company’s original preliminary objections and that the filing of the corrected preliminary objections would be effective on November 4, 2016; that Complainants may file a response to the corrected preliminary objections by December 21, 2016; and that the deadline for Complainants to file a response to Respondent’s answer and new matter would be January 11, 2017.[footnoteRef:2]  [2:  	The letter from Respondent dated December 6, 2016 outlining the agreement of the Parties uses a date of January 11, 2016.] 


		On December 19, 2016, Complainants filed a response to the corrected preliminary objections of Respondent.    

		Respondent’s preliminary objections were denied by interim order entered on August 16, 2017.  The order denying the preliminary objections pointed out that the standard of proof at a hearing is different than the standard used to dispose of preliminary motions such as the preliminary objections in this case.  In order to prevail on some or all of the assertions raised in the Complaint, Complainants must prove, by substantial evidence, that they are entitled to relief because Respondent has violated the Public Utility Code, a Commission order or regulation, or a Commission-approved tariff of the Company concerning the service provided to them.  This is a higher legal standard than that which was used to determine Respondent’s preliminary objections.  In addition, the Parties were cautioned to review the Public Utility Code as well as the statutes, regulations and decisions applicable to this proceeding and to comply with such legal authority. 

	On December 31, 2018, Respondent filed a Motion In Limine To Preclude Complainants’ Purported Expert Testimony For Failure To Produce Required Expert Reports.  Respondent essentially argued that Complainants should be precluded from presenting testimony from Dr. David Carpenter or Dr. Andrew Michrowski, as they have submitted no expert reports or other documents stating the specific facts and opinions to which they will testify.  On December 31, 2018, Respondent also filed an Answer In opposition To Complainants’ Motion To Allow A Second Expert Witness, Dr. Andrew Michrowski, PhD.  In its Answer, Respondent incorporated the arguments set forth in its Motion In Limine.  Various pleadings and documentation have been submitted by the Parties addressing the issue of the need to provide expert reports in advance of the hearing in this proceeding.  Some of these pleadings and documents will be referenced below.

		On January 23, 2019, the undersigned presiding officer received a pleading entitled “Response to Respondent’s Answer in Opposition to Complainants Motion to Allow a Second Expert Witness Dr. Michrowski and Motion in Limine to Preclude Complainants Purported Expert Testimony for Failure to Produce Required Expert Reports.”  Complainants essentially cite language from the interim order entered on February 6, 2018, requiring the Parties to identify their fact and expert witnesses by name and business address and to provide a written summary of the expected testimony of that expert.  Complainants argue they have provided concise, written and signed summaries of each of their proposed expert witnesses.  

		On February 15, 2019, Respondent filed Duquesne Light Company’s Reply to Complainants’ Response to Respondent’s Answer in Opposition to Complainant’s Motion in Limine to Preclude Complainant’s Purported Expert Testimony For Failure to Produce Required Expert Reports.  Respondent essentially argues that in its first set of discovery requests served upon Complainants dated September 11, 2017, Respondent requested various information from Complainants including the identity of their experts, the subject matter on which the expert is expected to testify, the substance of the facts and opinions to which the expert is expected to testify, a summary of the grounds for each opinion and to provide a copy of their expert reports.  Respondent argues that Complainants have consistently refused to disclose this information.  Respondent further argues that Complainants have failed to comply with the discovery requests propounded by Respondent and have failed to satisfy the requirements of 52 Pa.Code § 5.324.  Respondent also argues that Complainants cannot testify as expert witnesses.   

An Interim Order was entered on March 4, 2019, providing that Complainants’ Motion to Allow a Second Expert Witness, Dr. Andrew Michrowski PhD, for the Complainants, filed on December 10, 2018, was being treated as a request to extend the deadlines imposed by the litigation schedule to permit Dr. Andrew Michrowski, PhD to be added to Complainants’ proposed expert witness list and Complainants’ identification of their proposed expert witnesses was permitted to include the identification of Dr. Andrew Michrowski, PhD.  The order further explained that the order was not to be construed to be ruling on the authenticity or admissibility of any evidence or the competency of any witness to testify at the hearing in this proceeding and the Party sponsoring any evidence at the hearing would be required to establish the admissibility of the proposed evidence or testimony at the hearing in this proceeding.

		In addition, the Motion in Limine filed by Respondent was denied, without prejudice, as premature.  Respondent was permitted to refile its Motion upon conclusion of the extended discovery period in this proceeding.  

		On April 18, 2019, Respondent filed its Motion In Limine To Preclude Complainants’ Purported Expert Testimony For Failure To Produce Required Expert Reports.   Respondent argues that Complainants seek to offer unspecified expert testimony at the hearing in this proceeding from four individuals: themselves, Dr. David Carpenter and Dr. Andrew Michrowski.  Respondent asserts that no expert reports or other documents stating the specific facts and opinions to which they will testify, for any of these proposed witnesses, have been provided to Respondent, despite being required to do so by Respondent’s discovery requests and 52 Pa.Code § 5.324(a)(1)(ii). 

		Respondent requests that these four individuals be precluded from providing expert testimony.  Alternatively, Respondent requests the issuance, of an order that (1) compels Complainants to produce reports for each purported expert, including both Complainants, that comply with 52 Pa.Code § 5.324(a)(1)(ii) at least six weeks before the hearing, and (2) precludes expert testimony from any individual who does not timely produce a compliant report.

		Various pleadings and documents have been provided by the Parties regarding this issue.  Some of these pleadings and documents will be referenced below.

		On May 9, 2019, the undersigned presiding officer received a Response to Respondent’s Motion in Limine to Preclude Complainants Purported Expert Testimony for Failure to Produce Required Expert Reports dated May 8, 2019.  Complainants aver, among other things, that they have provided the contact information, the subject matter and substance of each expert’s facts and opinions, the published reports and documents comprising the summary of the grounds for each expert’s opinions, and the curriculum vitae of both Dr. Carpenter and Dr. Michrowski.  Complainants also reference the published expert analyses and reports supplied to the Respondent which were authored by these experts.  Complainants further aver that nothing in the language of the Respondent’s interrogatory expressly defines what their requested report must include and that they have fulfilled their obligation in discovery regarding expert testimony.  Complainants also aver that Respondents arguments were previously made and denied.  

		On May 16, 2019, Respondent filed its Reply To Complainants’ Response To Respondent’s Motion In Limine To Preclude Complainants’ Purported Expert Testimony For Failure To Produce Required Expert Reports.  
		On May 31, 2019, the undersigned presiding officer received an Answer to Respondent’s Reply to Complainants’ Response to Respondent’s Motion in Limine to Preclude Complainants’ Purported Expert Testimony for Failure to Produce Required Expert Reports dated May 30, 2019.  

		A prehearing conference was held on April 24, 2019.  Jeremy Farrell, Esquire appeared for Respondent and Francis Hriadil also participated.  As Respondent points out in its Response filed on May 16, 2019, the Parties disagreed about whether Complainants had provided the information required by 52 Pa.Code § 5.324 in response to Respondent’s discovery requests.  Accordingly, there was significant discussion regarding the submission of written direct expert testimony which would eliminate Complainants uncertainty about what information Complainants must provide in response to Respondent’s discovery requests.  

		During the prehearing conference, the Parties agreed to an in-person hearing in Pittsburgh Pennsylvania on August 19-20, 2019.  The Company requested that all witnesses appear and testify in person.  Francis Hriadil stated that he could not afford to pay for his witnesses to appear in person, even though he had not obtained a cost for in-person testimony from his proposed expert witnesses.  Francis Hriadil requested that his proposed expert witnesses be permitted to testify by telephone.  Francis Hriadil was instructed to discuss the cost of  his expert witnesses testifying at an in-person hearing and their availability to do so, and that a decision would then be made upon presentation of an appropriate motion.  

		Given the hesitance of Mr. Hriadil to provide complete responses to the discovery requests or expert reports in lieu of such discovery responses, I initiated a discussion to consider the submission of written testimony from the proposed experts.  Respondent agreed to the proposal, however  Mr. Hriadil indicated that he would need to speak with his expert witnesses about that option.  I specifically advised the Parties that the options to consider was to provide written expert testimony or expert reports.  Respondent indicated it would agree to the submission of expert reports or written testimony.  Mr. Hriadil indicated he would need to speak to his proposed witnesses.  Accordingly, the Parties were directed to confer with their witnesses and each other and to submit a status report by May 1, 2019 as to whether the Parties were requesting to provide written testimony or expert reports from the proposed expert witnesses.  Francis Hriadil insisted that the information that Complainants provided Respondent was sufficient to qualify as appropriate expert reports despite Respondents insistence that Complainant has not provided the required information in discovery or through the submission of expert reports.  Given the circumstances, I advised the Parties that written direct testimony would be submitted by the proposed experts given the inability of Mr. Hriadil to understand the meaning of an expert report.  Respondent suggested the submission of simultaneously submitting written direct testimony in 30 days regarding all expert testimony and to forego written rebuttal testimony in favor of live cross examination.  Mr. Hriadil indicated that he was not in agreement with this proposal, but requested that the written testimony be submitted in July.

		Respondent further advised that it has not received an exhibit list from Complainants.      

		On May 1, 2019, the undersigned presiding officer received  a written status report from Francis Hriadil dated April 30, 2019.  Beginning at page 10 of Complainants status report, Francis Hriadil stated that both of his experts stated that written testimony would require 16-24 hours of work by each proposed expert, charged at their standard professional rates, which Francis Hriadil indicated would be cost prohibitive.  Accordingly, Francis Hriadil requested that written direct testimony from the proposed not be required and that verbal testimony at the hearing be permitted.  

		Beginning on page 11 of its status report, Francis Hriadil set forth his basis for objecting to providing expert reports from his proposed expert witnesses.  Francis Hriadil attached Exhibits to his status report, including Exhibit 3, which Mr. Hriadil apparently believes constitutes an expert report but, on its face, appears to be a letter enclosing exhibits apparently being sponsored by a witness in a different case from the within proceeding.  Francis Hriadil further appears to argue that he is not required to submit an expert report from his proposed witnesses in advance of the hearing in this proceeding.  

		In light of the apparent cost to Complainants to provide written direct testimony in this proceeding, which has been scheduled for an evidentiary hearing on August 19-20, 2019, the requirement for written direct testimony, under the circumstances, will be excused in order to proceed with the evidentiary hearing as scheduled.  However, Respondent has stated that, in its first set of discovery requests served upon Complainants dated September 11, 2017, Respondent requested various information from Complainants including the identity of their experts, the subject matter on which the expert is expected to testify, the substance of the facts and opinions to which the expert is expected to testify, a summary of the grounds for each opinion as it relates to the Formal Complaint filed by Complainants and to provide a copy of their expert reports.  Respondent asserts that Complainants have consistently refused to disclose this information.  Respondent further argues that Complainants have failed to comply with the discovery requests propounded by Respondent and have failed to satisfy the requirements of 52 Pa.Code § 5.324.     

		Respondent advised that the Company has requested, through discovery, copies of expert reports from the Complainants proposed witnesses or the substance of the facts and opinions of those experts, but that the Company has not been provided with that information.  Mr. Hriadil stated that he believed it was an undue burden placed upon Complainants, to be expected to supply the equivalent of a report that Duquesne Light Company submitted from Dr. Kott and Dr. Mezay.  Respondent advised that the information provided from Complainants proposed experts falls short of what is required by 52 Pa.Code § 5.324(a) and barely references the subject complaint.  Respondent further advised that it requested this specific information from Complainants approximately two years ago and has yet to receive the responses to its discovery requests.  Mr. Hriadil acknowledged that reports were provided from his proposed experts , as it relates to the “whole issue in general” but did not acknowledge that he provided expert reports from his proposed expert witnesses stating the opinions and basis for each opinion and the substantive facts to support each opinion from his witnesses as it relates to the averments set forth in the Formal Complaint filed by Complainants.    
	
	Based upon a review of the pleadings in this proceeding and the statements of Mr. Hriadil at the prehearing conference, it is clear that the information that Complainants provided Respondent in discovery was not responsive or sufficient related to the opinions of Complainants proposed experts and the facts and basis for each such opinion as they relate to the claims set forth in the Formal Complaint.  Accordingly, Complainant was provided an opportunity to submit expert reports in response to the subject discovery requests.  Complainants have failed to provide such responses to the subject discovery requests or to provide expert reports pursuant to 52 Pa.Code § 5.324.

	The Formal Complaint in this matter was filed on October 3, 2016 and despite discovery requests and motions by Respondent to compel or otherwise obtain the requested expert information, Complainants have failed or refused to provide the information reasonably requested by Respondent.  Complainants and Respondent both have due process rights that must be protected.  It is unfair for Respondent to be expected to prepare its defense of the Complaint in this proceeding without receiving the information reasonably requested through discovery.  Accordingly, Complainants will comply with this order should they expect to provide expert testimony or evidence at the evidentiary hearing in this proceeding. 



Under the circumstances, the following order will be entered.

THEREFORE,

IT IS ORDERED:

1. That the  Motion In Limine To Preclude Complainants’ Purported Expert Testimony For Failure To Produce Required Expert Reports filed by Respondent on April 18, 2019, is granted in part, as set forth in the following ordering paragraphs and consistent with this interim order.  

2. That on or before, July 10, 2019, Complainant shall provide Respondent with written reports for each purported expert identified by Complainants, namely Dr. David Carpenter and Dr. Andrew Michrowski, that specifically comply with each and every requirement set forth in 52 Pa.Code § 5.324(a)(1)(ii).  Each of the expert reports shall include the identity of each expert, the subject matter on which the expert is expected to testify, the substance of the facts and opinions to which the expert is expected to testify, and shall set forth the grounds for each opinion as it relates to the claims being advanced by Complainants and as set forth in the Formal Complaint filed by Complainants.  

3. That on or before, July 10, 2019, Complainant shall provide Respondent with written reports for Complainants Francis Hriadil and Michele Hriadil, to the extent that their proposed testimony shall consist of expert testimony or opinion, that specifically comply with each and every requirement set forth in  52 Pa.Code § 5.324(a)(1)(ii). Each of the expert reports shall include the identity of each expert, the subject matter on which the expert is expected to testify, the substance of the facts and opinions to which the expert is expected to testify, and shall set forth the grounds for each opinion as it relates to the claims being advanced by Complainants and as set forth in the Formal Complaint filed by Complainants.  

4. That on or before July 10, 2019, Complainants shall file a certificate of service with the Commission’s Secretary evidencing service of the expert reports identified above upon Respondent and provide copies of the filed certificate of service to the undersigned presiding officer and legal counsel for Respondent.  

5. That in the event that Complainants fail to provide timely, full and complete expert reports compliant with the provisions of this order and 52 Pa.Code § 5.324(a)(1)(ii) for any or all of the proposed expert witnesses identified in these ordering paragraphs, such proposed expert witnesses will be precluded from providing expert testimony in this proceeding.

6. That on or before, July 10, 2019, Complainant shall provide Respondent with a copy of a current curriculum vitae for Dr. David Carpenter, Dr. Andrew Michrowski, Michele Hriadil and Francis Hriadil and file a certificate of service with the Commission Secretary evidencing the service of such documents upon Respondent.  

7. That based upon the reported cost to Complainants to provide written direct testimony in this proceeding, which has been scheduled for an evidentiary hearing on August 19-20, 2019, the requirement for written direct testimony, under the circumstances, will be excused in order to proceed with the evidentiary hearing as scheduled, provided there is timely, full and complete compliance with the terms of this order. 
  
8. That nothing in this order shall be construed to be ruling on the admissibility or competency any expert or other witnesses to testify at the hearing in this proceeding and the Parties will be required to establish the admissibility of the proposed testimony and any proposed evidence at the hearing in this proceeding.


Date:  June 6, 2019								/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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