BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michele Hriadil and					:
Francis Hriadil					:
							:
	v.						:		C-2016-2571726
							:
Duquesne Light Company				:
					


INTERIM ORDER 
DENYING COMPLAINANTS’ PETITION/MOTION TO REOPEN DISCOVERY AND REVISIT/RECONSIDER COMPLAINANTS’ FEBRUARY 20, 2018 
MOTION TO COMPEL DISCOVERY 


Procedural Background

Michele Hriadil and Francis Hriadil (Complainants) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent or Company) on October 3, 2016, alleging, inter alia, the existence of reliability, safety or quality problems with their electric service and objecting to the installation of a smart meter in their home.  Complainants essentially aver that smart meters are unsafe, present privacy concerns, are vulnerable to cyber threats, are inferior in quality to analog meters and present serious health concerns.  Complainants further aver that there is a correlation between radio frequency (RF) exposure and neurological, cardiac, and pulmonary disease, as well as reproductive and developmental disorders, immune dysfunction, cancer and other health conditions.  Complainants aver that the young and elderly populations are particularly susceptible to these harmful effects and that Complainants are elderly and suffer from chronic conditions.  Complainants aver that the smart meters are not certified by Underwriters Laboratories, there is a potential for the meters to explode, the meters are not always installed by certified electricians and that fires have been caused by the quality of meter construction and the lack of evaluations and inspections.  Complainants also object to the cost of implementing and installing the meters.  As relief, Complainants request that the Commission order Respondent to forego installation of a smart meter at their residence.  

On November 4, 2016, Respondent filed an Answer and New Matter to the Complaint, essentially denying the material allegations set forth in the Complaint.  Respondent avers that Complainants have refused to permit technicians to install a smart meter in their home.  Respondent further avers it is required by Act 129 of 2008,[footnoteRef:1] to install the AMI meter.    [1:  	66 Pa.C.S. Sections 2806.1, et seq. ] 


		On November 4, 2016, Respondent also filed preliminary objections to the Complaint.  Respondent essentially averred that the Complaint is legally insufficient.  

		On November 11, 2016, Complainants filed a request regarding an extension of time for Complainants to file responses to the preliminary objections and answer and new matter until December 15, 2016.   

		On November 29, 2016, Complainants filed a response to the preliminary objections and averred that the preliminary objections served upon Complainants failed to include a page 5.  On December 6, 2016, Respondent filed a copy of its corrected preliminary objections, which included page 5 of the preliminary objections.  Respondent further averred that the Parties agreed that the corrected preliminary objections would be considered by the Commission in place of the Company’s original preliminary objections and that the filing of the corrected preliminary objections would be effective on November 4, 2016; that Complainants may file a response to the corrected preliminary objections by December 21, 2016; and that the deadline for Complainants to file a response to Respondent’s answer and new matter would be January 11, 2017.[footnoteRef:2]  [2:  	The letter from Respondent dated December 6, 2016 outlining the agreement of the Parties uses a date of January 11, 2016.] 


		On December 19, 2016, Complainants filed a response to the corrected preliminary objections of Respondent.    

		On January 9, 2017, Complainants filed a response to the answer and new matter filed by Respondent.    

		On January 11, 2017, Complainants filed a response to Respondent’s answer and new matter.  The second paragraph of Complainants’ request for relief included a demand for “a summary judgment in [Complainant’s] favor, and against Duquesne Light….”  On 
January 17, 2017, Respondent filed an answer in opposition to Complainants’ motion for summary judgment.  

		On January 20, 2017, Complainants filed a response to the answer in opposition to Complainants’ motion for summary judgment of Respondent. 
 
		On January 24, 2017, Complainants filed a document entitled “New Matter” and a separate document entitled “Correction to Pulse Table in Complainants’ Response to ANSWER AND NEW MATTER TO FORMAL COMPLAINT.”   On January 27, 2017, Complainants filed a document entitled “NEW MATTER #2.”  Respondent filed a letter dated 
February 2, 2017, in response to the filings by Complainants on January 24, 2017 and 
January 27, 2017.  

		On February 3, 2017, Complainants filed a document entitled “NEW MATTER #3.”  On February 14, 2017, Complainants filed a document entitled “NEW MATTER #4.”  

		A Motion Judge Assignment Notice was issued on May 16, 2017 and assigned the undersigned Presiding Officer to this proceeding.

		Respondent’s preliminary objections were denied by Interim Order entered on August 16, 2017.  The order denying the preliminary objections pointed out that the standard of proof at a hearing is different than the standard used to dispose of preliminary motions such as the preliminary objections in this case.  In order to prevail on some or all of the assertions raised in the Complaint, Complainants must prove, by substantial evidence, that they are entitled to relief because Respondent has violated the Public Utility Code, a Commission order or regulation, or a Commission-approved tariff of the Company concerning the service provided to them.  This is a higher legal standard than that which was used to determine Respondent’s preliminary objections.  In addition, the Parties were cautioned to review the Public Utility Code as well as the statutes, regulations and decisions applicable to this proceeding and to comply with such legal authority. 

On September 22, 2017, Complainants filed a pleading entitled “REQUEST FOR CLARIFICATION and an EXTENSION.”  Subsequently, on the same date, Complainants filed a “CORRECTED REQUEST FOR CLARIFICATION and an EXTENSION”.  In its corrected pleading, Complainants aver that Complainants received a First Set of Discovery Requests from Respondent dated September 11, 2017.  Complainants requested an extension of time to file responses to the Discovery Requests and aver that they did not receive the Discovery Requests until September 15, 2017.  Complainants aver that counsel for Respondent did not object to the request for an extension.  

Complainants also requested clarification as to why no ruling has been made regarding Respondent’s answer and new matter and the documents filed by Complainants referred to as “New Matter #1,” “New Matter #2,” “New Matter #3,” and “New Matter #4.”  Complainants averred that the status and disposition of these outstanding submissions related to the Complaint will have a direct bearing on the hearing.  Complainants further averred that a ruling on the “submissions” would “determine what information, exhibits, etc. would need to be provided for Duquesne Light’s Discovery Request.”  

On October 3, 2017, an Interim Order was entered granting Complainants’ request for an extension of time to file responses to the Discovery Requests propounded to Complainants by Respondent.  It was ordered that Complainants shall provide full, complete and verified answers to the interrogatories and responses to the request for production served upon Complainants by Respondent, and to file a certificate of service with the Commission’s Secretary on or before October 27, 2017.  It was further ordered that on or before October 13, 2017, Respondent may file a response to Complainants’ request for a continuance of the hearing that was scheduled for January 3-4, 2018.  
On October 4, 2017, Respondent filed a consent to the continuance request and a motion requesting a litigation schedule.  

On November 8, 2017, an Interim Order was entered scheduling a prehearing conference for Tuesday, November 21, 2017 at 10:00 a.m.  The Interim Order included the following statement: 

		The Parties are further directed to review the regulations relating to discovery, specifically 52 Pa. Code § 5.331(b), which provides, inter alia, that “a party shall initiate discovery as early in the proceedings as reasonably possible,” and 52 Pa. Code § 5.322, which encourages participants to exchange information on an informal basis.  I urge all Parties to cooperate in discovery.  Such cooperation is preferable to numerous or protracted discovery disagreements, which require the presiding officer’s participation for resolution.  Please be aware that there are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§ 5.361, 5.371‑5.372.


In addition, the Interim Order continued the hearing previously scheduled for January 3-4, 2018.

On December 15, 2017, a prehearing order was entered which provided, inter alia, that any additional Discovery Requests would be served no later than January 2, 2018, with responses to be provided within twenty days, established a litigation schedule and scheduled a hearing in this proceeding for April 26-27, 2018.

On January 3, 2018, the undersigned received a cover letter from Complainant, Francis Hriadil, dated December 30, 2017, which included a Motion to Compel Discovery (Motion to Compel).  Attached to the Motion to Compel Discovery was a document entitled “Follow-up to Set #1 of Discovery Requests.”  There was no indication that the Motion to Compel Discovery was filed with the Commission’s Secretary.  The Motion to Compel averred that Discovery Requests were filed by Complainants on October 5, 2017, and after extensions, Respondent provided “vague, inconsistent, and/or incomplete” answers to a number of the Discovery Requests on November 21, 2017.  The Motion to Compel sought the entry of an order to compel Respondent to fully respond to the “Follow-up to Set #1 of Discovery Requests” attached to the Motion to Compel.

On January 5, 2018, Respondent filed Duquesne Light Company’s Motion to Strike and Motion for Protective Order.  Respondent averred that the Motion to Compel was unfounded and improper and essentially argued that Complainants improperly sought to compel Respondent to respond to a new set of Discovery Requests.  Respondent’s Motion for Protective Order argued that the “follow-up” Discovery Requests are improper and would cause unreasonable burden, expense, or investigation by Respondent.[footnoteRef:3]    [3:  	The “follow-up” discovery requests attached to Complainants’ Motion to Compel were dated December 30, 2017, provided to Respondent, and received by the undersigned presiding officer on January 3, 2018, within the deadline for service of discovery requests of January 2, 2018. 
] 


On January 25, 2018, the undersigned Presiding Officer received a cover letter from Complainant, Francis Hriadil, along with Complainants’ written response to Respondent’s Motion to Strike and Motion for Protective Order.  The response by Complainants requested that Respondent’s Motion to Strike and Motion for Protective Order be denied.

Complainants argued that Respondent provided “vague, inconsistent, and/or incomplete” answers to a number of the Discovery Requests on November 21, 2017.  However, Complainants’ Motion to Compel failed to identify the specific interrogatories or requests for production that are incomplete, insufficient or otherwise objectionable and the specific basis for each such claim.  In addition, Complainants did not identify what specific Discovery Requests were not properly answered by Respondent, nor why Complainants waited over a month after receiving the responses to file a Motion to Compel.  Further, instead of requesting full and complete responses to specific Discovery Requests previously provided to Respondent by Complainants, Complainants sought entry of an order to compel Respondent to fully respond to a new set of Discovery Requests entitled “Follow-up to Set #1 of Discovery Requests” and which were attached to Complainants’ Motion to Compel.  Complainants did not identify the specific


responses to their Discovery Requests that were objectionable nor how the responses to any specific Discovery Requests were improper or required the entry of an order requiring a further response.  In addition, Complainants did not seek further responses to their Set #1 Discovery Requests, but instead sought entry of an order to compel Respondent to fully respond to a new set of Discovery Requests entitled “Follow-up to Set #1 of Discovery Requests.”

On January 5, 2018, Respondent filed Duquesne Light Company’s Motion to Strike the Complainants’ Motion to Compel.  Respondent averred that the Motion to Compel was unfounded and improper and essentially argued that Complainants improperly sought to compel Respondent to respond to a new set of Discovery Requests.  Respondent sought entry of an order striking Complainants’ Motion to Compel.     

On January 5, 2018, Respondent also filed Duquesne Light Company’s Motion for Protective Order.  Respondent’s Motion for Protective Order argued that the “follow-up” to Set I Discovery Requests was improper and would cause unreasonable burden, expense, or investigation by Respondent.[footnoteRef:4]    [4:  	The “follow-up” discovery requests attached to Complainants’ Motion to Compel were dated December 30, 2017, provided to Respondent, and received by the undersigned presiding officer on January 3, 2018, within the deadline for service of discovery requests of January 2, 2018. 
] 


On February 5, 2018, an Interim Order was entered that denied Complainants’ Motion to Compel dated December 30, 2017.  Complainants were permitted to file a more specific and concise Motion to Compel Responses to the Discovery Requests propounded by Complainants on October 5, 2017, identifying the specific interrogatories or requests for production that are incomplete, insufficient or otherwise objectionable and the specific basis for each such claim, on or before February 20, 2018.  It was further ordered that Respondent may file any response to such motion on or before March 5, 2018.  In addition, Duquesne Light Company’s Motion to Strike the Complainants’ Motion to Compel, filed on January 5, 2018, was denied as moot.  In addition, Respondent’s Motion for Protective Order was granted to the


limited extent that Respondent was not required to provide a response to the Follow-up To Set #1 Of Discovery Requests, propounded by Complainants as an attachment to their Motion to Compel.  It was further ordered that the Parties may serve additional Discovery Requests in this proceeding, on or before March 16, 2018, in accordance with applicable law and the rules and regulations of the Commission and suspended the deadlines set forth in the prehearing order entered on December 15, 2017.  

On February 20, 2018, Complainant, Francis Hriadil, filed another Motion to Compel Discovery.  On March 5, 2018, Respondent filed an Answer In Opposition To Motion To Compel Discovery.  On or about March 23, 2018, Complainants filed a Response To Respondent’s Answer in Opposition To Complainant’s Motion To Compel Discovery.  

On or about March 27, 2018, an Interim Order was entered granting in part and denying in part, the Motion to Compel Discovery filed by Complainants dated 
February 20, 2018, as set forth in the following ordering paragraphs. To the extent that Complainants’ Motion to Compel Discovery was granted, Respondent was directed to serve upon Complainants, full and complete responses to the Discovery Requests in dispute, namely Interrogatory 1. f.; 1. h.; 1. h. i. and ii., 1. h. iii.; 1. i.; 1. j. ii.; 1. l.; 1. r.; 1. t. ii.; 3. a., 3. b., 3. e., 3. e. ii.; 6. a., 6. c., 6. d.; 6. e.; 9. d. ii., iii., iv.; and 18. c., not later than April 13, 2018, and file and serve a certificate of service.  The Motion to Compel Discovery, as it related to any other discovery request, was denied.  

On April 3, 2019, Complainants filed a Petition/Motion To Reopen Discovery And Revisit/Reconsider Complainants’ February 20, 2018 Motion To Compel Discovery.  Complainants essentially aver that the undersigned did not review their Response To Respondent’s Answer in Opposition To Complainant’s Motion To Compel Discovery filed on or about March 23, 2018 and that Respondent should be required to respond to all of the Discovery Requests propounded by Complainants.    Complainants aver in their request for relief on Page 7 of their Motion that the undersigned Presiding Officer did not see or fully consider Complainants’ March 23, 2018 Response.
On April 23, 2019 Respondent filed its Answer In Opposition To Complainants’ Petition/Motion To Reopen Discovery and Revisit/Reconsider Complainants’ February 20, 2018 Motion to Compel Discovery.  The Respondent points out that nearly 13 months ago, on 
March 27, 2018, the original Motion to Compel filed by Complainants was granted in part and denied in part.  Respondent argues that the primary basis for the Motion is Complainants belief that the undersigned did not read or sufficiently consider Complainants’ response or reply brief in support of the Second Motion to Compel.  

As Respondent further notes, the undersigned Presiding Officer granted the request for a protective order and denied the first Motion to Compel on or about 
February 5, 2018, extended the discovery deadline to March 16, 2018, and gave Complainants permission to file a more specific Motion to Compel.  Approximately two weeks later, Complainants filed a 48-page Motion to Compel (Second Motion to Compel).  Duquesne Light opposed the motion and Complainants filed a reply brief on March 23, 2018.  Respondent further notes that on March 27, 2018, an Interim Order was entered granting in part and denying in part Complainants’ Second Motion to Compel (Discovery Order).  Respondent notes that it complied with this order and that Complainants raised no objection to the Discovery Order until filing the  Motion more than a year later.  Further, discovery closed on March 16, 2018.  Respondent further notes that approximately one year later, on March 15, 2019, in response to a motion filed by Complainants, an Interim Order was entered reopening discovery until April 17, 2019.  Respondent further notes that Complainants served no new Discovery Requests while discovery was reopened.  

Furthermore, as explained by Respondent, the Parties have no right to submit reply briefs, and Complainants’ reply brief essentially restates the main points from Complainants’ 48-page Second Motion to Compel.  Regardless, the Response To Respondent’s Answer in Opposition To Complainant’s Motion To Compel Discovery filed by Complainants on or about March 23, 2018, was reviewed, and an Interim Order was entered on or about 
March 27, 2018, granting in part and denying in part, the Motion to Compel Discovery filed by Complainants dated February 20, 2018.  A prior and subsequent review of  the Response To Respondent’s Answer in Opposition To Complainant’s Motion To Compel Discovery filed by Complainants on or about March 23, 2018, and a review of the instant Petition/Motion To Reopen Discovery And Revisit/Reconsider Complainants’ February 20, 2018 Motion To Compel Discovery provides no basis to modify the Interim Order was entered on or about 
March 27, 2018, granting in part and denying in part, the Motion to Compel Discovery filed by Complainants dated February 20, 2018.  

Finally, as Respondent points out, Complainants have demonstrated that additional discovery is not necessary.  Discovery was reopened until April 17, 2019, yet Complainants served no new Discovery Requests during the reopened discovery period.

Based upon the foregoing and for the reasons set forth in the Interim Order   entered on or about March 27, 2018, granting in part and denying in part, the Motion to Compel Discovery filed by Complainants dated February 20, 2018, the following Interim Order will be entered.


		THEREFORE,

IT IS ORDERED:

1. That the Complainants’ Petition/Motion To Reopen Discovery And Revisit/Reconsider Complainants’ February 20, 2018 Motion To Compel Discovery filed by Complainants, dated April 3, 2019, is denied.


						
Date:  June 6, 2019								/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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