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OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Toc456960723]I.	Matter Before the Commission

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Comments and Reply Comments filed by the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), the Industrial Energy Consumers of Pennsylvania (IECPA),[footnoteRef:1] Peoples Natural Gas Company LLC (Peoples) (including its Equitable Division) and Peoples TWP LLC (PTWP) (collectively Peoples/PTWP),[footnoteRef:2] and Columbia Gas of Pennsylvania (Columbia) (collectively the Commenting Parties), filed on August 2, 2017, and September 21, 2017, respectively, in response to our Opinion and Order entered on May 4, 2017 (May 2017 Order) in the above captioned proceeding. [1: 		IECPA’s website describes itself as “a trade organization formed in 1982 by large, energy-intensive customers with one or more facilities in the Commonwealth of Pennsylvania.  IECPA regularly monitors Public Utility Commission (PUC) activities, participates in the PUC regulatory process, and participates in the legislative process at the General Assembly on matters impacting large energy users.”  See, https://www.iecpa-energy.org/.]  [2: 	Peoples and PTWP filed joint Comments and Reply Comments.  During this proceeding, Equitable Gas Company, LLC (Equitable) became an operating division of Peoples (that still files separate tariffs with the Commission).  The Joint Application seeking approval of the merger of Equitable with Peoples was addressed at Docket Nos. A-2013-2353647, A-2013-2353649 and A-2013-2353651.] 


For the reasons set forth herein, we shall adopt the Commenting Parties’ proposed resolutions to Consensus Issue Nos. 1 through 6, as modified, consistent with this Opinion and Order.  Additionally, we shall direct that a collaborative working group be convened for the purpose of making recommendations regarding the following matters: (1) the appropriate methodology to calculate the lowest applicable gas-on-gas flex tariff rates available to customers who participate in gas-on-gas competition; (2) the uniform tariff provisions to be utilized by jurisdictional natural gas distribution companies in implementing gas-on-gas flex rates; (3) the circumstances under which extensions of service to potential gas-on-gas customers at full tariffed rates should be permitted; and (4) whether a separate rate schedule should be established for gas-on-gas flex rate customers.

[bookmark: _Toc456960725]II.	History of the Proceeding

[bookmark: _Hlk508085832]On December 8, 2011, I&E, the OCA, the OSBA, Peoples and PTWP (together Joint Petitioners) jointly filed a Petition (Petition) in which they requested that the Commission institute an investigation or rulemaking proceeding to address distribution base rate discounting among natural gas distribution companies (NGDCs) with overlapping service territories in western Pennsylvania (collectively, Flex Rate NGDCs or Competing NGDCs).

On December 28, 2011, IECPA filed an Answer to the Petition wherein it stated it did not oppose an investigation or rulemaking regarding gas-on-gas competition and asserted that current public policy supports the continued use of customer-specific discount rates based on overlapping NGDC service territories.  Columbia filed a Petition to Intervene on March 19, 2012.

On July 25, 2012, we issued a Secretarial Letter at Docket No. P‑2011‑2277868 directing the Office of Administrative Law Judge (OALJ) to initiate a generic proceeding to address “the issues related to an NGDC’s flexing of distribution rates to meet the lower rates from other NGDCs and the treatment of flexed revenues for ratemaking purposes in future ratemaking proceedings.”  Secretarial Letter at 1.  We invited other parties to file interventions to participate in the proceeding.

Petitions to Intervene were filed by UGI Utilities, Inc. – Gas Division, UGI Penn Natural Gas, Inc. and UGI Central Penn Gas, Inc. (collectively, UGI Distribution Companies) on August 9, 2012; National Fuel Gas Distribution Corporation (NFG) on August 15, 2012; the Pennsylvania State University (PSU) on August 17, 2012; PECO Energy Company on August 22, 2012; Equitable on August 23, 2012; IECPA on August 28, 2012; Pennsylvania Independent Oil & Gas Producer’s Association on November 30, 2012; and Duquesne Light Company on January 4, 2013.

On August 31, 2012, a Prehearing Conference was held.  Following a formal proceeding, which included, inter alia, comments; direct, rebuttal and surrebuttal testimony and exhibits; an evidentiary hearing; and briefs and reply briefs, the record was closed on March 12, 2014.[footnoteRef:3]  We issued the Recommended Decision of ALJ Barnes on June 24, 2014.  Exceptions to the Recommended Decision were filed by Columbia, IECPA, the OSBA, PSU, and Peoples/PTWP on July 14, 2014.  Replies to Exceptions were filed by I&E, IECPA, NFG, the OCA, the OSBA, Peoples/PTWP, and PSU on July 24, 2014. [3: 	A complete history of this proceeding is set forth in the Recommended Decision at 3-9.] 


On May 4, 2017, we entered an Opinion and Order (May 2017 Order) that granted the Exceptions of Columbia, IECPA, the OSBA, PSU, and Peoples/PTWP, in part, and denied them, in part.  We permitted gas-on-gas competition to continue under specific conditions and solicited comments and reply comments regarding the execution of uniform tariff provisions that should be utilized to implement gas-on-gas flex rates on a going forward basis.  Comments from interested parties were due within ninety days of the May 2017 Order, or on August 2, 2017.  Reply Comments were due within twenty days after the date that Comments were due, or on August 22, 2017.

On August 2, 2017, the OCA, the OSBA, IECPA, Peoples/PTWP, and Columbia (collectively, the Commenting Parties) filed Comments.

On August 15, 2017, counsel for Peoples/PTWP contacted Commission Staff to request an extension of thirty days (i.e., until September 21, 2017) for all of the Commenting Parties to file Reply Comments.  Peoples/PTWP asserted that upon reviewing the Comments, Peoples/PTWP and each of the other Commenting Parties believed they could work together to resolve some or all of the issues in this proceeding.  Peoples/PTWP asserted that it discussed its request for an extension of time with counsel for each of the other Commenting Parties, who concurred in Peoples/PTWP’s request.

On August 17, 2017, we issued a Secretarial Letter finding that Peoples/PTWP and each of the Commenting Parties had established good cause for the requested extension of time.  Therefore, we extended the deadline for all Parties to file Reply Comments to September 21, 2017.

On September 21, 2017, each of the Commenting Parties filed Reply Comments.

III.	The May 2017 Order

In our May 2017 Order, we concluded that the Competing NGDCs should continue to be permitted to offer gas-on-gas discounted rates.  However, we determined that the continuation of gas‑on‑gas flex rates is contingent on the development of, inter alia, a floor, based on the lowest applicable tariffed rate available to gas-on-gas customers, and the establishment of uniform gas-on-gas flex rate tariff provisions among the Competing NGDCs.  May 2017 Order at 50.  Because the current provisions of the individual NGDC tariffs, which enable gas-on gas discounts, are very brief and non‑uniform, and because the record in this proceeding did not address specific tariff provisions, we directed the Competing NGDCs and other interested parties to file comments regarding the uniform tariff provisions that should be utilized to implement gas-on-gas flex rates going forward.  We directed interested parties to specifically address the following issues in their comments:

1.   Which Customer Classes should be offered gas-on-gas flex rates?

2.   Should uniform minimum consumption thresholds be established?

3.   Should new customers in overlapping service areas be offered gas-on-gas flex rates or should these rates be limited to existing customers being served under gas-on-gas flex rate contracts?

4.   What should be the criteria and associated documentation for customers to demonstrate that they are capable of receiving service from another NGDC?

5.   Should there be a limit on the duration of contracts between gas-on-gas flex rate customers and NGDCs?


Id. at 54-56, 60-61.

We also addressed the issue of duplicative distribution facilities, noting that although the number of gas-on-gas customers had been greatly reduced through NGDC mergers in the affected service areas, there remains the potential for redundant facilities.  Accordingly, we emphasized that to the extent multiple NGDC facilities exist in the future to serve the remaining gas-on-gas customers, the NGDCs will have the burden of proving that such facilities are used and useful and should remain in the NGDC’s rate base, and that the associated costs should be recovered from ratepayers.  Additionally, with respect to existing contracts between NGDCs and gas-on-gas flex rate customers, we declined to exercise our authority under Section 508 of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S. § 508, to amend them.  However, we recognized the need to end ratepayer subsidies of gas-on-gas discounts that exceed the applicable rates of Competing NGDCs.  Therefore, we placed the Competing NGDCs on notice that they may not be able to recover any forgone revenue beyond December 31, 2018, in future rate proceedings.  May 2017 Order at 53-54, 56-57.

IV.	Comments and Reply Comments

Before addressing the Comments and Reply Comments, we note that it is axiomatic that any argument raised by the Parties that we do not specifically delineate shall be deemed to have been considered and denied without further need for discussion.  See Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

As previously noted, following the filing of Comments, the Commenting Parties engaged in discussions in attempt to reach consensus positions on the five questions we posed in our May 2017 Order, supra.  The Commenting Parties successfully reached consensus positions in their responses to each of these questions, as well as to certain related issues.  In their Reply Comments, each Commenting Party included an Appendix A summarizing the consensus positions the Parties reached on each issue.[footnoteRef:4]  With respect to these issues, each Party’s Reply Comments act as statements in support of the consensus positions and why they believe these positions are in the public interest.  Additionally, the Commenting Parties presented issues in their Reply Comments on which they were unable to reach a consensus.  Therefore, we shall review the Comments and Reply Comments in two parts.  First, we shall summarize and dispose of the consensus issues and each Party’s statements in support, as set forth in the Reply Comments.  Then we shall summarize and dispose of the non-consensus issues. [4: 		Because Appendix A to each of the Commenting Parties’ Reply Comments is identical, we shall refer to this collectively throughout this Opinion and Order as Appendix A, which we have also attached as Appendix A to this Opinion and Order.] 


A.	Consensus Issues

1.	Which Customer Classes should be offered gas-on-gas flex rates? (Consensus Issue No. 1)
[bookmark: _Hlk508089925]
The Commenting Parties concur that gas-on-gas flex rates should be offered only to the non‑residential customer classes.  Commenting Parties R. Comments, Appendix A at 2.

a.	OCA

The OCA contends that only the customer classes currently receiving flex rates, i.e. the non-residential customer classes, should be eligible for future flex rate offerings.  The OCA notes that such customers already have the ability to physically connect to more than one of the Competing NGDCs.  OCA Comments at 4, 5; OCA R. Comments at 3.

b.	OSBA

In its Comments, the OSBA submits that in our May 2017 Order, we determined that gas‑on-gas flex rates are conceptually similar to flex rates that apply in situations of alternative fuel competition and bypass to pipelines.  As such, the OSBA contends that as long as the price floor restriction is observed, customers eligible for gas‑on-gas flex rates should be treated in a comparable manner to customers who have alternative fuel and bypass opportunities.  OSBA Comments at 2 (citing May 2017 Order at 51-52).  Accordingly, the OSBA believes that all customers that can demonstrate that they have a credible competitive alternative should be eligible for gas‑on-gas flex rates.  OSBA Comments at 2-3.

[bookmark: _Hlk524439005][bookmark: _Hlk524439028]In its Reply Comments, the OSBA notes that although it remains of the opinion that all customers that can demonstrate that they have a credible competitive alternative should be eligible for gas-on-gas flex rates, it recognizes that, in practice, flex rates for alternative fuel competition are rarely, if ever, awarded to residential customers.  Further, the OSBA notes that throughout this proceeding, it has advocated for reducing the impact that gas-on-gas flex rates may have on captive ratepayers.  Therefore, the OSBA submits that it is in favor of the consensus position that gas‑on-gas flex rates should be available only to non-residential customers.  The OSBA reasons that the consensus position is in the public interest because it limits the complexity and administrative costs that would be associated with potentially negotiating flex rates with many customers, and because it prevents captive ratepayers from having to bear the burden of the costs of gas‑on-gas rates that would be available to residential ratepayers who happen to be located in overlapping service territories.  OSBA R. Comments at 3.

c.	IECPA

In its Comments, IECPA avers that gas-on-gas competition provides a benefit to customers, the NGDC, and the service territory.  Therefore, IECPA believes that the customer classes that should be allowed to participate in flex rate discounts should be as broad as possible.  IECPA contends that if a customer has the ability to switch between NGDCs whose service territories overlap, it should be permitted to do so.  IECPA Comments at 4.

In its Reply Comments, IECPA states that it supports the consensus position because it accurately reflects the benefits of gas-on-gas competition by ensuring that gas-on-gas flex rates are available to an extremely broad class of customers.  IECPA R. Comments at 2.

d.	Peoples/PTWP

[bookmark: _Hlk524439125][bookmark: _Hlk524439221]In its Comments, Peoples/PTWP submits that gas-on-gas flex rates should be available only to customers in the commercial and industrial classes.  Peoples/PTWP Comments at 3-4.  Accordingly, People’s/PTWP trumpets the consensus position the Commenting Parties have reached on this issue.  People’s/PTWP further submits that setting forth this limit is in the public interest because it represents a simple and practical way of promoting uniformity among the Competing NGDCs, while eliminating the administrative burden and expense and the unnecessary duplication of facilities that would be associated with extending such rates to thousands of residential ratepayers.  People’s/PTWP asserts that restricting the availability of gas-on-gas flex rates to the non‑residential customer classes is also in the public interest because customers in this class are made up of job‑creating businesses that promote economic development and have a choice as to where to locate their facilities.  People’s/PTWP highlights that although the non-residential customers would receive a discount to their distribution rates via a gas-on-gas negotiated adjustment, the generally higher usage of such customers makes it more likely that they will produce net economic benefits to the serving Competing NGDC and its customers.  Peoples/PTWP R. Comments at 3.

e.	Columbia

In its Comments, Columbia submitted that there is no evidentiary support at this stage that would provide a basis to expand the offering of gas-on-gas flex rates beyond commercial and industrial customers that have the capability to receive service from more than one NGDC.  Columbia contended that the Commission should not expand beyond this class of customers without first undertaking further investigation to determine the impact of any expansion.  Columbia Comments at 4.  In its Reply Comments, Columbia asserts that the consensus position that only non-residential customers should be offered gas-on-gas flex rates balances the interests of the Commenting Parties, is in the public interest, and should be approved.  Columbia R. Comments at 3.  

f.	Disposition

A principle concern throughout this proceeding has been that the continuation of gas-on-gas competition must not result in the unnecessary or inefficient duplication of gas distribution facilities.  As the Commenting Parties point out, permitting gas-on-gas flex rates to be offered to residential customers could be expensive and administratively burdensome.  Additionally, this practice has the potential to result in destructive competition and cost overruns, as the Competing NGDCs would be required to negotiate with, and extend facilities to, potentially thousands of residential customers in overlapping service territories.  Therefore, we find that the Commenting Parties’ proposal to continue limiting the gas-on-gas flex rates as a service offering only to non‑residential customers who can realistically connect to a Competing NGDC, will mitigate this concern.  We also concur with the Commenting Parties that this proposed resolution will reduce the impact that gas-on-gas flex rates have on regular ratepayers.  Accordingly, we shall adopt the Commenting Parties’ proposed resolution to Consensus Issue No. 1.

2.	Should uniform minimum consumption thresholds be established? (Consensus Issue No. 2)

The Commenting Parties agree there should be no uniform minimum consumption thresholds set for qualifying customers to be able to receive gas-on-gas flex rates.  In the Commenting Parties’ view, such thresholds may deprive some existing and potentially future qualifying gas-on-gas customers of gas-on-gas flex rate options while creating unnecessary complexity.  Commenting Parties R. Comments, Appendix A at 2.

a.	OCA

The OCA asserts that our May 2017 Order sets forth a reasonable path to deal with the significantly reduced number of gas-on-gas customers without causing unreasonable economic harm to non-participating rate payers.  In the OCA’s view, the establishment of minimum consumption levels is unnecessary and would add another layer of complexity without any corresponding benefits.  OCA Comments at 5; OCA R. Comments at 3.

b.	OSBA

The OSBA submits that it is in support of the consensus position that no minimum consumption threshold should be established.  The OSBA argues that this position is consistent with its initial position in its Comments, wherein it argued that gas‑on‑gas rates should be broadly available to any customer that can demonstrate that it has a competitive alternative.  Therefore, the OSBA submits that the consensus position is reasonable and in the public interest.  OSBA R. Comments at 4.

c.	IECPA

IECPA submits that uniform minimum consumption thresholds should not be established because such thresholds could potentially stunt the ability of customers to participate in gas-on-gas flex rate programs, resulting in a negative effect on the customer, the NGDC, and the service territory.  Therefore, IECPA concurs with the consensus position on this issue.  IECPA reasons that not requiring a minimum consumption threshold eliminates unnecessary complexity that would otherwise result.  IECPA R. Comments at 4  

d.	Peoples/PTWP

[bookmark: _Hlk524439359]People’s/PTWP contends that imposing a prescribed minimum usage level would be somewhat arbitrary in nature.  Therefore, People’s/PTWP submits that because the benefits derived from serving a customer are a factor of consumption level, margin, and the cost of extending facilities, it is more reasonable to let the market of economics determine the acceptability of a transaction.  People’s/PTWP also posits that setting forth a minimum usage level is contrary to the public interest because it would impose administrative burdens on the Competing NGDCs who would need to monitor their customers’ consumption to determine continuing eligibility for gas-on-gas flex rates.  Further, People’s/PTWP points out that imposing a minimum threshold would discourage energy efficiency because this would incentivize customers who are below this threshold to use gas unnecessarily in order to qualify for a gas-on-gas negotiated adjustment that they would otherwise not receive.  People’s/PTWP R. Comments at 4.

e.	Columbia

[bookmark: _Hlk524439468]Columbia opines that the Commenting Parties’ position that uniform minimum consumption thresholds should not be created balances the interests of all Parties and is therefore in the public interest.  In Columbia’s view, large non-residential customers should not be prioritized over smaller non-residential customers.  Columbia asserts that requiring a minimum consumption threshold would result in complexities wherein some customers fall in and out of eligibility for gas-on-gas flex rates on a rotating basis.  Columbia R. Comments at 4.

f.	Disposition

We concur with the Commenting Parties that imposing a minimum consumption threshold that a customer must meet before being eligible to receive a gas‑on-gas flex rate would not be in the public interest.  In our view, imposing an arbitrary threshold would, inter alia, add unnecessary complexity, cause sporadic periods of ineligibility for customers, and encourage  customers to inefficiently use gas for the sole purpose of reaching this threshold.  Therefore, we shall adopt the Commenting Parties’ proposed resolution to Consensus Issue No. 2, which declines to set a uniform minimum consumption threshold.   

[bookmark: _Hlk10118838]3.	Should new customers in overlapping service areas be offered gas-on-gas flex rates or should these rates be limited to existing customers being served under gas-on-gas flex rate contracts? (Consensus Issue No. 3)

[bookmark: _Hlk10118850]The Commenting Parties are of the opinion that both new customers and certain existing customers should be eligible to receive gas-on-gas flex rates.  The Commenting Parties agree that an existing customer of a Competing NGDC may be offered a gas‑on‑gas flex rate when the customer is currently receiving a gas-on-gas flex rate.  Additionally, the Commenting Parties agree that a Competing NGDC should be permitted to offer a gas-on-gas flex rate to an existing customer of another Competing NGDC if the customer was formerly served at that service location by the Competing NGDC offering service.  Further, the Commenting Parties concur that with respect to gas‑on-gas rates offered to serve new customers, such investment must be justified and supported by actual gas-on-gas flex rate revenues using the Commission-approved methods for line and main extensions of that particular Competing NGDC.  Commenting Parties R. Comments, Appendix A at 2;  See also OSBA R. Comments at 4-5.

a.	OCA

[bookmark: _Hlk524439829]The OCA submits that new customers seeking service in a location where connection to more than one Competing NGDC is possible should be permitted to choose their preferred Competing NGDC and be offered a gas-on-gas discount rate within the terms agreed to by the Commenting Parties.  Similarly, the OCA opines that certain existing customers should be eligible to receive a gas-on-gas discount offer from a Competing NGDC within these terms.  The OCA reasons that it was the intent of the Commenting Parties to limit or eliminate the scenarios in which duplicative infrastructure would be necessary to serve a new or existing customer and that if a duplicative investment is made, it is cost justified.  OCA Comments at 5; OCA R. Comments at 3-4.

b.	OSBA

[bookmark: _Hlk524439860][bookmark: _Hlk524439890]In its Comments, the OSBA submitted that new customers should be eligible to receive gas-on-gas flex rates.  However, the OSBA raised concerns regarding how contributions‑in-aid-of-construction should be determined for new customers eligible for gas-on-gas rates.  In this regard, the OSBA contended that if any new customer receives below-tariffed flex rates, the maximum investment made by the Competing NGDC that is rolled into rate base should be justified based on the actual flex rate revenues that will be provided by the new customers at flex rates, and not at official tariffed rates.  OSBA Comments at 4.  In its Reply Comments, the OSBA opines that the Commenting Parties’ position addresses the concerns the OSBA raised in its Comments.  Specifically, the OSBA points out that the consensus position adds an additional limitation for new customers wherein no further competition for that customer is permitted which would result in the unnecessary duplication of facilities once the successful Competing NGDC expends capital and extends its facilities to the customer.  Therefore, the OSBA submits that this provision is in the public interest because the utility capital investment necessary to serve a new customer will only be incurred once.  OSBA R. Comments at 4-5.

[bookmark: _Hlk524439941]The OSBA asserts that the Commenting Parties’ position with regard to the offering of gas-on-gas flex rates to existing customers is, likewise, in the public interest because it prevents the unnecessary duplication of facilities and does not result in any incremental costs for service extension.  Specifically, the OSBA highlights that the consensus position would prevent NGDCs from siphoning the customers of other NGDCs by offering below‑tariffed gas-on-gas flex rates unless the NGDC had already served the customer at some point in the past and would therefore not need to invest in any new facilities.  OSBA R. Comments at 5-6.

c.	IECPA

In support of the Commenting Parties’ position, IECPA reasons that limiting a customer’s provider in a scenario where more than one Competing NGDC is willing to serve the customer and is authorized to do so would be inappropriate and unjust.  More specifically, IECPA posits that it might be difficult for a new customer to understand and accept why it is assigned a specific NGDC if another Competing NGDC has a distribution pipeline right next to the customer’s building.  Additionally, IECPA points out that eliminating a new customer’s choice of NGDC would raise the question of which entity (i.e. the customer, the NGDC, or the Commission) would be the decision maker.  Therefore, IECPA asserts that the Commenting Parties’ agreement that continuing the provision of gas-on-gas flex rates to existing customers while also allowing new customers the option to choose between Competing NGDCs, when the customer is eligible, is the most just and reasonable approach.  IECPA R. Comments at 4‑5.

[bookmark: _Hlk524440968]According to IECPA, it is paramount that a new customer located in an area of overlapping service territories be permitted to negotiate between Competing NGDCs and to choose its NGDC.  IECPA explains that it is in favor of permitting new customers to continue to have the ability to choose between NGDCs in perpetuity because the customer, the NGDC, and the service territory would benefit from continued competition.  Nonetheless, IECPA asserts that the limit the Commenting Parties’ position places on new customer competition adequately addresses concerns related to the potential unnecessary duplication of facilities.  IECPA further submits that an NGDC’s tariff is controlling with respect to main and line extensions and is the basis for customers to initially consider whether an expansion of service is viable.  Therefore, IECPA asserts that the assurance that the tariff will be controlling for any such project is extremely important for purposes of expanding the availability of gas-on-gas flex rates to new customers.  IECPA R. Comments at 5-6.

d.	Peoples/PTWP

[bookmark: _Hlk524441014][bookmark: _Hlk524441064]Peoples/PTWP submits that this consensus position balances the various competing interests of the Commenting Parties better than any of the individual positions of any one Party as specified in each of the Comments submitted by the Commenting Parties.  In this regard, Peoples/PTWP argues that the consensus position will extend the benefits of competition to a broad range of customers.  Peoples/PTWP contends that the consensus position on this issue recognizes that a customer who is currently receiving a gas-on-gas flex rate from a Competing NGDC should be permitted to continue to do so.  Additionally, Peoples/PTWP submits that permitting a Competing NGDC to offer a gas‑on-gas flex rate to an existing customer of another Competing NGDC where this customer was formerly served at that service location by the Competing NGDC offering service is in the public interest because this promotes competition without creating the unnecessary duplication of facilities.  Peoples/PTWP R. Comments at 4-5

[bookmark: _Hlk524441103][bookmark: _Hlk524441269]Peoples/PTWP also submits that permitting a Competing NGDC to offer a gas-on-gas flex rate to a potential new customer associated with a new development is, likewise, in the public interest because it promotes competition between Competing NGDCs for the load of a new customer.  Peoples/PTWP emphasizes although no further competition will be permitted between Competing NGDCs after the successful Competing NGDC extends capital and facilities to the customer, this policy, nevertheless, is in the public interest because it will prevent the unnecessary duplication of facilities.  Peoples/PTWP also is of the opinion that requiring a Competing NGDC to justify the extension of service to a new gas-on-gas customer, using the methods approved for line and main extensions, will ensure that the Competing NGDC is making a rational economic decision and protect the interests of the existing rate payers of that Competing NGDC.  Peoples/PTWP R. Comments at 5-6.

e.	Columbia

In its Comments, Columbia opines that the availability of gas-on-gas flex rates should not be limited to existing customers being served under gas-on-gas flex rate contracts.  In Columbia’s view, such rates should be available to all commercial and industrial customers in overlapping service territories.  Columbia Comments at 5.  Therefore, in its Reply Comments, Columbia submits that the Commenting Parties’ position represents a balance between the interests of all Parties, is in the public interest, and should be adopted.  Columbia R. Comments at 3.

f.	Disposition

We find the Commenting Parties’ consensus position that both new customers and certain existing customers should be eligible to receive gas-on-gas flex rates on this issue is in the public interest.  Similar to the Commenting Parties’ proposal under Consensus Issue No. 1, supra, we find that this proposed resolution will promote healthy competition and aid in preventing or reducing the unnecessary and inefficient duplication of facilities.  Specifically, we find that this will be accomplished through (1) the Commenting Parties’ agreement that new customers will have the option to choose between Competing NGDCs but that no further competition for a new customer will be permitted once the successful Competing NGDC expends capital and extends its facilities to the customer; and (2) the agreement that an existing customer may receive a gas‑on‑gas flex rate only if they are currently receiving a gas-on-gas flex rate or if the customer was formerly served at that service location by the Competing NGDC offering service.  

Additionally, in our May 2017 Order, we stated that “[because] we would expect challenges from large C&I customers if they were assigned to an NGDC with higher rates or undesirable pipeline access . . . the anticipated litigation associated with allocating the overlapping service territories and assigning customers to NGDCs is not warranted and would not be in the public interest.”  May 2017 Order at 53.  We find that the Commenting Parties’ consensus position is consistent with our May 2017 Order, as it will not automatically impose an NGDC on an eligible gas-on-gas customer located in an overlapping service territory.  Namely, we echo the reasoning of IECPA in its Reply Comments that limiting a customer’s provider in a scenario where more than one Competing NGDC is willing to serve the customer and is authorized to do so would be unjust and unreasonable.  

Therefore, we shall adopt the Commenting Parties proposed resolution to Consensus Issue No. 3, which permits both new customers and certain existing customers located in overlapping service territories to receive gas-on-gas flex rates.

4.	What should be the criteria and the associated documentation for customers to demonstrate that they are capable of receiving service from another NGDC? (Consensus Issue No. 4)

The Commenting Parties agree that a gas-on gas flex rate must be supported by a sworn gas-on-gas customer affidavit, which must include all relevant terms, conditions, rates and customer contributions associated with the competitive service offering.  An affidavit for an existing customer must confirm that the gas-on-gas customer meets one or more of the eligibility requirements agreed to by the Commenting Parties under Consensus Issue No. 3, supra.  An affidavit for a new gas-on-gas customer must affirm that the gas-on-gas customer has been offered service from a Competing NGDC with a lower tariffed rate and that the Competing NGDC is physically able to connect the gas-on-gas customer and has sufficient capacity to serve.  All affidavits shall be treated as confidential.  Commenting Parties R. Comments, Appendix A at 2-3.

a.	OCA

The OCA opines that gas-on-gas customers should have the obligation to demonstrate that they are eligible to participate in gas-on-gas competition.  OCA Comments at 6; OCA R. Comments at 4.  The OCA submits that the language agreed to by the Commenting Parties in Appendix A requires a substantial, verified showing by the customer that it is eligible to receive a gas-on-gas discount offer.  The OCA points out that this language contemplates that details of such transactions will be available to other parties, as necessary, consistent with reasonable non-disclosure and protective order practices.  OCA R. Comments at 4.

b.	OSBA

In its Comments, the OSBA opined that the documentation for customers to demonstrate they are capable of receiving service from another NGDC should address two issues: (1) the physical infrastructure for providing service, specifying the infrastructure to be used and demonstrating that this infrastructure has sufficient capacity to meet the customer’s needs; and (2) the willingness of the Competing NGDC to provide service, in the form of a written offer of service from the Competing NGDC.  OSBA Comments at 4-5; OSBA R. Comments at 6.  Therefore, the OSBA states that the Commenting Parties’ recommendation regarding the prescribed contents of a gas-on-gas customer’s sworn affidavit is consistent with the OSBA’s own recommendation.  OSBA R. Comments at 6.  Additionally, the OSBA recommends in its Comments that none of the incremental costs incurred by the Competing NGDC in attaching the new customer should be permitted to be included in the Competing NGDC’s rate base.  See OSBA Comments at 5-6.  Therefore, the OSBA asserts that the consensus position is in the public interest because the requirement that existing customers attest in their affidavit that they meet one of the eligibility requirements outlined in the Commenting Parties’ position on Consensus Issue No. 3, supra, ensures that there will be no additional costs to connect these customers.  OSBA R. Comments at 6-7.

c.	IECPA

[bookmark: _Hlk524443841]IECPA submits that the language agreed upon in Appendix A provides the appropriate criteria for a customer to demonstrate that it is able to receive service from another NGDC.  IECPA contends that the use of an affidavit is comparable to the requirements for customers receiving negotiated adjustments to tariffed rates when a viable competitive alternative is available.  Further, IECPA submits that the consensus position acknowledges that the information in this affidavit is highly confidential, especially for large commercial and industrial customers and that it should be treated as such.  IECPA R. Comments at 6.

d.	Peoples/PTWP

[bookmark: _Hlk524443903][bookmark: _Hlk524444022]Peoples/PTWP observes that each of the Commenting Parties to this proceeding opined in their individual Comments that the customer should bear the burden of proving that it meets the eligibility requirements to receive gas-on-gas flex rates.  Peoples/PTWP R. Comments at 7.  Therefore, Peoples/PTWP echoes its support for the consensus position reached by the Commenting Parties on this issue.  According to Peoples/PTWP the requirement that a gas-on-gas flex rate must be supported by a sworn gas-on-gas customer affidavit is in the public interest because it is a simple and effective method for a potential gas-on-gas customer to demonstrate that it meets the eligibility criteria set forth in the Commenting Parties’ position under Consensus Issue No. 3 above.  Peoples/PTWP points out that this requirement will prevent customers from receiving a gas-on-gas discount under false pretenses.  Further, Peoples/PTWP emphasizes that all affidavits, whether for new or existing customers, must include all relevant terms, conditions, rates, and customer contributions and advances associated with the competitive service offering.  Id. at 6.

Peoples/PTWP submits that it is in the public interest to treat gas-on-gas customer affidavits as confidential documents because doing so benefits not only gas‑on‑gas customers, but also Competing NGDCs and the non-gas-on-gas ratepayers of the Competing NGDCs.  For example, Peoples/PTWP elaborates that a gas-on-gas customer may not want a business competitor to know its energy expenses.  Additionally, Peoples/PTWP stresses that if a gas-on-gas customer acquires knowledge regarding a gas-on-gas negotiated adjustment being offered to another gas‑on‑gas customer, this could lead to all gas-on-gas customers demanding the lowest possible gas-on-gas flex rates, to the detriment of the balance of the ratepayers who may have the related discount expense passed through to them.  Peoples/PTWP R. Comments at 6-7.

At the same time, however, Peoples/PTWP notes that the Commenting Parties’ position appropriately recognizes that there are exceptions to the rule of confidentiality, wherein the affidavits could be disclosed in a Commission or other legal proceeding pursuant to a protective agreement or order.  Specifically, Peoples/PTWP points out that without this allowance, a gas-on-gas customer would not be able to prove its eligibility for a gas-on-gas flex rate to another Competing NGDC.  Further, Peoples/PTWP asserts that it is in the public interest for a Competing NGDC to be permitted to disclose its offer to another Competing NGDC with the consent of the current or prospective gas-on-gas customer because this promotes competition between Competing NGDCs when such information is used for the sole purpose of developing a competing offer.  Peoples/PTWP R. Comments at 7.

e.	Columbia

In its Comments, Columbia asserted that if a customer wishes to be eligible for a gas-on-gas flex rate, the customer must be required to provide information under oath that outlines the burner tip rate that is available to the customer if it receives service from the Competing NGDC.  Columbia reasoned that in the absence of this requirement, the customer will have failed to demonstrate that it would leave the system of the NGDC from which it currently receives service or that it would not take service absent a flexed rate.  In Columbia’s view, the requirement that a customer demonstrate the competing available burner tip rate is necessary to meet the price neutralization goal that the Commission wishes to achieve in the context of gas-on-gas flexing.  Columbia Comments at 6-7.  In its Reply Comments, Columbia asserts that the consensus position reached by the Commenting Parties represents a reasonable compromise that is in the public interest and should be approved.  Columbia R. Comments at 5.

f.	Disposition

We are of the opinion that it is of paramount importance that a gas-on-gas customer be required to bear the burden of proving its eligibility to receive a gas-on-gas discount offer.  In our view, the Commenting Parties’ proposal that a gas-on-gas customer must sign a sworn affidavit demonstrating that it is able to receive a gas-on-gas flex rate will properly ensure that the customer is not attempting to do so under false pretenses.  We also conclude that the Commenting Parties’ proposal will strike a proper balance to ensure that the gas-on-gas customer’s affidavit will be treated as highly confidential while allowing for limited exceptions to this confidentiality in the spirit of promoting healthy competition.  More specifically, we echo the position of Peoples/PTWP in its Reply Comments that it is in the public interest for a Competing NGDC to be permitted to disclose its offer to another Competing NGDC, with the consent of the current or prospective gas‑on-gas customer, if such information will be used solely for the purpose of developing a competing offer.  Therefore, we will adopt the Commenting Parties proposed resolution to Consensus Issue No. 4.

5.	Should there be a limit on the duration of contracts between gas‑on-gas flex rate customers and NGDCs? (Consensus Issue No. 5)

The Commenting Parties agree that current contracts between a gas-on-gas customer and a Competing NGDC may continue in accordance with their original contract terms.  Nonetheless, the Commenting Parties acknowledge that for contracts that extend beyond December 31, 2018, the Competing NGDCs might not be able to recover any gas-on-gas flex rate that is below the lowest tariffed rate of a Competing NGDC.  Additionally, the Commenting Parties agree that there should be no limitation on the duration or extension of a contract entered into between an NGDC and a gas-on-gas flex rate customer after the entry date of a final Commission order in this proceeding.  However, the Commenting Parties concur that such contracts shall be updated for consistency with the lowest tariffed rate of a Flex Rate NGDC beginning on October 1, 2018, and every two-year anniversary thereafter.  The Commenting Parties reason that this requirement is consistent with the Commission’s competing policies of allowing gas‑on-gas competition to continue with limitations on negotiated adjustments and not of micro-managing contractual matters.  Commenting Parties R. Comments, Appendix A at 3-4.

a.	OCA

The OCA asserts that long-term contracts should not be used as a means to circumvent the prevailing market floor price that is established as the lowest tariffed rate available.  OCA Comments at 7; OCA R. Comments at 4.  The OCA finds solace in the language agreed to by the Commenting Parties because it reasonably addresses this situation by requiring contracts to be reviewed at two-year intervals to ensure that the contract continues to represent the most current “lowest applicable tariffed rate.”  Additionally, the OCA points out that with respect to existing contracts, our May 2017 Order explicitly stated that NGDCs that enter into long-term contracts are doing so at their own risk because gas-on-gas discount rates in such contracts may not be subject to allowance in the NGDC’s future rate cases.  OCA R. Comments at 4-5.

b.	OSBA

The OSBA points out that its initial position was that there is no need to place a limit on the duration of gas-on-gas flex rate contracts, provided that the contract rate does not remain fixed if the lowest applicable tariff rate of the Competing NGDCs increases.  Alternatively, the OSBA initially proposed that if the Commission does permit contract rates to remain fixed, then the contract terms should be limited to one year.  OSBA Comments at 5; OSBA R. Comments at 7.

Nonetheless, the OSBA supports the position the Commenting Parties have agreed to on this issue.  The OSBA notes that existing contracts will not be disturbed under the Commenting Parties’ agreement.  With regard to new and renewed contracts entered into after the entry of a final Commission Order in this proceeding, the OSBA submits that under the Commenting Parties’ agreement: (1) there will be no limit on contract duration or extension; and (2) contract rates will be updated for consistency with the lowest tariffed rate of a Competing NGDC every two years which will allow customers and NGDCs to benefit from the certainty of longer contracts while limiting the length of time a gas-on-gas customer could be paying a rate below the lowest tariffed rate.  OSBA R. Comments at 7.

[bookmark: _Hlk8049843]The OSBA also advances its position that December 31, 2018 be established as the proper date to end ratepayer subsidies for those gas-on-gas customers that exceed the discount needed to achieve the lowest full tariff rate of Competing NGDCs.  In the OSBA’s view, after this date, the risk is squarely on the NGDCs and/or gas-on-gas customers, while the injury to ratepayers is limited to the lowest tariffed rate.  Further, the OSBA submits that in future rate base proceedings, NGDCs should not be permitted to recover any foregone revenue with regard to these types of contracts.  OSBA R. Comments at 11.

c.	IECPA

IECPA supports the Commenting Parties’ agreement that contracts that were entered into prior to a final order in this proceeding should remain in effect in accordance with the contractual terms.  IECPA submits that this position recognizes that in deciding the question of whether there should be a limit on the duration of contracts, it is necessary to distinguish between contracts currently in effect and contracts that are entered into after a final order is entered in this matter.  IECPA R. Comments at 6-7.  IECPA argues that the Commenting Parties’ Position is consistent with our May 2017 Order in which we found that because of the potential consequences of amending contracts between NGDCs and flex rate customers, we were not inclined to exercise our authority to interfere with existing contracts.  Id. at 7, citing May 2017 Order at 57.

[bookmark: _Hlk8395635]IECPA emphasizes that the Commenting Parties’ agreement highlights the provision in our May 2017 Order in which we placed NGDCs on notice that they may not be able to recover any foregone revenue beyond December 31, 2018, in future rate proceedings.  However, IECPA argues that any concerns NGDCs have with such recovery must be addressed between the NGDC and the customer outside of this rulemaking.  Additionally, IECPA admits that it generally prefers longer term contracts in order to ensure that the customer, NGDC, and service territory are able to realize the benefits of implementing the facilities necessary to provide service.  Nonetheless, IECPA supports the Commenting Parties’ agreement that contracts entered into after the entry of a final order in this proceeding must be updated for consistency with the lowest tariffed rate of a Competing NGDC every two years beginning October 1, 2018.  In IECPA’s view, this represents a reasonable compromise among the Parties.  IECPA R. Comments at 7-8.

d.	Peoples/PTWP

Peoples/PTWP initially proposed that contracts should be limited to a term of three years to reflect the average interim period between base rate cases for NGDCs.  Peoples/PTWP Comments at 5.  Nonetheless, Peoples/PTWP concurs with the Commenting Parties’ position that there should be no limit on the duration or extension of a gas-on-gas contract that is agreed upon after the entry of a final order in this proceeding, but that regardless of the duration of the contract, gas-on-gas flex rates should be updated every two years for consistency with the lowest tariffed rate among the Competing NGDCs, beginning on October 1, 2018.  Peoples/PTWP agrees with the consensus of the Commenting Parties that this will ensure that all customers are treated equally.  Peoples/PTWP explains that the Commenting Parties agreed to a date of October 1, 2018, because it fits reasonably into the schedule of regulatory filings.  Peoples/PTWP clarifies that it understands this date to mean that rates will be updated for service rendered in October and will be reflected in bills issued in November.  Peoples/PTWP R. Comments at 8.

[bookmark: _Hlk522864588]Peoples/PTWP submits that if this position is adopted by the Commission, it will preserve the Parties’ freedom to negotiate an agreement that provides long-term certainty for both the gas-on-gas customer and the Competing NGDC while still reasonably satisfying the directive in our May 2017 Order that the lowest applicable tariffed rate of the Competing NGDCs will serve as a discount floor.  Peoples/PTWP elaborates that the Commenting Parties’ position permits gas‑on‑gas customers to choose a higher-tariffed rate without the fear of being bound to that rate at the end of a short-term discount contract term and also permits a Competing NGDC to achieve financial stability by negotiating a contract duration that permits for recovery of the capital investment required to provide service.  Peoples/PTWP R. Comments at 9.

Peoples/PTWP believes that the Commenting Parties’ position is preferable to an unrestrained contracting approach because it promotes competition while protecting the interests of other ratepayers.  Specifically, Peoples/PTWP points out that the Commenting Parties’ position recognizes that a contract with a long duration, which is not subject to an adjustment based on changes in the lowest Competing NGDC’s tariffed rate, could result in a gas-on-gas rate adjustment that varies excessively from the lowest Competing NGDC’s tariffed rate.  Thus, Peoples/PTWP submits that the Commenting Parties’ position safeguards against a situation in which an unreasonable preference is granted to a customer receiving a gas-on-gas rate adjustment at the expense of captive ratepayers who must then underwrite the resulting revenue shortfall.  Peoples/PTWP R. Comments at 9.

e.	Columbia

In its Comments, Columbia asserts that the market should determine the duration of contracts between gas-on-gas flex rate customers and NGDCs.  However, Columbia observes that without the ability to recover the revenue shortfall that results from gas‑on‑gas flexing, it is not at all clear that such a market will exist in the future.  Columbia Comments at 7.  Nonetheless, in its Reply Comments, Columbia submits that the Commenting Parties’ position represents a balance between the issues of all Parties, is in the public interest, and should be adopted.  Columbia R. Comments at 3.  

Columbia also asserts in its Comments that there is a difference between “gas-on-gas discounts that exceed applicable rates of Competing NGDCs” and “any foregone revenue.”  According to Columbia, the former suggests that forgone revenue will be recoverable so long as an NGDC does not flex its rate so that it dips below the applicable rate of its competitor, while the latter suggests that an NGDC will be at risk for non-recovery of foregone revenue associated with any gas-on-gas flex rate.  Columbia takes the position that, as long as an NGDC does not flex its rates below the applicable rates of Competing NGDCs, it will have acted in compliance with Commission guidelines and should, therefore, be deemed to have acted reasonably, legally, and prudently.  Columbia posited that under such circumstances, our May 2017 Order should be modified or clarified to establish that such foregone revenue will be recoverable.  Columbia Comments at 3.  Columbia does not elaborate as to any updated position on this matter in its Reply Comments.

f.	Disposition

[bookmark: _Hlk8393413]As previously noted, in our May 2017 Order, in addressing how to handle existing contracts between NGDCs and gas-on-gas flex rate customers, we concluded that “in light of the potential ramifications of amending contracts between the NGDCs and gas-on-gas flex rate customers . . . we are not inclined to exercise our authority under Section 508 of the Code, 66 Pa. C.S. § 508, to interfere with existing gas-on-gas contracts.”  May 2017 Order at 57.  Additionally, we noted that because the Competing NGDCs were fully aware when the investigation in this proceeding was initiated that the landscape of gas-on-gas competition might change, the NGDCs were on notice that there may be some risk in entering into long‑term contracts once this proceeding began.  We further stressed the importance of ending ratepayer subsidies of gas-on-gas discounts that exceed the applicable rates of Competing NGDCS.  Therefore, we cautioned that the NGDCs may not be able to recover any foregone revenue beyond December 31, 2018, in future rate proceedings.  May 2017 Order at 57.

Based on our review of the Comments and Reply Comments, we find the Commenting Parties’ agreement (1) that current gas‑on‑gas contracts may continue in effect in accordance with the contract terms; and (2) that there will be no limitation on the duration or extension of gas-on-gas contracts but that contract rates will be updated for consistency with the lowest tariffed rate of a Competing NGDC every two years, to be consistent with our conclusions in our May 2017 Order.  We concur with the Commenting Parties that this proposed consensus resolution strikes a reasonable balance between our goal of allowing gas‑on-gas competition to continue with limitations on negotiated adjustments, while not micro-managing contractual matters.  As the Commenting Parties correctly assert, this agreed-upon resolution yields several public interest benefits, including providing for contract certainty and protecting all ratepayers by limiting the length of time a gas-on-gas customer could be paying a rate below the lowest tariffed rate for all Competing NGDCs.

Notwithstanding the above, we also find that the resolution of this issue warrants some clarification.  It is evident from the Parties’ Comments and Reply Comments that they agree on how to resolve the central question posed under Consensus Issue No. 5, i.e., whether there should be a limit on the duration of gas-on-gas flex rate contracts.  However, it is also evident that there remains a difference of opinion among the Parties as to our caveat in our May 2017 Order that the NGDCs may not be able to recover any foregone revenue in future rate proceedings beyond December 31, 2018.  Therefore, we hereby clarify and direct that all issues related to the cost recovery of such foregone gas-on-gas revenues shall be addressed and decided on a case-by-case basis in the context of each of the Competing NGDCs’ base rate proceedings after December 31, 2018.

In light of the above, we shall adopt the proposed consensus resolution to Consensus Issue No. 5, as clarified in the preceding paragraph.

6.	Establishment of a Working Group (Consensus Issue No. 6)
[bookmark: _Hlk508090849]
[bookmark: _Hlk522716074]The Commenting Parties emphasize that the issues before us are complex in nature.  Accordingly, they recommend that a collaborative working group be established for the limited purposes of (1) determining the appropriate methodology to calculate the lowest applicable tariff rate available to a gas-on-gas customer; and (2) developing the uniform gas‑on‑gas tariff provisions to be adopted by each of the Competing NGDCs.  The Commenting Parties contemplate that the collaborative would be conducted with the assistance of the Commission’s Bureau of Technical Utility Services (TUS) and the Law Bureau and would conclude within ninety days of the date of entry of this Opinion and Order.  The Commenting Parties envision that TUS and the Law Bureau would prepare a Tentative Order discussing the results of the collaborative, together with recommendations, to which interested parties would have the opportunity to comment.  Commenting Parties R. Comments, Appendix A at 4.

a.	OCA

[bookmark: _Hlk5278510][bookmark: _Hlk508265438]The OCA concurs with the position of the Commenting Parties that a working group, as described in Appendix A of each Party’s Reply Comments, may be the most efficient forum for crafting the methodology to be used to arrive at the floor price for the lowest applicable tariffed rate and to establish uniform tariff provisions.  The OCA highlights that the working group would have a predefined goal and timeframe to accomplish these tasks.  The OCA avers that it will actively participate in a working group if the Commission deems such an approach to be reasonable.  OCA R. Comments at 5.

b.	OSBA

The OSBA admits that it initially had concerns regarding the scope of any collaborative and the potential for an additional delay to an already lengthy proceeding.  Nonetheless, the OSBA touts the Commenting Parties’ recommendation that a working group be established.  The OSBA emphasizes that the Commenting Parties have agreed to limit the scope of the issues to be addressed and conclude the collaborative within ninety days following the date of entry of a final Commission order.  Therefore, the OSBA asserts that its concerns have been sufficiently addressed.  OSBA R. Comments at 7.

c.	IECPA

[bookmark: _Hlk5279043]In its Comments, IECPA submitted that because the movement of gas-on-gas customers to uniform tariff provisions is conceptual in nature, attempting to propose standard tariff provisions for four separate NGDCs could prove difficult.  Therefore, IECPA posited that there should be one or more working groups to discuss the commonalities among the NGDCs’ tariff provisions and to identify best practices.  Additionally, IECPA cautioned that any uniform gas rates must minimize the impact to all customers.  As an example, IECPA noted that some NGDCs provide service to both flex and non-flex rate customers on the same rate schedule.  Therefore, IECPA raised the concern, discussed in greater detail under Non-Consensus Issue No. 2, infra, that if uniform tariff provisions are implemented for flex-rate customers, such provisions should not automatically apply to non-flex-rate customers, especially if this would result in a detriment to customers who do not have the option of choosing an overlapping NGDC.  IECPA Comments at 3.

Based on the above concerns, IECPA supports the compromise reached by the Commenting Parties.  IECPA notes that the consensus position acknowledges the complexity of the issues and proposes the formation of a collaborative working group for the purposes of determining the appropriate methodology to calculate the lowest applicable tariff rate and the associated uniform gas-on-gas tariff provisions to be adopted by each of the Competing NGDCs.  IECPA posits that a collaborative working group would also afford the Commenting Parties the opportunity to ensure that the implementation of any uniform tariff provisions would not automatically apply to and potentially adversely impact non-flex rate customers.  IECPA R. Comments at 8-9.

d.	Peoples/PTWP

Peoples/PTWP points out that the May 2017 Order was silent on the question of how to calculate gas-on-gas flex rates.  Therefore, People’s/PTWP concurs with the Commenting Parties’ recommendation that a collaborative be convened and is in the public interest because it allows interested parties, including TUS and the Law Bureau, to have a reasonable period of time to focus on important, practical implementation issues that were not addressed in the May 2017 Order, including the question of how to calculate gas-on-gas flex rates.  People’s/PTWP argues that resolving these issues as a part of this proceeding would remove uncertainty and avoid the need for expensive and prolonged litigation to resolve these issues in the future.  People’s/PTWP R. Comments at 10-11.

e.	Columbia

In its Comments, Columbia submitted that our May 2017 Order appears to introduce, for the first time, the concept of uniform gas-on-gas flex rate tariff provisions.  Columbia echoed the concerns of IECPA, supra, that the establishment of uniform provisions will be challenging given the wide variety of rate structures that exist among the Competing NGDCs.  Columbia asserted that such differences will likely make it difficult to establish uniform tariff provisions and a straightforward floor rate.  Columbia Comments at 2-3.

In its Reply Comments, Columbia submits that given the concerns it raised above, the approval of a collaborative will permit interested parties the opportunity to resolve issues that are not effectively resolved through written commentary.  For example, Columbia points out that it bills its own customers in therms while People’s/PTWP bills its customers in cubic feet.  Further, Columbia notes that customer charges often vary significantly among NGDCs and that an NGDC that charges a higher customer charge may have a base rate lower than an NGDC that has a lower customer charge.  Columbia reasons that because both customer charges and base rates make up the cost of service base rate, the determination of what is being flexed or is being flexed against is technical and complex.  Therefore, Columbia argues that a collaborative offers the best opportunity to devise a workable solution to the complex issues of uniform tariff provisions and the methodology to calculate the lowest applicable gas-on-gas tariff flex rate.  Columbia R. Comments at 3-4. 

[bookmark: _Hlk8214061]f.	Disposition

Our review of the record and the Comments and Reply Comments indicates that there is no uniformity among the Competing NGDCs as to, inter alia, billing units, various non-residential customer classes, and monthly customer charges and volumetric/usage rates that apply to those classes.  Given these differences, we concur with the Commenting Parties that the establishment of uniform gas-on-gas flex rate tariff provisions that provide a straight forward ability to determine the “floor” rate may prove to be a daunting task, especially if an attempt at establishing these tariff provisions is done solely through the submission of written documents.  Accordingly, we agree with the Commenting Parties and conclude that the development of uniform tariff provisions, including devising the proper methodology to calculate the lowest available tariff rate, are tasks that are more appropriately considered in the context of a working group.  As the Commenting Parties point out, the establishment of a collaborative working group will permit all interested parties the opportunity to jointly discuss and resolve issues that are not effectively resolved through written commentary.

In adopting the consensus recommendation that a collaborative working group be formed, we note that in its Comments, Peoples/PTWP pointed out that while there are effectively only two remaining Competing NGDCs that actually participate in gas-on-gas competition, there are other NGDCs under our jurisdiction that could theoretically engage in such competition, including NFG and the UGI Distribution Companies.  See Peoples/PTWP Comments at 2, n.1.  Therefore, we stress that the restrictions and standardized tariff provisions that are ultimately developed as a result of this collaborative working group should be of general applicability to all NGDCs that could potentially participate in gas-on-gas competition in Pennsylvania.  We shall further adopt the suggestion of the Commenting Parties that TUS and the Law Bureau assist in this collaborative.  In our view, the expertise of these bureaus will prove invaluable in the timely resolution of these complex issues.

Although we are mindful of the Parties’ desire to timely complete the collaborative, we also believe it would be beneficial to expand the scope of the collaborative to include the issues for which the Commenting Parties were unable to reach a consensus.  These issues are discussed in greater detail in the sections that follow and lend themselves to resolution through the collaborative working group established herein.  Accordingly, we shall modify the resolution of Consensus Issue No. 6 to include consideration of these non-consensus issues.

[bookmark: _Hlk10187115][bookmark: _Hlk10186893]As we are expanding the scope of issues for which the collaborative working group will recommend a resolution, we are cognizant that ninety days may not permit sufficient time to resolve all such issues.  As such, we shall extend the timeframe for resolution and shall direct that the collaborative working group conclude its charge within 120 days of the date of entry of this Opinion and Order.  We shall further adopt the recommendation of the Commenting Parties that the results of the collaborative working group, together with the working group’s recommendations, shall be submitted for Commission action in the form of a Tentative Order.  We further note that given the expansion of issues to be addressed, the collaborative working group may petition the Commission for additional time to complete its charge and Tentative Order, consistent with our Regulations at 52 Pa. Code § 1.15.

In light of the above, we shall adopt the Commenting Parties’ proposal, as modified, to establish a collaborative working group that will address the consensus issues, as discussed above, as well as the expanded non-consensus issues, as discussed in greater detail, below.

7.	Summary

For the reasons delineated above, and in the Commenting Parties’ Reply Comments, we are of the opinion that the proposed consensus resolutions represent a fair balance of the interests of all parties.  Therefore, we conclude that it is just and reasonable, and in the best interest of the public to adopt the proposed resolutions of the Commenting Parties in Consensus Issue Nos. 1 through 5.  Additionally, we shall adopt the Commenting Parties’ proposed resolution to Consensus Issue No. 6, as modified, by the foregoing discussion.

B.	Non-Consensus Issues

1.	Extension of Service to a Potential Customer at Full Tariff Rates (Non-Consensus Issue No. 1)

[bookmark: _Hlk9423658]The Commenting Parties explain that they were unable to reach a consensus on issues related to the extension of facilities and the provision of service at full tariffed rates to an existing gas-on-gas customer of a Competing NGDC.  As set forth in the OCA’s Reply Comments, the following example illustrates this issue: A current gas-on-gas customer of Columbia (an incumbent NGDC) decides to switch to Peoples (a non‑incumbent NGDC).  Although this customer currently has no facilities in place to connect to Peoples, the customer is in an overlapping area of both NGDCs and could theoretically connect to Peoples under Peoples’ existing tariff provisions regarding the extension of mains.[footnoteRef:5]  OCA R. Comments at 5-6.  Specifically, the Commenting Parties were unable to agree on (1) whether such service is properly considered in the context of this proceeding, and (2) if such service is properly considered, what are the circumstances under which such service should be allowed.  Commenting Parties R. Comments, Appendix A at 4. [5: 		As the OCA points out, this hypothetical scenario is identical regardless of who the customer’s current Competing NGDC is.  OCA R. Comments at 5 n.1.] 


a.	OCA

The OCA is of the opinion that a non-incumbent NGDC has neither the duty nor the right to serve the gas-on-gas customer of an incumbent NGDC at its full tariffed rate.  The OCA submits that one of its key goals in this proceeding was to eliminate or substantially reduce the continued investment in duplicative facilities, which is ultimately done at the expense of captive ratepayers.  According to the OCA, the scenario in the above example would result in the incumbent NGDC having plant in the ground, and presumably in its rate base, that is no longer used and useful.  OCA R. Comments at 5-6.  The OCA points out that in our May 2017 Order we emphasized that to the extent that multiple NGDC facilities exist in the future to serve the remaining gas-on-gas customers, the NGDCs still will have the burden of proving that such facilities are used and useful, should remain in the NGDC’s rate base, and that the associated costs should be recovered from ratepayers.  Id. at 6 (citing May 2017 Order at 54).  The OCA argues that to permit the above scenario could conceivably lead to the disallowance of the incumbent NGDC’s investment to serve that customer in its next rate case.  OCA R. Comments at 6.

The OCA asserts that once uniform tariff provisions are created and approved, these should control the landscape as to how gas-on-gas customers in overlapping service territories are provided service and at what rates.  The OCA avers that in the scenario at issue, the reasonable resolution would be to disallow the continued construction of duplicative facilities.  OCA R. Comments at 6.

b.	OSBA

The OSBA points out that a non-flex customer that switches to a non‑incumbent NGDC and requests service at the full tariff rate could presumably be eligible for the usual maximum investment for a regular customer.  Therefore, the OSBA frames the questions under this issue to be whether this incremental investment for a full tariff customer should be permitted at all, and, if so, whether this investment should be included in recoverable utility rate base.  The OSBA acknowledges that this issue goes beyond the central question of this proceeding as to when and how discounted gas‑on-gas flex rates may be offered.  Nonetheless, the OSBA opines that this issue is still appropriately considered in this proceeding because it encompasses the problem of the unnecessary duplication of facilities and the potential for such inefficient investment to be socialized to all ratepayers.  Accordingly, the OSBA contends that to avoid duplicative investment, customers located in overlapping service territories should not be permitted to request service from a non-incumbent NGDC if such service requires the extension of facilities.  Likewise, the OSBA is of the opinion that NGDCs should not be mandated to serve existing customers of a Competing NGDC if such service requires the extension of facilities.  The OSBA reasons that this position is analogous to the position of the Commenting Parties under Consensus Issue No. 3, with respect to new customers, wherein duplicative investment for new customers is prohibited.  OSBA R. Comments at 8-9.

[bookmark: _Hlk508193417]On the other hand, the OSBA submits that to the extent the Commission determines that existing customers should be permitted to choose their Competing NGDCs, while paying the full tariffed rate, the non-incumbent NGDC should not be permitted to recover incremental capital costs associated with providing distribution service to such a customer.  In the OSBA’s view, new service to any customer that is already located in an overlapping service territory should have a maximum allowed utility investment of $0.00.  The OSBA reasons that an existing customer who switches NGDCs, even at the NGDC’s full tariffed rate, is not providing any incremental revenue from the overall perspective of Pennsylvania ratepayers, but is instead simply shifting revenues from one NGDC to another.  According to the OSBA, if the NGDC were allowed to expand its facilities and roll the costs into its rate base, ratepayers would be forced to subsidize inefficient duplicative investments.  The OSBA asserts that such duplicative investment should be the responsibility of either the specific customer or the NGDC, and not the rest of the ratepayers.  OSBA R. Comments at 10-11.

c.	IECPA

IECPA argues that the extension of service to an existing customer at full tariffed rates is not at issue for purposes of this proceeding.  In IECPA’s view, the terms and conditions of such service should be addressed in accordance with the NGDC’s tariff.  In the alternative, IECPA submits that if the Commission believes this issue should be considered in the context of this proceeding, it should be included as part of the collaborative discussed under Consensus Issue No. 6, supra.  IECPA R. Comments at 9.

d.	Peoples/PTWP

Peoples/PTWP opines that there is no reason to address this issue in this proceeding.  According to Peoples/PTWP, this issue goes beyond the scope of this proceeding’s current stage, i.e. the impact of gas-on-gas flex rates on other ratepayers.  Peoples/PTWP takes the position that because this issue was not specifically raised by any of the Commenting Parties in their Comments, it would be improper for the Commenting Parties to raise this issue for the first time in their Reply Comments.  Additionally, Peoples/PTWP reasons that the extension of facilities and the provision of service at standard rates is a situation that is better resolved on a case-by-case basis due to the unique circumstances that such situations involve.  In Peoples/PTWP’s view, to the extent that any stakeholder contends that an extension is inappropriate, the stakeholder has recourse to the Commission through a complaint or declaratory action proceeding.  Further, Peoples/PTWP points out that the stakeholder can address rate recovery issues in the context of a base rate proceeding.  Peoples/PTWP R. Comments at 11-12.

e.	Columbia
[bookmark: _Hlk508090922]
Columbia contends that because this investigation centers on gas-on-gas flexing, this non-consensus issue is not properly considered in the matter before us.  However, Columbia also submits that to the extent that an applicant that is currently being served by an incumbent NGDC wishes to connect to the facilities of a non‑incumbent NGDC without seeking to receive a discounted rate, the non-incumbent NGDC should be permitted to honor that request when such connection is cost-justified.  Further, Columbia clarifies that it does not propose to be able to cost‑justify new development by poaching an incumbent NGDC’s customers, as this would contradict the Commission’s goal of avoiding the unnecessary duplication of facilities.  Columbia R. Comments at 4-5.

f.	Disposition

The central question to be resolved under Non-Consensus Issue No. 1 is twofold: (1) whether this issue is properly considered in the matter before us, and (2) if so, under what circumstances should the extension of service to existing customers of a Competing NGDC at full tariffed rates be permitted?  As noted above, IECPA, Peoples/PTWP, and Columbia each contend, for various reasons, that this issue should not be addressed in the matter currently before us.  We disagree.  Rather, we find this issue to be relevant to the instant proceeding as it involves tariff provisions regarding the handling of main and line extensions.  Further, as the OCA and the OSBA each point out, this issue has implications as to whether permitting gas-on-gas competition at full‑tariffed rates would result in the unnecessary duplication of facilities.  As discussed in our resolution of the Consensus Issues, supra, this has been an underlying issue of paramount concern throughout this proceeding.  Therefore, we conclude that Non‑Consensus Issue No. 1 falls squarely within the purview of this proceeding.  In addition, although Columbia submits that this issue should not be part of this proceeding, Columbia takes the position that if an applicant currently being served by an incumbent NGDC seeks to tap into new facilities that are otherwise cost-justified but does not seek to receive a gas‑on‑gas flex rate, the non-incumbent NGDC should be permitted to honor that request.

Having determined that Non-Consensus Issue No. 1 is an issue that is properly considered in this current proceeding, we will adopt IECPA’s alternative proposal that this issue should be referred to the collaborative working group that the Commenting Parties have agreed to form under Consensus Issue No. 6.  Accordingly, we shall direct that the parties to the collaborative working group consider and reach a recommendation regarding whether, and under what circumstances, the extension of service to existing customers of a Competing NGDC at full tariffed rates should be permitted.  As previously mentioned, we find that given its complexity, this issue lends itself to ultimate resolution through the collaborative working group.  Finally, although Peoples/PTWP correctly argues that this issue was not specifically raised in any of the Commenting Parties’ Comments, we find that referring this matter to the collaborative working group will satisfy any concerns related to any Party’s due process rights because all Parties will have the opportunity to address this issue in the working group forum.

2.	Whether a separate rate schedule should be established for flex‑rate customers (Non-Consensus Issue No. 2)

We note that only IECPA raised this issue and only the OSBA and Peoples/PTWP provided responses thereto.

a.	IECPA

As noted, supra, IECPA asserts that it is of the utmost importance that the impact to all customers of any uniform gas-on-gas rates be minimized.  In IECPA’s view, if uniform tariff provisions are adopted for flex rate customers, such provisions should not automatically apply to non-flex rate customers, especially if the impact would be detrimental to customers who do not have the option of obtaining service from an overlapping NGDC.  Therefore, IECPA posits that the NGDCs should be required to provide a separate rate schedule with distinct terms and conditions of service for flex rate customers.  According to IECPA, flex rate customers should also be segregated into a separate customer class for purposes of rate design and any Cost of Service Study (COSS).  IECPA reasons that without such separation, determining whether flex and non‑flex rates are cost-based would be difficult and determining the cost to serve flex and non-flex customers would be impossible.  IECPA recommends that if the Commission is concerned with the ramifications of such separation, then this issue should be addressed as part of the collaborative working group.  IECPA Comments at 3; IECPA R. Comments at 9-10.

IECPA also submits that any future rate increase to any rate schedule comprised of both flex and non-flex customers should be limited to the system average increase to ensure that non-flex customers are not compelled to solely bear the burden of supporting gas‑on‑gas competition.  In this same vein, IECPA contends that the tariff rates that serve as a floor for gas-on-gas competition should reflect only the system average rate of return for the non-flex customers.  IECPA Comments at 4; IECPA R. Comments at 10.

b.	OSBA

The OSBA disagrees with IECPA that rate classes should be established according to the customer characteristics that affect their cost of service and submits that such costs should be allocated to those classes based on the principles established by the Commission.  According to the OSBA, there is no basis for assuming that it costs NGDCs’ cost to serve customers in overlapping service territories are any different from serving customers in non-overlapping territories.  The OSBA avers that IECPA’s proposal would add regulatory complexity.  For example, the OSBA posits that if the Commission were to require a separate class for gas-on-gas flex rate customers, it would need to establish separate classes in situations including alternative fuel competition and bypass to pipelines.  OSBA R. Comments at 11-12.

The OSBA contends that because the Commission has determined that gas-on-gas competition should continue, there should be a reasonable sharing of the burden in supporting gas-on-gas customers.  However, the OSBA submits that IECPA’s proposal that any future rate increases to non-flex tariff rates be limited to the system average increase is arithmetically impossible.  The OSBA explains that if flex rate customers are assigned no increase and non-flex rate customers are assigned no more than the system average increase, the NGDC will be unable to recover its revenue requirement.  The OSBA point out that because gas-on-gas competition has been in place in western Pennsylvania for decades, the issue of equitably sharing the burden of gas-on-gas revenue shortfalls is not a new problem.  The OSBA further points out that because the number of Competing NGDCs has consolidated and because our May 2017 Order has established a floor for gas-on-gas flex rates, this burden will be greatly reduced.  Thus, the OSBA contends that there is no need to establish any additional restrictions on revenue allocation and the recovery of gas-on-gas revenue shortfalls in future base rate proceedings.  OSBA R. Comments at 12-13. 

Finally, the OSBA submits that although it agrees that, as a general rule, cost-based rates should be established for all rate classes, which would reflect system average rates of return, there is no need to require that cost-base rates serve as the price floor.  In the OSBA’s view, the price floor can and should reasonably be set based on regular Commission-approved tariff rates using standard cost and non-cost criteria.  The OSBA points out that IECPA does not explain why a regular tariff rate that the Commission has determined to be just and reasonable cannot reasonably serve as the floor price for gas-on-gas flex rates.  OSBA R. Comments at 13.

c.	Peoples/PTWP

Peoples/PTWP argues that this proposal is beyond the scope of the instant proceeding.  According to Peoples/PTWP, the Commission should address the issues of cost allocation and rate design in the context of a base rate proceeding or another proceeding before the Commission in which all parties have the opportunity to be heard.  In Peoples/PTWP’s view, it would be a violation of the due process rights of other interested parties if this issue were to be addressed for the first time in the Comments stage of the instant proceeding.  Peoples/PTWP R. Comments at 12.

d.	Disposition

Based upon our review of the various Comments and Reply Comments of the Parties, we shall refer this matter to the collaborative working group for resolution.  We concur with IECPA that it is important that any detriment of gas-on-gas competition to non-flex rate customers be minimized.  Although we decline at this stage to direct the Competing NGDCs to provide a separate rate schedule with distinct terms and conditions of service for flex rate customers, we nonetheless find that such transparency may be in the best interest of all ratepayers.  Accordingly, in addition to establishing uniform gas-on-gas tariff provisions, we shall direct the parties to the collaborative working group to explore the implications that would result from adopting separate rate schedules and to recommend whether a separate rate schedule should be established for flex-rate customers. 

As noted under Consensus Issue No. 6, the Commenting Parties have agreed that the results of the collaborative working group, along with recommendations, will be submitted for Commission action in the form of a Tentative Commission Order which will afford interested parties a reasonable opportunity to comment.  Therefore, similar to our finding under Non‑Consensus Issue No. 1, we find that referring this matter to the collaborative working group will satisfy the concerns of Peoples/PTWP as to any due process issues.

V.	Conclusion

[bookmark: _Hlk10186331]For the foregoing reasons, we shall adopt the Commenting Parties’ proposed resolutions to Consensus Issue Nos. 1 through 6, as modified, consistent with this Opinion and Order.  Additionally, we shall direct that a collaborative working group be convened for the purpose of making recommendations regarding the following matters: (1) the appropriate methodology to calculate the lowest applicable gas-on-gas flex tariff rates available to customers who participate in gas-on-gas competition; (2) the uniform tariff provisions to be utilized by jurisdictional natural gas distribution companies in implementing gas-on-gas flex rates; (3) the circumstances under which the extension of service to a potential gas-on-gas customer at full tariffed rates should be permitted; and (4) whether a separate rate schedule should be established for gas-on-gas flex rate customers; THEREFORE,

IT IS ORDERED:

1. [bookmark: _Hlk9415178]That the Consensus Resolutions proposed by the Office of Consumer Advocate, the Office of Small Business Advocate, the Industrial Energy Consumers of Pennsylvania, Columbia Gas of Pennsylvania, Inc., Peoples Natural Gas Company, LLC and Peoples TWP, LLC, filed on September 21, 2017, in response to the five questions set forth in the Commission’s Opinion and Order entered May 4, 2017, are adopted, consistent with this Opinion and Order.

2. That a collaborative working group, to be coordinated by the Bureau of Technical Utility Services and the Commission’s Law Bureau, and comprised of the Office of Consumer Advocate, the Office of Small Business Advocate, the Industrial Energy Consumers of Pennsylvania, Columbia Gas of Pennsylvania, Inc., Peoples Natural Gas Company, LLC and Peoples TWP, LLC, the Bureau of Technical Utility Services, and the Commission’s Law Bureau, is hereby established for the purpose of considering and making recommendations on the following gas-on-gas matters: (1) the appropriate methodology to calculate the lowest applicable gas-on-gas flex tariff rates available to customers who participate in gas-on-gas competition; (2) the uniform tariff provisions to be utilized by jurisdictional natural gas distribution companies in implementing gas-on-gas flex rates; (3) the circumstances under which the extension of service to a potential gas-on-gas customers at full tariffed rates should be permitted; and (4) whether a separate rate schedule should be established for gas-on-gas flex rate customers, all consistent with this Opinion and Order.

3. That the Collaborative Working Group, described in Ordering Paragraph No. 2, above, shall conclude within 120 days of the entry date of this Opinion and Order.

4. That upon conclusion of the collaborative working group, the Bureau of Technical Utility Services and the Law Bureau shall prepare a draft Tentative Order, for Commission consideration at a future Public Meeting, containing a discussion of the results of the collaborative, together with recommendations by the collaborative working group, consistent with this Opinion and Order.  The draft Tentative Order shall be reviewed by the parties of collaborative working group for their concurrence prior to its submission for Commission action.


							BY THE COMMISSION,
[bookmark: _GoBack][image: ]
	


							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED: June 13, 2019
ORDER ENTERED:  June 13, 2019
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APPENDIX A

CONSENSUS POSITIONS OF COMMENTING PARTIES

DEFINED TERMS

“Commission”: Pennsylvania Public Utility Commission

“Commenting Parties”: Columbia Gas of Pennsylvania, Industrial Energy Consumers of Pennsylvania, Office of Consumer Advocate, Office of Small Business Advocate, Peoples Natural Gas Company LLC, and Peoples Gas Company LLC

“Competing NGDC”: An NGDC that has overlapping service territory with another NGDC and may offer a G-O-G Flex Rate

“G-O-G”: Gas-on-Gas competition between Competing NGDCs through the offer of a G-O-G Flex Rate

“G-O-G Contract”: A contract between a Competing NGDC and a G-O-G Customer pursuant to which the G-O-G Customer receives a G-O-G Flex Rate

“G-O-G Customer”: A customer of a Competing NGDC who is eligible for a G-O-G Flex Rate

“G-O-G Negotiated Adjustment”: An adjustment to a Competing NGDC’s tariffed rate that is provided to a G-O-G Customer pursuant to G-O-G Contract

“G-O-G Flex Rate”: The flex rate, provided to a G-O-G Customer, resulting from a G‑O-G Negotiated Adjustment

“Law Bureau”: Law Bureau of the Commission

“May 4, 2017 Order”: Commission’s Order entered at the above-referenced dockets on May 4, 2017

“Natural Gas Distribution Company”: A natural gas distribution company regulated by the Commission

“TUS”: Bureau of Technical Utility Services of the Commission

	COMMISSION
QUESTIONS
	CONSENSUS POSITIONS OF
COMMENTING PARTIES

	
	

	Which customer classes should be offered gas‑on‑gas flex rates?
	G-O-G Flex Rates should be limited to non-residential
customer classes.

	
	

	Should uniform minimum consumption thresholds be established?
	No. Minimum consumption thresholds may deprive some existing, and potentially future qualifying, G-O-G Customers of G-O-G Flex Rate options and create unnecessary complexity.

	
	

	Should new customers in overlapping service territories be offered gas‑on‑gas flex rates or should these rates be limited to existing customers being served under gas-on-gas flex rate contracts?
	Yes, both new customers locating in overlapping service areas and certain existing customers should be eligible for G-O-G Flex Rates.

A G-O-G Negotiated Adjustment may be offered to an existing customer of the Competing NGDC providing service where the customer is currently receiving a G‑O‑G Flex Rate.

A G-O-G Negotiated Adjustment may be offered to an existing customer of a Competing NGDC where such customer was formerly served at that service location by the Competing NGDC offering service.

A G-O-G Negotiated Adjustment may be offered to a potential, new customer associated with new development.  This provision allows for negotiated rates between Competing NGDCs for the load of a new customer but, once the successful Competing NGDC expends capital and extends facilities to the customer, there shall be no further competition between the Competing NGDCs for that customer where the result would be the unnecessary duplication of facilities.  Any new service investment for a new G-O-G Customer must be justified and supported by actual G-O-G Flex Rate revenues using the methods approved for line and main extensions of that particular Competing NGDC.

	
	

	What should be the criteria and associated documentation for customers to demonstrate they are capable of receiving service from another NGDC?
	A G-O-G Flex Rate must be supported by a sworn G-O-G Customer affidavit.  An existing G-O-G Customer’s affidavit must attest that the G-O-G Customer meets one or more of the eligibility criteria listed above.  A new G‑O-G Customer’s service affidavit must attest that (i) the G-O-G Customer has been offered service from a Competing NGDC with a lower tariffed rate and (ii) the Competing NGDC is physically able to connect the G‑O‑G Customer and has sufficient capacity to serve.  All affidavits must include all relevant terms, conditions, rates, and customer contributions and advances associated with the competitive service offering.  The G-O-G Customer affidavit shall be treated as confidential and disclosed in a Commission proceeding only pursuant to a protective agreement or order.

A Competing NGDC cannot assert confidentiality of its offer and thereby prevent a current or prospective G-O-G Customer from disclosing the terms of the offer to another Competing NGDC.  A Competing NGDC cannot disclose its offer to another Competing NGDC without the consent of the current or prospective G-O-G customer.  A Competing NGDC, to which the offer of another Competing NGDC has been disclosed, shall preserve the confidentiality of such offer and shall use it for no purpose other than developing a competing offer and in a Commission or other legal proceeding subject to a protective agreement or order.

	
	

	Should there be a limit on duration of gas-on-gas flex rate contracts? 

	Current G-O-G Contracts may continue in effect in accordance with the contract terms; however, Competing NGDCs have been placed on notice by the May 4, 2017 Order that they may not be able to recover any G-O-G Flex Rate that is below the lowest tariffed rate of a Competing NGDC for contracts that extend beyond December 31, 2018.

There should be no limitation on the duration or extension of a G-O-G Contract entered into after the entry of a final order in this proceeding; however, such a G-O-G Contract shall be updated for consistency with the lowest tariffed rate of a Competing NGDC beginning on October 1, 2018 and every two-year anniversary thereafter.  The October 1, 2018 date was agreed on by the Commenting Parties as a reasonable start date fitting in the schedule of regulatory filings.  This requirement is consistent with the Commission’s competing policies of allowing G-O-G to continue with limitations on Negotiated Adjustments and of not micro-managing contractual matters.  It also allows a Competing NGDC and a G-O-G Customer to negotiate a G-O-G Contract that provides long-term certainty for both.  The G-O-G Customer is able to choose a higher-tariff-rate Competing NGDC for other reasons (such as quality of service, supply costs, etc.) without fear of being bound to a higher tariffed rate at the end of a short G-O‑G Contract term.  A Competing NGDC is able to negotiate a duration that allows recovery of capital investment required to provide service.

	
	

	Determination of “Lowest Applicable Tariff Rate”/ Uniform G-O-G Tariff Provisions 

	Due to the complexity of the issues, a collaborative – to be conducted with the assistance of TUS and Law Bureau – should be established for the limited purposes of determining: (a) the appropriate methodology to calculate the lowest applicable tariff rate available to a G-O-G Customer; and, (b) uniform G-O-G tariff provisions to be simultaneously adopted by Competing NGDCs. The collaborative shall conclude its work within 90 days following entry of a Commission final order on the five issues raised on p. 55 of the May 4, 2017 Order. The results of the collaborative, together with recommendations, shall be reported to the Commission by TUS or Law Bureau in the form of a Tentative Order on which interested parties will have a reasonable opportunity to comment.



NOTE:

This Opinion and Order has modified the above proposal by expanding the scope of issues for which the collaborative working group will recommend a resolution.  Namely, in addition to the above, the collaborative working group is directed to determine: (1) the circumstances under which the extension of service to a potential gas‑on‑gas customer at full tariffed rates should be permitted; and (2) whether a separate rate schedule should be established for gas-on-gas flex rate customers.  Additionally, the timeframe for the collaborative working group to conclude its work has been extended from 90 days to 120 days.
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