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BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Respond Power, LLC (Respond or Complainant) filed on May 10, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued on April 20, 2018, relative to the above-captioned proceeding.  On May 21, 2018, Replies to Exceptions were filed by Pennsylvania Electric Company (Penelec) and West Penn Power Company (West Penn) (Penelec/West Penn or Companies).  For the reasons set forth herein, we shall deny Respond’s Exceptions consistent with this Opinion and Order.

[bookmark: _Toc415316181]I.	History of the Proceeding

On November 17, 2016, Respond filed Formal Complaints with the Commission against Penelec and West Penn at Docket Nos. C‑2016-2576287 and C‑2016-2576292, respectively (2016 Complaints).  In the 2016 Complaints, Respond alleged that Penelec and West Penn are threatening to withhold Purchase of Receivable (POR)[footnoteRef:2] payments totaling $484,797.69 from Respond (2016 clawback charges).[footnoteRef:3]  The 2016 Complaints further alleged that the amount is an offset assessed on September 30, 2016, under the Companies’ clawback charge pilot program in their fourth default service plans previously approved by the Commission (DSP IV Joint Petition).[footnoteRef:4]  Respond further indicated in the 2016 Complaints that the POR payments the Companies are threatening to withhold on or after October 27, 2016, are due and payable to Respond for electric generation services already provided to retail customers.  According to Respond, allowing the Companies to withhold the POR payments less than one month after being invoiced for POR clawback charges would impact Respond’s cash flow and jeopardize its ability to continue providing electric generation services to retail customers in Pennsylvania.  The invoices were based on revenues, write-offs, and prices for the period from August 31, 2015, through August 31, 2016.[footnoteRef:5]  2016 Complaints at 1-3, 6. [2: 	POR programs set forth the parameters under which the electric distribution company (EDC) bills and collects the charges (receivables) due to a participating electric generation services (EGS) company that provides the end-user customer with generation service and where the customer has opted to receive a single consolidated bill from the EDC for both energy and generation services.  These programs typically involve residential and small commercial customers.  See Respond St. 1 at 3.  The Companies’ POR programs entail purchasing accounts receivable from participating EGSs at a zero-discount rate at which the Companies pay the face value of the accounts receivable without recourse to the EGS regardless of what the Companies are actually able to collect from customers.  Companies St. 1 at 19.]  [3: 	Penelec invoiced Respond in the amount of $305,890.63, while West Penn invoiced Respond in the amount of $178,907.06. ]  [4: 	Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company for Approval of a Default Service Program for the Period Beginning June 1, 2017 through May 31, 2019, Docket Nos. P-2015-2511333, P-2015-2511351, P-2015-2511355 and P-2015-2511356 (Order entered May 19, 2016) (Default Service Order).]  [5: 	“Write-offs” are customer accounts receivable balances that become delinquent due to non-payment and are ‘written off’ the Companies’ books approximately 182 days after the final bill is sent to the customer.  Finding of Fact No. 30, infra; Companies St. 1 at 18.] 


Respond alleged in the 2016 Complaints that the Companies failed to notify Respond that its retail customers were not paying their electric supply charges or that POR clawback charges would be imposed.  Respond claimed it had no opportunity to address these concerns and minimize write-offs.  Respond also alleged that the captions in the DSP IV Joint Petition that resulted in the Default Service Order did not place Respond on notice that the Companies were proposing retroactive charges, and that the imposition of the POR clawback charges therefore violates the fundamental principles of due process and amounts to impermissible retroactive ratemaking.  2016 Complaints at 10-11.

Respond further contended that the Default Service Order did not authorize the Companies to impose arbitrary due dates for payment of the clawback charges or permit Penelec and West Penn to use self-help remedies to address payment disputes with EGSs concerning the clawback charges.

Respond further argued in the 2016 Complaint that if the Commission permits the Companies to unilaterally withhold POR payments from Respond without any dispute resolution process, the Commission would be sanctioning the unrestricted imposition of charges and self-help remedies by the Companies on EGSs.  In addition, Respond claims it has not received a breakdown of the charges from the Companies and consequently, Respond has been unable to verify the accuracy of the amounts requested by the Companies.  Respond further alleged that since it has not been able to verify the accuracy of the amounts requested by the Companies, there could be computational errors and charges in the invoices that violate the tariff provisions.  Therefore, the Complainant requested that the Commission prohibit the Companies from withholding $484,797.69 in POR payments and refer the 2016 Complaints to the mediation unit of the Commission’s Office of Administrative Law Judge (OALJ) for further resolution.  Complaints at 16-19.

On December 7, 2016, the West Penn Power Industrial Intervenors (WPPII), the Penelec Industrial Customer Alliance (PICA), and the Met-Ed Industrial Users Group (MEIUG), (collectively, the Industrials), filed Joint Petitions to intervene in both proceedings (Industrials Joint Petitions).  The Industrials Joint Petitions alleged that WPPII, PICA and MEIUG all participated in the DSP IV proceeding and signed the settlement agreement that the Commission adopted in the Default Service Order.  The Industrials’ Joint Petitions requested that the Commission grant the Industrials intervenor status in both proceedings.

On December 8, 2016, the Office of Consumer Advocate (OCA) filed Notices of Intervention and Public Statements.  The Public Statements alleged that the OCA was a signatory to the settlement in the Default Service Order.  The Public Statements asserted that the OCA has intervened in the proceedings to ensure that the provisions in the DSP IV settlement are appropriately implemented, including the clawback provisions.

On December 8, 2016, the Companies filed Answers with New Matter to the 2016 Complaints.  The Answers asserted that the 2016 Complaints are unlawful collateral attacks on the Default Service Order.  The Companies stated in their Answers that the Default Service Order approved a settlement among the parties to the DSP IV proceedings.  The Companies also pointed out that Respond did not participate in the DSP IV proceedings that resulted in the Default Service Order.  According to the Companies’ Answers, Respond’s Complaints are an attempt to overturn the DSP IV settlement because it has become dissatisfied with a single term of the settlement.  Further, the Companies contended that the parties to the DSP IV settlement have an interest in the implementation and enforcement of the settlement agreement, including the clawback provisions, and that allowing Respond to challenge the clawback provisions violates the principles of finality and undermines the integrity of the settlement process.

In addition, the Companies submitted in their Answers that they both served Respond with copies of the DSP IV Joint Petition and supporting testimonies that resulted in the Default Service Order.  According to the Companies, the DSP IV Joint Petition included proposed clawback provisions that would implement clawback charges as of September 1, 2016, based on a one-year look back at write-offs.  The Companies further stated that other EGSs intervened in the DSP IV proceeding and participated actively in the litigation and the settlement.  Furthermore, the Companies asserted that there was no basis for Respond’s claim that the clawback provisions violate the prohibition against retroactive ratemaking.  The Companies contended that retroactive ratemaking prohibition only applies to rates for utility service and that the POR program is not a utility service, and the clawback charges are not rates.  The Companies contended that the POR program is voluntary and is not considered as part of their obligation to serve.  Thus, the Companies do not view the purchase of EGS receivables as a service or the clawback provisions as rates for utility service.

Additionally, the Companies pointed out in their Answers that by approving the settlement agreement in the Default Service Order, the Commission determined that the clawback provisions are lawful, and no party ever appealed the Default Service Order alleging that the clawback provisions are unlawful.  According to the Answers, Respond was given notice and an opportunity to participate in the DSP IV proceedings that resulted in the Default Service Order, but it chose not to intervene.  In addition, the Companies stated that they filed tariff provisions that included the clawback provision on October 28, 2016, the Commission subsequently approved the tariff provisions on November 10, 2016.  

The Companies’ New Matter generally reiterated the statements in their Answers concerning the Default Service Order.  The Companies in both their Answers with New Matter requested that the Commission dismiss the 2016 Complaints with prejudice.

Also, on December 8, 2016, the Companies filed Motions for Judgment on the Pleadings (Motions for Judgment) which also reiterated the same allegations in their Answers with New Matter.

On December 13, 2016, the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA) filed a Petition to Intervene in which it asserted that it intervened in the DSP IV proceedings and was a signatory to the settlement agreement that resulted in the Default Service Order.  CAUSE-PA submitted that that members of CAUSE-PA are customers of Penelec and West Penn who would be directly affected by the outcome of the instant proceedings.  Thus, CAUSE-PA requested that it be granted status as an intervener in the proceedings.

On December 13, 2016, the Office of Small Business Advocate (OSBA) filed its Notices of Intervention and Public Statements.  The Public Statements alleged that the OSBA was a signatory to the DSP IV settlement that resulted in the Default Service Order.  The Public Statements also indicated the OSBA’s interest to intervene in the proceedings to ensure that the provisions in the DSP IV settlement are appropriately implemented, including the clawback provisions. 

On December 14, 2016, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a Notice of Appearance. 

On December 28, 2016, Respond filed Replies to the New Matter of the Companies in which it asserted that the 2016 Complaints did not constitute a collateral attack on the Default Service Order.  Rather, Respond asserted that because the clawback charges are contained in the Companies tariff, they constitute rates that are subject to Section 1301 of the Code, 66 Pa. C.S. § 1301, and, as such, they must be just and reasonable.  Respond opined that the clawback charges are not just and reasonable and requested that the Commission dismiss the Companies’ New Matter and sustain the 2016 Complaints.

Also, on December 28, 2016, Respond filed Answers to the Companies’ Motions for Judgment in which it reasserted that the clawback charges are rates and must be just and reasonable.  Accordingly, Respond denied that the 2016 Complaints are collateral attacks on the Default Service Order.  Respond also argued that the Companies failed to provide adequate notification to Respond that they included a proposed clawback provision in the DSP IV Joint Petition.  Respond argued that it is permitted to file a complaint against an existing tariff at any time.  Based on all of the above, Respond requested in its Answer that the Commission deny the Motions for Judgment.

On January 23, 2017, the ALJ issued an Order granting, in part, the Motions for Judgment (January 2017 Order).  The January 2017 Order granted the Motions for Judgment by denying Respond the opportunity to present evidence that the application of the clawback tariff provision is unreasonable.  It did, however, allow a hearing for the Companies to verify the accuracy of the amounts assessed in the 2016 Complaints.

On January 26, 2017, Respond filed a Petition for Interlocutory Review (PIR).  The PIR requested that the Commission review the January 2017 Order and allow Respond to challenge the reasonableness and application of the Companies’ clawback tariff provisions.

On February 6, 2017, Respond filed Briefs in support of the PIR in which it argued that complaints against a tariff may be filed at any time and that it should not be precluded by the January 2017 Order from pursuing its complaints against the Companies’ clawback tariff provisions.  In addition, Respond contended that a tariff provision must be just and reasonable and that Respond should be able to challenge the reasonableness of the clawback tariff provisions.

Also, on February 6, 2017, the Companies filed Briefs opposing the PIR.  In their Briefs, the Companies argued that Respond had notice of the clawback provisions and opportunity to intervene in the DSP IV proceedings but failed to do so.  The Briefs further contended that there was no valid or legal basis for nullifying the clawback charges as requested by Respond.

By Order entered July 13, 2017 (July 2017 PIR Order), the Commission granted the PIR.  The Commission held that Respond had the burden of proof to show that the clawback tariff provision is being applied to it unreasonably.  The Commission stated that the burden is heavy because tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.  The Commission concluded that Respond was entitled to an opportunity to meet its burden of proof.  July 2017 PIR Order at 17-22.

On October 27, 2017, Respond filed additional Formal Complaints against West Penn and Penelec, at Docket Nos. C-2017-2631326 and C-2017-2631331, respectively (2017 Complaints) which contain allegations similar to the allegations in the 2016 Complaints.  Respond alleged in its 2017 Complaints that the Companies are threatening to withhold POR payments totaling $211,012.54 from Respond (2017 clawback charges).[footnoteRef:6]  Respond also alleged that the invoice, with a due date of October 29, 2017, contain an offset amount that the Companies assessed on Respond on October 2, 2017, under the Companies’ clawback charge pilot program previously approved in the Default Service Order. [6: 	Penelec assessed and invoiced clawback charges against Respond in the amount of $142,973.13 and West Penn assessed and invoiced clawback charges against Respond in the amount of $68,039.41.  Respond Exhibit AS-9; Respond St. 1-Supp. at 7.] 


On November 8, 2017, the Commission consolidated the 2016 Complaints and the 2017 Complaints (Respond’s Complaints) for purposes of hearing and decision, pursuant to 52 Pa. Code § 5.81.

On November 20, 2017, the Companies filed Answers with New Matter to the 2017 Complaints.  These Answers with New Matter contain responses substantially similar to the Answers with New Matter filed in response to the 2016 Complaints.

On December 8, 2017, Respond filed Replies to the New Matter of the Companies.  The responses to New Matter contain allegations similar to the responses to New Matter filed in the 2016 Complaints proceedings.

On February 1, 2018, the ALJ conducted an evidentiary hearing, as scheduled.

On February 5, 2018, Respond filed a Petition to Reopen the Record (PRR).  The PRR alleged that the Companies’ witness, Ms. Kimberlie Bortz, testified that the Companies would provide, upon request, EGSs with a list of its customers showing their outstanding unpaid balances.  According to Respond, on February 2, 2018, it submitted email requests to the Companies for a list of Respond’s customers showing outstanding unpaid balances on their accounts but was informed by the Companies’ employee via email that no such list was available.  The PRR, therefore, requested that the Commission reopen the record so that Respond could offer testimony and exhibits in response to Ms. Bortz’s testimony.  Alternatively, the PRR requested admission of email communications between the Companies and Respond, attached to the PRR and marked as Attachment A.

On February 15, 2018, the Companies filed an Answer to the PRR (Answer to PRR).  The Answer to PRR stated that on February 6, 2018, the same Penelec and West Penn employee who responded to Respond’s February 2, 2018, request sent an email to Respond indicating that after his initial response, he learned that the Companies had the capability to provide the requested information to Respond and indicated that the information would be provided to Respond on February 7, 2018.  According to the Answer to PRR, on February 7, 2018, that same employee provided two emails to Respond with the requested information.  Copies of the above referenced emails were attached to the Answer to PRR and marked as Appendices A, B and C.  In addition, the Answer to PRR indicated that the Companies are not opposed to the request to admit Attachment A on the condition that the record remain open for the admission of their Appendices A, B and C.  The Answer to PRR requested that the Commission deny the PRR or alternatively, that Respond’s request to admit Attachment A be granted on condition that the Companies’ Appendices A, B and C be admitted as well.

On February 20, 2018, Respond and the Companies indicated that they did not wish to present additional testimony at a further hearing.  Rather, they wished to move the documents attached to the DSP IV Joint Petition and Answers into the record as exhibits.  None of the parties requested the opportunity to cross examine on the proposed exhibits.

On March 16, 2018, Respond and the Companies filed their Briefs.  The other parties to this proceeding did not file any Briefs.  

On March 30, 2018, the record in this proceeding was closed after Respond and the Companies filed Reply Briefs. 

On April 20, 2018, the Commission issued the Initial Decision of ALJ Salapa in which he dismissed Respond’s Complaints.  ALJ Salapa concluded that Respond failed to demonstrate that facts and circumstances have changed so drastically since issuance of the Default Service Order, so as to render application of the clawback provision unreasonable and that Respond also failed to demonstrate that the Companies miscalculated the clawback charges.  I.D. at 2, 37-38.

As previously noted, Respond filed Exceptions on May 10, 2018.  The Companies filed Replies to Exceptions on May 21, 2018.  

[bookmark: _Toc415316182]II.	Background 

Respond is an EGS licensed by the Commission to supply electricity or EGS services to the public within the Commonwealth of Pennsylvania.  Respond was approved by the Commission as an EGS in Pennsylvania on August 19, 2010.[footnoteRef:7]  Respond serves residential and small business customers in various EDC service territories throughout the Commonwealth.  Since 2013, Respond has participated in the Companies’ POR programs that have been implemented through their Default Service Plans.  Respond St. 1 at 2, 7.   [7: 	See, License Application of Respond Power LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as a Supplier of Retail Electric Power, Docket No. A-2010-2163898 (Order entered August 19, 2010).] 


Penelec and West Penn are EDCs authorized by the Commission to provide electric distribution services to customers within their service territories in Pennsylvania.  In their role as EDCs, pursuant to Section 2807 of the Code, 66 Pa. C.S.§ 2807, the Companies provide default generation service to customers who do not select an EGS.  Further, pursuant to the Commission’s Policy Statement at 52 Pa. Code § 69.1814, Penelec and West Penn provide Commission-approved POR programs for residential and small business customers.  Companies St. 1 at 9.  

The Companies’ POR programs provide that they will purchase accounts receivables from EGSs at a zero-discount rate.  The Companies pay the face value of the receivables without recourse to the EGSs, regardless of the amounts Penelec and West Penn ultimately collect from the customers.  The Companies bear the risk of customer accounts that are written off.  Id.  The Commission approved allowances for uncollectible accounts expenses in the Companies’ 2014 and 2016 base rate cases.  Id. at 10.  A portion of those allowances is attributable to distribution rates and the balance is attributable to the provision of default service and the POR program.  The default service and POR-related portion of uncollectible accounts expense for both Penelec and West Penn is recovered through their respective DSS Riders on a non-bypassable basis.  Id. 

On November 3, 2015, Penelec, West Penn, and their other Pennsylvania affiliates, filed the DSP IV Joint Petition which included revisions to their POR programs.  Companies St. 1 at 13.  The Companies proposed the addition of a clawback provision to their POR programs in the DSP IV proceedings to reduce their exposure and their customers’ exposure to increased uncollectible expenses due to excessive EGS write-offs.  Id. at 10.  In analyzing uncollectible expense since their 2014 base rate proceeding, the Companies identified an approximately $7 million increase in POR-related net write-offs since 2012, when they began tracking discrete categories of write-offs.  Id.  The Companies further identified a wide variance in percentages for EGS write-offs as a percentage of generation revenues billed over a twelve-month period.  Id.  To address this disparity in EGS-related write-off percentages, the Companies proposed to collect a portion of the growing uncollectible accounts expense from EGSs whose practices are driving higher write-offs as a product of the types of offers they make to customers.  Id. at 11.  Because collection is not an issue EGSs must concern themselves with, the Companies believe they and their customers were unfairly burdened with higher percentages of write-offs by certain EGSs whose business models involve charging exorbitant prices.  Id.

On the same day, in accordance with the Commission’s Default Service Regulations at 52 Pa. Code §§ 54.185 and 54.188, the DSP IV Joint Petition was served upon, inter alia, all EGSs licensed to sell electric generation in the service territories of the Companies including Respond.  Id.  Also, as required by the Commission, a notice of the DSP IV Joint Petition was published in the November 14, 2015 Pennsylvania Bulletin explaining how any interested party could intervene in the proceeding initiated by the Joint Petition.  Id. at 14.  Additionally, the second paragraph of the Joint Petition, which begins on page No. 2 and carries over to page No. 3, sets forth in twelve separately numbered items, each of the specific approvals that the Companies were requesting the Commission to grant, including approving proposed revisions to respective supplier tariffs related to their POR programs.  Id.

Furthermore, in Statement No. 3 of the Joint Petition, submitted in the DSP IV proceeding, in over eight pages in question and answer form, Ms. Bortz explained the terms of the proposed clawback provisions, why they were being proposed, how they would be calculated, and how the proceeds would be applied.  Ms. Bortz also sponsored Met-Ed/Penelec/Penn Power/West Penn Exhibits KLB-4 through KLB- 7, consisting of proposed supplements to the Companies’ Electric Generation Supplier Coordination Tariffs (Supplier Coordination Tariffs).  The exhibits included the terms of the proposed clawback provisions.  Id. at 15.  The Retail Energy Suppliers Association (RESA) and several EGSs intervened in the DSP IV proceeding.  Id. at 16-17.  RESA and the EGSs addressed the clawback provision in the DSP IV proceeding.  As a result, the proposed clawback provision was modified to reduce the number of EGSs that potentially could be subject to the charge.  Id.[footnoteRef:8] [8: 	A Joint Petition for Settlement approving, among other things, modified clawback provisions as a two-year pilot, was filed by the parties on April 1, 2016 (DSP IV Settlement).   Tr. at 28.] 


Accordingly, the modified proposal for settlement of the POR program contained two prongs for the clawback test.  First, the write-off threshold was raised from a proposed 150% to 200% of the average write-off percentage of the average of all EGSs.  Second, if an EGS had an average write-off percentage of more than 200% of the average for all EGSs, it would not be subject to the clawback charge unless during the review period, the average price it charged customers for generation was more than 150% of the applicable company’s Price-to-Compare (PTC) for the same period.  Id. at 17.  Hence, the clawback provisions impose a charge on EGSs that participate in Penelec’s and West Penn’s POR program.  Companies’ St.1 at 2.  More importantly, if the operations of the EGS result in: (1) their accounts receivable producing a write-off percentage (write-offs for non-payment as a percentage of revenues) that exceeds 200% of the Companies’ average EGS write-off percentage; and; (2) their charged price for generation service, on average exceeds 150% of the Companies’ PTC, the Companies will impose the clawback charge.  Id.; DSP IV Settlement at 18-20.

The Companies averred they applied the screening test under the clawback provisions in the same manner to all EGSs serving residential and small commercial customers in their respective service territories.  Companies St. 1 at 17-18.  For instance, the Companies would first analyze revenues and write-offs during the applicable test period ending August 31 for each EGS participating in the applicable POR program to calculate individual write-off percentages and an average EGS write-off percentage.  Id. at 18.  The Companies would then calculate an average generation rate for each EGS, based on their revenues and kWh sold over the applicable twelve-month test period and compare that rate to 150% of the weighted quarterly average PTC for residential and small commercial customers over the same period.  For those EGSs identified by both prongs of the test, the annual clawback charge assessed is the difference between the EGS’s actual write-offs and its actual write-off amount calculated at 200% of the average EGS percentage of write-offs.  Id.

According to the Companies, Respond’s write-off percentage was 14.79% and 14.42% for Penelec and West Penn, respectively, in 2016, and 8.87% and 9.51% for Penelec and West Penn, respectively, in 2017.  Id.; Exhibit KLB-l.  The Companies averred that these write-off percentages are three to seven times 200% of the average write-offs of over sixty-five other EGSs.  Companies St. 1 at 17-18.  Further, the Companies indicated that in 2016, Respond had the highest write-off percentage of any EGS serving residential and small commercial customers in West Penn’s service territory and the second highest in Penelec’s territory.  Id. at 18-19.  The Companies further alleged that Respond charges some of the highest prices for generation in the market, which are, on average, more than 250% of the applicable PTC.  Id.; Exhibit KLB-l.  The Companies stated that based on the results of the screening test, two other EGSs participating in Penelec’s and West Penn’s POR programs were also subject to a clawback charge in 2016 and 2017.  Companies St. 1 at 19.

Based on the foregoing, after determining that Respond satisfied both prongs of the ‘clawback charge’ screening test, the Companies first applied 200% of the EGS average write-off percentage for each company to Respond’s revenues in the applicable service territory.  Id.  The charge assessed by the Companies recovers the amount of Respond’s write-offs over this amount for 2016 and 2017, respectively.  Id.; also, RP Exhibit AS-2 and RP Exhibit AS-I0.  Finally, the Companies averred that based on the applicable computations, Penelec and West Penn sent invoices dated September 27, 2016, in the amounts of $305,890.63 and $178,907.06, respectively, and invoices dated September 29, 2017 in the amounts of $142,973.13 and $68,039.41 respectively, to Respond.  RP Exhibit AS- and RP Exhibit AS-9.  The Companies noted that Respond has not identified any computational errors in the calculation of the 2016 and 2017 clawback charge invoices.  Companies St. 1 at 19; Exhibit KLB-3.

[bookmark: _Toc415316183]III.	Discussion

[bookmark: _Toc415316184]Legal Standards  

In this proceeding, Respond, as the proponent of a rule or order from the Commission, has the burden of proof to establish that it is entitled to the relief it is seeking.  66 Pa. C.S. § 332(a).  Respond must prove its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  To meet its burden of proof, Respond must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

The Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S. §§ 2801-2812 (Competition Act), as amended by Act 129, requires that EDCs file DSPs with the Commission for approval.  The General Assembly passed the Competition Act in order to encourage competition in the generation of electricity, reduce electricity rates, encourage business and industry in the Commonwealth, and maintain safe, affordable, and reliable transmission and distribution services.  The objectives of the Competition Act were to, inter alia, encourage competitive retail and wholesale markets, while providing significant cost savings and rate protections to customers.

In order to ensure that this transition to permit retail electric customers to obtain direct access to a competitive generation market, while protecting the Commonwealth’s ability to compete in the national and international marketplace for industry and jobs, the Competition Act contained specific provisions to ensure continued safe and affordable service for all customers.  66 Pa. C.S. §§ 2802(7), (8), and (11).

At the end of the transition period for the switch from regulation to competition, the Competition Act provided that each EDC would act as a provider of default service to provide electric generation service to customers not served by EGSs.  66 Pa. C.S. § 2807(e)(3).  In order to provide this default service, the Competition Act required the Commission to promulgate regulations establishing how EDC’s would implement the obligation to provide default service.  66 Pa. C.S. § 2807(e)(2).

Furthermore, Section 316 of the Code, states in pertinent part, that:

Effect of commission action.

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review. The issuing or registration by the commission of any certificate, license or permit whatsoever, under the provisions of this part, or any finding, determination or order made by the commission refusing or granting such certificates, licenses or permits, shall not be construed to revive or validate any lapsed, terminated, invalidated or void powers, franchises, rights or privileges; or to enlarge or add to the rights, powers, franchises or privileges contained in any charter, or in the grant of any franchise, or any supplement or amendment to any charter, or to give or remit any forfeiture.


66 Pa. C.S. § 316.

In addition to the foregoing, the Commission’s Policy Statement regarding Purchase of Receivables at 52 Pa. Code § 69.1814, states that the public interest would be served by the consideration of an EGS receivables purchase program in each EDC service territory.  

Section 54 of the Commission’s Default Service Regulations, states in pertinent part, as follows: 

§ 54.185. Default service programs and periods of service.
 Default service programs must comply with Commission regulations pertaining to documentary filings in Chapter 1 (relating to rules of administrative practice and procedure), except when modified by this subchapter. The DSP shall serve copies of the default service program on the Pennsylvania Office of Consumer Advocate, Pennsylvania Office of Small Business Advocate, the Commission’s Office of Trial Staff, EGSs registered in the service territory and the RTO or other entity in whose control area the DSP is operating. Copies shall be provided upon request to other EGSs and shall be available at the DSP’s public internet domain.


52 Pa. Code § 54.185(c).

B.	ALJ’s Recommendations 

The ALJ made forty-one Findings of Fact and reached seven Conclusions of Law.  I.D. at 13-19; 37-38.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly rejected or rejected or modified by necessary implication from the discussion in this Opinion and Order.

In his analysis, the ALJ addressed the following issues or challenges raised by Respond as against the Companies’ clawback charge: (1) Burden of proof (I.D. at 24‑27); (2) Reasonableness of the clawback charges (I.D. at 27-29); (3) Due process afforded to Respond (I.D. at 30-33); (4) Retroactive ratemaking (I.D. at 33-35); (5) Structural flaws in the clawback provisions (I.D. at 36); and (6) Respond’s argument that the clawback provisions will limit EGS prices (I.D. at 36-37).

Pursuant to an analysis of the evidence and arguments, ALJ Salapa concluded that Respond failed to establish by a preponderance of the evidence that facts and circumstances have changed drastically since the issuance of the Commission’s Default Service Order so as to render the application of the clawback provisions unreasonable pursuant to any of the challenges proffered by Respondent.  The ALJ also concluded that Respond failed to prove by a preponderance of the evidence that the Companies miscalculated the clawback charges.  Based on the foregoing, the ALJ denied Respond’s Complaints.  Id. at 37.  The analysis of the presiding ALJ is summarized below.

1.	Burden of Proof and Application of Section 316 of the Code

Regarding the burden of proof in this case, the ALJ noted that as the complainant in these proceedings, Respond had the burden of proof to show that the Companies are responsible or accountable for the problem described in the Complaints.  I.D. at 24.  The ALJ stated that per the July 2017 PIR Order, the Commission-approved clawback tariff provisions were presumed to be reasonable, have the full force of law, and are binding on the Companies and their customers.  The ALJ noted that while the July 2017 PIR Order allowed Respond to file and prosecute its complaint against the existing tariff pursuant to Section 703 of the Code, 66 Pa. C.S.§ 703, and to present evidence that the clawback provisions were no longer reasonable, that Order also indicated that the burden on Respond would be heavy.  This is so because tariff provisions submitted and approved by the Commission are prima facie reasonable.  See I.D. at 24-25, citing Shenango Township Board of Supervisors v. Pa. PUC, 686 A.2d 910, 914 (Pa. Cmwlth. 1996) (Shenango).

Further, the ALJ disagreed with Respond’s argument that the heavy burden of proof described in Shenango, which requires that a complainant prove that facts and circumstances have changed drastically so as to render application of the tariff provision unreasonable, should not be applied in the present complaint proceeding because it restricts Respond from exercising its statutory right to challenge a tariff provision on the basis that it is unreasonable.  I.D. at 25, citing Respond M.B. at 23-24; Respond R.B. at 9-13.  ALJ Salapa found that Respond failed to cite any authority to support its assertion concerning the inapplicability of Shenango.  Respond’s argument failed because the Commission has consistently applied the Shenango standard to cases where a complainant has challenged the applicability of a tariff provision to that complainant.[footnoteRef:9]  The ALJ also stated that while an administrative agency is not bound by the rule of stare decisis, it must render consistent opinions and should either follow, distinguish or overrule its own precedent.[footnoteRef:10]  In the present case, for consistency, the ALJ noted that the Shenango standard is applicable.  I.D. at 25. [9: 	See, e.g., St. Andrew’s Church v. Pennsylvania-American Water Co., Docket No. C-2009-2139206 (Final Order entered December 2, 2010) (monthly meter charge); Rollock Company v. Pennsylvania Electric Co., Docket No. C-2014-2425842 (Final Order entered May 20, 2015) (hourly pricing service charge).]  [10: 	I.D. at 25, citing, Bell Atl. Tel. Co. v. Pa. PUC, 672 A.2d 352 (Pa. Cmwlth. 1995); Pennsylvania Trout v. Pa. DEP, 863 A.2d 93 (Pa. Cmwlth 2004); Crawford v. National Fuel Gas Distribution Co., Docket No. C-20066348 (Opinion and Order entered December 6, 2007).] 


The ALJ stated that Respond’s Complaints are essentially requesting that the Commission modify or vacate its prior ruling approving the clawback charges.  Thus, he observed that the Complaints are similar to a petition for relief filed pursuant to 52 Pa. Code § 5.572, following the issuance of a Commission final decision.  According to the ALJ, similar to Shenango which requires that a complainant prove that facts and circumstances have changed drastically so as to render application of the tariff provision unreasonable, the Commission has held in petitions filed pursuant to 52 Pa. Code § 5.572, that they raise new and novel arguments not previously heard or considered or which appear to have been overlooked or not addressed by the Commission.[footnoteRef:11]  The ALJ noted that, in either case, the burden of proof is heavier because the party is seeking to modify or vacate a final Commission Order which, pursuant to 66 Pa. C.S. § 316, is conclusive upon the parties affected by the Order.  Id. at 25-26. [11: 	See, Salahuddin v. Metropolitan Edison Co., Docket Nos. P-2015-2504703 and F-2015-2463441 (Opinion and Order entered March 17, 2016).] 


ALJ Salapa determined that to consider Respond’s argument that it should be able to challenge the clawback provisions on the basis that they are unreasonable without demonstrating that a change in facts or circumstances has occurred since the Commission approved the provisions, would be to permit Respond to relitigate issues already litigated by the parties in the DSP IV proceedings and considered by the Commission.  Hence, the ALJ agreed with the position of the Companies that to allow Respond to relitigate these issues would essentially be permitting Respond to collaterally attack the Default Service Order.  In the Default Service Order, the Commission acted in a quasi-judicial capacity to resolve the issues that Respond had the opportunity to litigate concerning the reasonableness of the clawback provisions.  Id. at 26-27.  More importantly, the ALJ noted that because Respond had the opportunity to litigate these issues and chose not to do so, Section 316 of the Code applied to Respond’s Complaints and barred it from relitigating the issues.

Based on the foregoing, the ALJ concluded that because Respond has not presented any new or novel argument that the Commission overlooked in the Default Service Order or showed that the clawback provisions were no longer reasonable, Respond has not met its burden of proof in this case.  Id. at 27.

2.	Violation of Respond’s Due Process Rights

Regarding Respond’s argument that its due process rights were violated because the Companies invoiced the clawback charges before they filed and obtained approval of the clawback tariff, the ALJ posited that Respond’s argument failed to consider the fact that the Commission approved the clawback charge when it entered the Default Service Order on May 19, 2016.  The ALJ pointed out that the Settlement filed in the DSP IV proceedings contained the clawback provisions as part of the Supplier Coordination Tariffs.  I.D. at 30, citing Companies M.B. at 7; Companies R.B. at 25.  The ALJ concluded that the tariff supplements subsequently filed by the Companies with an effective date of August 1, 2016, were accepted by the Commission.  I.D. at 30.  The ALJ noted that because the Commission approved the Companies’ tariff provisions including the clawback charge in the Default Service Order, Penelec and West Penn had the legal authority to assess the clawback charges as of the effective date of the Default Service Order.  Id. at 31.

In addition, the ALJ dismissed, as without merit, Respond’s argument that the Companies did not provide Respond adequate notice that they were converting from non-recourse to “with recourse” concerning the clawback charges.  Rejecting this argument, the ALJ stated that not only was Respond served copies of the DSP IV Joint Petition and the supporting documents, but that the notice was also published in the November 14, 2015 Pennsylvania Bulletin at 45 Pa. B 6654-6655, specifying a deadline of November 30, 2015 for filing protests, petitions, and answers to the DSP IV Petitions.  According to the ALJ, several EGSs that were served the same notice objected to the clawback charge and participated in the Companies’ DSP IV proceedings, thereby, reaching a settlement that modified the proposed clawback charge.  The ALJ stated that because Respond chose not to participate in these proceedings and failed to present any evidence that it did not receive the DSP IV Joint Petition, it has no legal basis to claim that its due process rights were violated.  Id.  The ALJ concluded that the DSP IV Joint Petition adequately informed Respond that the Companies were seeking to implement clawback charges and that Respond had the opportunity to prepare an answer and present a defense.  Yet, Respond failed to file any form of objections to the DSP IV Joint Petition and chose not to participate in the proceedings.  Therefore, Respond has no legal grounds upon which to accuse the Companies of inadequate notice or violation of its due process rights.  Id.  at 32-33.

3.	Retroactive Ratemaking

The ALJ, after consideration of the evidence, recommended the dismissal of Respond’s claim that the clawback charges constitute impermissible retroactive ratemaking.  According to the ALJ, the clawback charges are not “rates” and should not be treated as such.  The ALJ defined a rate as any compensation received by a public utility for service it renders to a customer.  The ALJ stated that in Penn-Harris Hotel Co. v. Pa. PUC, 71 A.2d 853 (Pa. Super. Ct. 1950) (Penn-Harris), the Superior Court held that the definition of “rate” contained in the former, Public Utility Law, Act of May 28, 1937, did not cover services rendered to the public utility for which the public utility expends money.  And, the ALJ further reasoned that even the current definition of a “rate” in Section 102 of the Code, 66 Pa C.S. § 102, contains almost identical language.[footnoteRef:12] [12: 	The ALJ noted that 66 Pa C.S. § 102 defines a rate as follows:
“Rate.” Every individual, or joint fare, toll, charge, rental, or other compensation whatsoever of any public utility, or contract carrier by motor vehicle, made, demanded, or received for any service within this part, offered, rendered, or furnished by such public utility, or contract carrier by motor vehicle, whether in currency, legal tender, or evidence thereof, in kind, in services or in any other medium or manner whatsoever, and whether received directly or indirectly, and any rules, regulations, practices, classifications or contracts affecting any such compensation, charge, fare, toll, or rental.] 


In the present proceeding, ALJ Salapa explained that although the clawback provisions are part of the Companies’ tariffs, they are not rates because the clawback charges are not compensation received by the Companies for service they rendered to Respond. [footnoteRef:13]  Id.  at 33-34.  The ALJ stated that since the clawback provisions are not rates, any prohibition concerning retroactive ratemaking pursuant to the statutory provisions applicable to rates, does not apply to the clawback provisions.  Id. at 34. [13: 	The ALJ noted that 66 Pa C.S. § 102 defines tariff as follows:
“Tariff.” All schedules of rates, all rules, regulations, practices, or contracts involving any rate or rates, including contracts for interchange of service, and, in the case of a common carrier, schedules showing the method of distribution of the facilities of such common carrier.] 


Furthermore, the ALJ noted the Companies’ averment that, similar to other ‘Commission-approved’ rates and charges that are based on historic data, the clawback charges are not retroactive.  Rather, they are charges applied prospectively on Respond using historic write-off data.  The ALJ acknowledged the Companies’ explanation that using historic data to identify EGSs, which are most likely to be imposing higher costs does not make the clawback charges retroactive.  Id.  The ALJ disagreed with Respond’s argument that retroactive application of a statute is impermissible, especially, given that Respond did not explain how the retroactive application of statutes is relevant to the clawback provisions in this proceeding as they are not statues.  The ALJ stated that Respond has no grounds to make such arguments at this time since it failed to intervene and raise these arguments in the DSP IV proceedings.  Therefore, the ALJ agreed with the Companies that Respond’s arguments constitute a collateral attack on the Default Service Order.  Id.  at 35.

4.	Reasonableness of the Clawback Charges

Concerning the reasonableness of the clawback charges, the ALJ dismissed, as without merit, Respond’s claim that: (1) the clawback charges assessed to Respond in 2016 and 2017 were based on write-offs that occurred as far back as 2013; and; (2) there is no evidence that the Commission was aware of this fact when it approved the clawback charge or that the Commission considered the fact the clawback charge fundamentally changed the Companies’ PORs in the Default Service Order.  According to the ALJ, Respond has not proven any change of circumstance since the Commission’s approval of the Companies’ clawback tariffs that render them unreasonable.  The ALJ further dismissed Respond’s arguments that the clawback tariff provisions were unreasonable when the Commission approved them, and that, among other things, tariff provisions previously approved by the Commission are prima facie reasonable.[footnoteRef:14]  I.D. at 27-28.  The ALJ noted that the Commission approved the implementation of the clawback provisions as part of the DSP IV proceedings, and no party to the proceedings appealed the Commission’s approval of the tariff.  Therefore, according to the ALJ, the Companies’ clawback provision tariffs have the force and effect of law and are binding on Respond and the Companies.  Id. at 28. [14: 	See, I.D. at 28, citing Zucker v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981); PPL Electric Utilities Corp. v. Pa. PUC, 912 A.2d 386 (Pa. Cmwlth. 2006); Philadelphia Suburban Water Co. v. Pa. PUC, 808 A.2d 1044 (Pa. Cmwlth. 2002); Pennsylvania Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995); Philadelphia Suburban Water Co. v. Pa. PUC, 808 A.2d 1044 (Pa. Cmwlth. 2002).] 


Moreover, the ALJ noted that the evidence Respond presented in this proceeding did not address changes in facts or circumstances that occurred since the issuance of the Default Service Order.  Rather, Respond’s alleged facts and circumstances existed prior to the Commission’s issuance of the Default Service Order.  The ALJ further noted that Respond has not presented any evidence in this proceeding to demonstrate that the clawback charges are unreasonable because the Companies miscalculated the amounts of the 2016 and 2017 clawback charges.  On the other hand, according to the ALJ, the Companies have not only demonstrated that they applied the two prongs of the clawback provisions to all EGSs serving residential and small business customers in their service territories, but they provided Respond with information explaining how they calculated the 2016 and 2017 clawback charges.[footnoteRef:15]  Id. at 29. [15: 	Pursuant to the two prongs approved in the Default Service Order, the Companies calculated individual write-off percentages and average EGS write-off percentages.  They then calculated an average generation rate for each EGS and compared it to the PTC.  I.D. at 29.] 


5.	Structural Flaws of the Clawback Mechanism

The ALJ dismissed Respond’s argument that there are several structural flaws in the clawback mechanism that render its application unreasonable.  According to the ALJ, the evidence presented by Respond failed to demonstrate any changes in facts or circumstances that occurred since the Commission issued the Default Service Order.  The ALJ reiterated that, pursuant to 66 Pa. C.S. § 316, Respond is barred from raising these issues at this time due to its failure to intervene and raise these arguments during the DSP IV proceedings.  I.D. at 36.  The ALJ also dismissed Respond’s argument that the prong of the clawback charges that considers EGS pricing over a twelve-month period operates to limit EGS prices.  Reiterating the Companies’ argument, the ALJ noted that the EGS’s price is only one of two screenings used in the clawback provision and that there were some EGSs that charged prices that exceeded 150% of the PTC but were not subject to the clawback charges.

More importantly, the ALJ opined that Respond failed to provide any evidence to demonstrate any changes in facts or circumstances that have occurred since the Commission issued the Default Service Order.  Therefore, the ALJ reiterated that Respond’s arguments additionally constituted a collateral attack on the Default Service Order and that pursuant to 66 Pa. C.S. § 316, Respond was barred from raising these issues at this time due to its failure to intervene and raise these arguments in the DSP IV proceedings.  Id.  at 36-37.
[bookmark: _Toc415316185]C.	Exceptions to the Recommended Decision and Dispositions

Before addressing the Exceptions, we advise the Parties that any issue or argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

1.	Positions of the Parties

a.	Respond

Respond requested that the Commission sustain its Complaints and find that it would be unjust and unreasonable for the Companies to apply supplier tariff provisions to Respond that would result in the payment of over $700,000 in clawback charges in connection to the Companies’ POR programs.  Among the several reasons Respond gave for requesting that its Complaint be sustained were that: (1) because, as part of their DSP IV plan, the Companies retroactively modified, without notice, the terms and conditions of the Commission-approved POR programs that were in effect as part of the June 1, 2015 through May 31, 2017 DSP III plan period; (2) no clawback mechanism was proposed until the Companies filed their forward-looking DSP IV plan on November 3, 2015 (during the DSP III program period), to go into effect on June 1, 2017; (3) the clawback mechanism was not approved, as part of the DSP IV default service program by the Commission until May 19, 2016; (4) supplier tariffs containing the clawback mechanism were not filed by the Companies until October 28, 2016, and were not approved by the Commission until November 10, 2016; (5) the clawback charges were based on write-offs that dated back to 2013 and that because the clawback mechanism was not in existence in 2013, 2014, 2015, and for the most of 2016, Respond participated in the non-recourse POR programs that entire time without any knowledge of or concern about their customers’ payment patterns; and, (6) Respond was unable to obtain customer payment pattern information from the Companies until February 7, 2018.  Respond M.B. at 1-3, 19-20, 27-34.

Respond averred that while it is not opposed to the clawback charge, it is opposed to imposing a clawback charge that did not exist while the data on which it would be based was accruing and while Respond was serving customers under the Companies’ non-recourse POR programs without any knowledge or reason to be concerned that its customers were not paying their bills.  From Respond’s perspective, these features of the clawback mechanism which it argues, imposes unreasonable charges, are not only unlawful but they also violate Respond’s fundamental due process rights and the rules against retroactive ratemaking.  Id. at 3, 34-40.  More importantly, Respond identified the following structural flaws it believes renders the clawback mechanism unreasonable: (1) the absence of any notification to EGSs that customers are not paying their supply bills; (2) the ability of EGSs to influence or assist in the Companies’ collection efforts, which are largely unsuccessful; (3) the prohibition of EGSs participating in the POR program to deny service to customers for credit-related issues; (4) the inability of EGSs to have any control over the Companies’ write-off practices, making them subject to imposition of the clawback charge many years after the supply charges were not paid; (5) the Companies’ allocation of partial payments to distribution charges before supply charges; and; (6) the improper limits on EGS pricing that is imposed by the clawback mechanism.  Id.  Based on all of the above, Respond requested that the Commission declare the clawback mechanism null and void and direct the Companies to refrain from imposing the clawback charges on Respond that were invoiced in September 2016 and October 2017.  Id. at 4, 20-21, 26, 40-57. 

b.	The Companies

In response, the Companies explained that the clawback provision imposes an administrative charge on EGSs that elect to participate in the Companies’ POR programs.  According to the Companies, the charge is applicable to EGSs that operate under a business model that results in their accounts receivables producing a write-off percentage (write-offs for non-payment as a percentage of revenues) that exceeds 200% of each Company’s average EGS write-off percentage and the charged prices for generation service that, on average, exceeded 150% of the applicable Company’s average Price-to-Compare (PTC).  Companies Briefs at 1.

The Companies averred that the clawback provision, which was approved by the Commission in its final Order approving the settlement of the Companies’ DSP IV proceeding, was served upon Respond.  The Companies contended that not only was Respond served with the DSP IV Joint Petition, but that Respond was also served with the accompanying direct testimonies, which described the clawback provision in detail and explained how it would operate.  The Companies stated that while other EGSs and the Retail Energy Supply Association (RESA), a trade association for EGSs in Pennsylvania, intervened and actively participated in the proceeding by addressing, among other things, the terms of the clawback charge, Respond chose not to intervene in the DSP IV proceedings.  Id. at 1, 5-7.

Additionally, the Companies replied that subsuming from Respond’s arguments that the clawback provision was buried in the DSP IV Joint Petition, Respond’s failure to read the filing does not give it grounds to collaterally attack the Commission’s final order which approved the DSP IV settlement.  As such, the Companies argued Respond is legally bound by the terms of the Default Service Order and that Respond cannot lawfully mount an ‘after-the-fact’ challenge to the Commission’s prior approval of the clawback charge.  Id. at 2. 

Specifically, the Companies stated that following the Commission’s approval of the clawback charge, they applied the screening test under the clawback provision in the same manner to all EGSs serving residential and small commercial customers in their service territories.  The Companies indicated that they first analyzed revenues and write-offs during the applicable test period ending August 31 for each EGS participating in the applicable company’s POR program to calculate individual write-off percentages and the overall average EGS write-off percentage.  The Companies next calculated an average rate for each EGS based on its revenues and kilowatt-hours sold over the applicable twelve-month test period and compared that rate to 150% of the weighted average quarterly PTCs for residential and small commercial customers over the same period.  According to the Companies, for those EGSs identified by both prongs of the test, the annual clawback charge assessed is the difference between the EGS’s actual write-offs and what its write-offs would be if calculated at 200% of the average EGS write-off percentage for each company.  Id. at 7-8, Companies St. 1 at 18-19.

Further, the Companies stated that for the twelve months ended August 31, 2016, they identified Respond and two other EGSs that were subject to clawback charges.  The Companies, therefore, calculated Respond’s charges of $305,890.63 and $178,907.06 for Penelec and West Penn, respectively.  In addition, based on their analyses, the Companies stated that for the twelve months ended August 31, 2017, Respond also satisfied both prongs of the screening test, along with two other EGSs.  Therefore, on September 29, 2017, Penelec and West Penn issued Respond invoices for the amounts of $142,973.13 and $68,039.41, respectively.  According to the Companies, these invoices are write-offs over 200% of the EGS average write-off percentage for each respective company.  Id. at 8.  From the Companies’ perspective, any charges under the clawback provision are based on the principles of cost causation.  The Companies argued that EGSs that have higher than average write-offs and charges prices much higher than the PTC impose costs that, absent the clawback charge, would be borne entirely by the Companies and their customers.  Therefore, the Companies contended that the clawback provision is a reasonable administrative fee charged to POR-participating EGSs that are responsible for creating excessive uncollectible accounts expense.  Id. at 20-23, 24-49.   

	2.	Exception No. 1 and Replies – Due Process

a.	Respond’s Exceptions

In its first Exception regarding this issue, Respond argues that the ALJ erred in failing to conclude that Respond’s due process rights were violated because the Companies retroactively changed the terms of their existing POR programs.  Exc. at 15.  Respond reiterates its argument that the Companies made mid-course modifications to the terms and conditions of their DSP III POR program without providing advance notice to affected parties.  According to Respond, rather than petition the Commission for approval to make changes to the existing DSP III POR program, the Companies buried a proposal for a clawback charge mechanism in their forward-looking DSP IV plan and then retroactively applied it to assess clawback charges against Respond during the DSP III program period.  From Respond’s perspective, the Companies, through the clawback charges, improperly modified the terms and conditions of the DSP III POR program after services had already been provided.  Respond also argues the charges were imposed prior to the Companies’ filing of a tariff that contains the applicable provisions.  Id.  Further, Respond argues that while it does not dispute it was served notice of the forward-looking DSP IV Joint Petition, what is in dispute in this case is that Respond had a reasonable expectation that such a filing would only establish terms and conditions commencing on June 1, 2017.  Id. at 15-16.

Specifically, Respond argues, the Companies’ expressly stated purpose for filing the DSP IV Joint Petition filed on November 3, 2015, was to establish the terms and conditions for the default service program for the forward-looking period from June 1, 2017 through May 31, 2021.  Id.  at 16, citing DSP IV Joint Petition at 1-2.  Respond contends it did not intervene in the DSP IV proceedings due to the forward-looking nature of the plan and did not become aware of the insufficiency of the notice until it received clawback charge invoices from the Companies in September 2016.  Exc. at 16, citing Respond M.B. at 12; Respond R.B. at 21-22.  Respond also avers that given its limited resources and the fact that the issues addressed in the DSP IV proceedings were supposed to be forward-looking, it did not participate in the proceedings because it did not find it reasonable to intervene in such complex, costly and resource-intensive proceedings.

More importantly, Respond argues it had no reason to expect that the Companies were going to retroactively change a previously-approved POR program that was in effect or that any change in the plan would be based on historical pricing and write-off data that had accrued prior to Commission approval of the proposed clawback mechanism.  Exc. at 17.  Respond further disputes the Companies contention that neither the duration nor the effective date of revisions to POR programs is “co-terminus” with the terms of any particular default service program.  Respond does not believe this assertion allows the Companies to make mid-course changes to their POR programs through the DSP IV Joint Petition.  From Respond’s point of view, if the Companies wish to have time periods for their POR programs that are not co-terminus with the terms of any particular default service program, they should be required to file with the Commission, proposed effective dates, stand-alone supplier tariff provisions that are served on suppliers, giving the requisite notice and an opportunity to be heard.  Id.  at 17‑18, citing Respond R.B. at 24-25.

Next, Respond argues that service of the DSP IV Joint Petition was insufficient to provide adequate notice of the proposed retroactive modifications.  According to Respond, the Companies’ retroactive conversion of the POR program from “non-recourse” to “with recourse” occurred without advance notice to Respond.  Respond avers the Commission-approved DSP III plan for the Companies is expected to cover the period through May 31, 2017, including continuation of previously Commission-approved non-recourse POR programs.  Respond argues that the notice it received regarding the Companies’ DSP IV Joint Petition did not indicate that the Companies were proposing to change the terms of the POR program in the Companies’ Commission-approved DSP III Plan.  Exc. at 18.  Accordingly, Respond believes the notice from the Companies falls short of the criteria that must be established to satisfy due process as expounded by the Pennsylvania Supreme Court in Wilkes v. Phoenix Home Life Mutual Insurance Company, 851 A.2d 204, 211 (Pa. Sup. Ct. 2004), rev’d on other grounds, 587 Pa. 590, 902 A.2d 366 (2006).  In particular, Respond avers such notice must be reasonably calculated to apprise interested parties of the proposal and afford them an opportunity to present their objection and that while such notice need not be entirely comprehensive, it must not be misleading or materially incomplete.  Respond further notes that such notice is required to contain an adequate description of the proceedings and include information that a reasonable person would consider material in making an informed and intelligent decision of whether to participate or risk being bound by the final judgment.  Id.

Respond argues service of the DSP IV Joint Petition was not reasonably calculated to apprise Respond of a backward-looking proposal affecting the DSP III program period and to afford Respond an opportunity to present objections.  According to Respond, since the filing was made for the express purpose of establishing a default service program to cover the future period of June 1, 2017 through May 31, 2021, the notice did not contain an adequate description of the proceedings to inform a reasonable person of the need to participate to protect the terms of an existing program in effect until May 31, 2017 or risk being bound by the final judgment.  (Emphasis Respond).  With this, Respond argues it was unaware that the Companies were proposing a modification of the clawback provisions to a Commission-approved program mid-course through the existing 2015-2017 default service program period.  Respond further argues the notice published in the Pennsylvania Bulletin described the DSP IV Joint Petition as seeking approval of a default service program of a future period beginning June 1, 2017 through May 31, 2021.  And, nothing in the notice suggested that the filing may result in the mid-course modification of an existing program.  Therefore, Respond claims its due process rights were violated because it was deprived of notice and an opportunity to be heard on the proposed modifications to a POR program in which it was participating.  Id. at 18-19.

Next, Respond contends the Commission has an obligation to give notice and an opportunity to be heard to interested parties and that Section 703 of the Code authorizes the Commission to rescind or amend any order made by it at any time, after the affected parties have been given a notice and an opportunity to be heard.  However, Respond argues, here the Default Service Order modified the Commission’s prior orders approving the Companies’ POR program without providing the affected parties any notice and opportunity to be heard.  Respond avers that because this did not happen, its due process rights were violated and so the clawback charges approved in the Default Service Order should be rejected.  Respond further asserts it is a violation of due process for the supplier tariff provisions to be applied before they were even on file with the Commission.  Id. at 20-21.  According to Respond, although the Default Service Order was entered on May 19, 2016, and the Commission approved the supplier tariff containing the clawback mechanism with an effective date of August 1, 2016, the Companies did not file the supplier tariffs containing the clawback mechanism until October 28, 2016.  Respond further argues that while the Commission approved the provisions with an effective date of August 1, 2016, it did so without prejudice to the filing of complaints.  Id. at 21.

Lastly, Respond asserts that even though it was aware of the existence of the clawback charges before they were assessed, Respond’s due process rights would be violated if those charges are required to be paid, as knowledge of the charges does not cure the fact that Respond was not properly notified about the retroactive changes to the Companies’ DSP III POR programs that were included in the Companies’ DSP IV Joint Petition.  Id. at 21-22.  According to Respond, had the Companies provided specific notice of the proposed retroactive changes to their then-existing POR programs, Respond would have had the opportunity to raise the structural flaws in the clawback charges.  Further, Respond notes that most of the write-offs from September 1, 2016 through August 31, 2017 involved unpaid supply charges dating back to 2013, 2014, 2015, and the first eight months of 2016 before the clawback charge even went into effect.  And that because historical data was used for the assessment of the clawback charges, fundamental due process demands that Respond should have been given notice and an opportunity to be heard, Respond argues.  Exc. at 22.

b.	The Companies’ Replies to Exceptions

In their Replies to Respond’s Exception No. 1, the Companies dismiss Respond’s arguments as a series of convoluted, contrived and hyper-technical arguments designed to circumvent the preclusive effect of Section 316 of the Code. Companies R. Exc. at 9.  The Companies clarify that the DSP IV Joint Petition and accompanying testimonies clearly explained that the clawback charge would be “assessed, beginning September 2016” based on data for twelve-month periods ending August 31.  Id., citing Companies’ M.B. at 24-25; Companies’ St. 1-SR at 3.  Highlighting the several issues associated with Respond’s Exception No. 1, the Companies aver that Respond’s notion of adequate “notice” is very different from what due process requires.  Specifically, the Companies assert that Respond’s arguments are an attempt to deflect attention from its witness, Mr. Small’s admission, that in November 2015, he had actual notice that the  DSP IV Joint Petition’s proposed substantive modifications to the Companies’ POR programs and that the changes were described in several areas of the petition that was served on Respond.  The Companies further state that Mr. Small also admitted during testimony that the Companies were proposing POR program changes from reading the Energy Choice Matters electronic newsletter.[footnoteRef:16]  R. Exc. at 9-10, citing Respond St. 1 at 14-15, Tr. at 25, 38-40.  Moreover, the Companies argue, the newsletter reproduced the language from the DSP IV Joint Petition explaining that the clawback charges would be based on historical data and that the first charge would be assessed in September 2016.  From the Companies’ point of view, this information alone discounts Respond’s inadequate notice argument.  Further, the Companies argue the degree of specificity Respond considers adequate notice is not, and has never been, legally required.  R. Exc. at 10. [16: 	According to the Companies, the November 4, 2015 issue of Energy Choice Matters, which was disseminated one day after the Companies filed their DSP IV Petitions had a bolded headline “Pennsylvania Utilities Seek to Add ‘Clawback’ to Purchase of Receivables, Cite ‘Predatory Pricing’ Practices by Suppliers.”  R. Exc. at 10. ] 


Regarding Respond’s argument that the Companies’ notice did not meet the due process requirement standards, the Companies assert the correct standard was accurately explained in a Recommended Decision in Petition of the Pennsylvania State Univ. for Declaratory Order Concerning the Generation Rate Cap of the West Penn Power Co. d/b/a Allegheny Power, Docket Nos. P-2007-2001826 et al., 103 Pa. P.U.C. 451, 472, 492-93 (Penn State) and was subsequently affirmed by the Commission and the Commonwealth Court that:

The first flaw in Penn State’s logic is its insistence that it should have been notified specifically that Tariff 37 rates would not be included in the rate cap extension.  This Commission and the litigants who appear before it simply do not operate under that premise in the normal course of business.

R. Exc. at 10-11, citing, Penn State (Recommended Decision of Administrative Law Judge Louis Cocheres issued July 28, 2008).  According to the Companies, actual service of the pleading that initiates a legal proceeding is the “gold standard” for “notice” and the fact that Respond was served with all the documents that initiated the DSP IV proceedings makes Respond’s argument moot.  R. Exc. at 11.

		Next, the Companies aver that the argument by Respond that POR programs are always coextensive with each DSP is invalid and baseless.  The Companies contend that despite Respond’s claim, while POR programs have been adopted in the context of DSP proceedings and have also been modified in those proceedings, they are not necessarily coextensive with any particular DSP.  Id. at 11-13.  Further, the Companies assert that Respond’s contention that the Commission-approved clawback provision constitutes a “mid-course modification” is based on (1) Respond’s erroneous assumption that each POR program must be co-terminus with a DSP plan and (2) that the clawback provision did not modify the Companies’ DSP III plan.  Id. at 13.

According to the Companies, Respond’s “mid-course modification” argument relies on a Commission decision related to PECO Energy Company’s (PECO’s) Act 129 Order, but that the facts of this case compares in no measure to that case.[footnoteRef:17]  For instance, the Companies argue in that case, PECO attempted to transfer up to $20 million between different energy efficiency measures during the term of its first EE&C plan without the Commission’s prior approval.  However, in this case, the Companies argue they specifically and expressly requested prior Commission approval of their proposed POR program changes as part of the DSP IV proceedings.  The Companies further argue that they did not try to impose any changes unilaterally and provided notice to affected parties regarding their request.  Id.  [17: 	See, Petition of PECO Energy Co. for Approval of its Act 129 Energy Efficiency and Conservation Plan and Expedited Approval of its Compact Fluorescent Lamp Program, Docket No. M-2009-2093215 (Order entered Oct. 15, 2009) at 41-43.] 


		Next, the Companies dispute Respond’s claim that the clawback provision cannot be lawfully implemented unless all EGSs have the individual customer-level information.  The Companies contend that contrary to Respond’s representation, the clawback provision does not recoup the difference between the face value of accounts receivable purchased by the Companies and the amounts recovered.  Rather, the clawback charge is an administrative charge for participation in the Companies POR program that is assessed based on: (1) cost-causation principles and; (2) EGSs identified by objective screening measures as those EGSs whose mode of operation, product mix and pricing have a strong correlation with excessive accounts-receivable write-off percentages.  Id. at 14.  

The Companies further explain that EGSs that exhibit such structural and systemic characteristics tend to benefit – significantly - at the expense of the Companies and their customers from selling their accounts receivable at face value and without recourse in the POR program.  As such, the Companies argue EGSs that fall into this group and for which the clawback provisions are established, should pay a reasonable administrative fee to continue to participate in the POR program.  R. Exc. at 14.  According to the Companies, the customer-level information referenced by Respond would not diminish the overriding significance of the structural and systemic factors that ultimately determine if an EGS will pass the clawback screening measures.  The Companies also aver, among other things, that based on Mr. Small’s testimony, rather than change its mode of operation, product mix, or pricing policy, Respond is only requesting the customer-level information to “game” the clawback provision by targeting payment-troubled customers and dumping them back on the Companies’ default service.  Id., citing Respond St. 1 at 19.  From the Companies’ point of view, the level and detail of customer-payment information Respond is requesting is unnecessary, unachievable, and may represent an attempt to undermine the clawback charge.  R. Exc. at 15-16.

	c.	Disposition

Upon consideration of the Initial Decision, positions of the Parties, and review of the record, we shall deny Respond’s first Exception.  We are not convinced by Respond’s argument that its due process rights were violated because it was not provided adequate notice and an opportunity to be heard prior to the changes to the Companies’ existing POR programs.  The record is very clear that Respond was provided adequate notice of the Companies’ proposal, including when the clawback provision would become effective and the type of data that would be utilized to assess the clawback charge.  

The record shows that the Companies, in accordance with the Commission’s Default Service Regulations at 52 Pa. Code §§ 54.185 and 54.188, served the DSP IV Joint Petition upon, inter alia, all EGSs licensed to sell electric generation in their service territories, including Respond and RESA.  Companies St. 1 at 13.  The record also indicates that the DSP IV Joint Petition and associated documents explicitly stated that the Companies were proposing to alter their POR program by adding the clawback provision.  The record evidence shows that several sections of the DSP IV Joint Petition highlighted the proposed POR program changes, including the clawback provision.

For instance, the proposed POR change was listed as No. 12 of the twelve separately numbered items the Companies were requesting Commission approval in the DSP IV Joint Petition.  Companies St. 1 at 4 and 14, citing DSP IV Joint Petition at 3.  The proposed POR changes were also highlighted in the summary of the subject matter addressed in the Direct Testimony of the Companies’ three witnesses whose statements were submitted with and attached to the DSP IV Joint Petition.  Companies St. 1 at 4-5, citing DSP IV Petitions at 5.  

Specifically, the proposed changes to the Companies’ POR programs were highlighted in Section V (“PURCHASE OF RECEIVABLES”) Subsection A (EGS-Related Write-Offs”) of the DSP IV Joint Petition.  Companies St. 1 at 4-5 and 14-15, citing DSP IV Joint Petition at 17-18.  Finally, our review of the record evidence shows that changes to the POR programs, including the clawback provision, were discussed in detail in Statement No. 3 accompanying the DSP IV Joint Petition and set forth in the proposed Supplier Coordination Tariffs also accompanying the petition.  Companies St. 1 at 5 and 15.

As acknowledged by Respond, it was served the DSP IV Joint Petition and the accompanying testimonies initiating the DSP IV proceedings which contained an explanation of the proposed clawback mechanism.  Respond St. 1 at 13.  Respond averred that it did not intervene in the DSP IV proceedings due to, among other things, its limited resources and the fact that any additional costs incurred beyond conducting its primary business of supplying electricity will limit the products and services it can offer to consumers.  Respond further indicated that it was unreasonable for it to intervene because proceedings of this nature can involve substantial litigation, become very complex, and can become very costly for an EGS like Respond that has little or no interest in the procurement of default service supply by the Companies.  Id. at 13-14.  However, unlike Respond, RESA and two other EGSs that market generation services in the Companies’ service territories, Direct Energy and Noble Americas Energy Solutions, LLC, participated in the DSP IV proceeding and fully addressed the clawback provision and the settlement negotiations that led to the modification of the Companies’ original proposal.  Companies St. 1 at 16-17.

We also note the ALJ’s determination that administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them and that the due process requirement is satisfied when the administrative agency provides the parties notice and an opportunity to be heard.  I.D. at 31, citing Schneider v. Pa. Pub. Util. Comm’n., 479 A.2d 10 (Pa. Cmwlth. 1984).  The record indicates that Respond received actual notice of the Prehearing Conference and the ALJ’s Prehearing Conference Order.  Companies St. 1 at 4.  The record evidence also indicates that notice of the DSP IV Joint Petition was published in the November 14, 2015 Pennsylvania Bulletin at 45 Pa.B. 6645-6655.  This notice highlighted the November 30, 2015 deadline for filing protests, petitions, and answers to the DSP IV Joint Petition.  Here, the record shows that several EGSs, including Respond, were served copies of the DSP IV Joint Petition and the supporting documents.

Because Respond was served notice of the DSP IV Joint Petition and had an opportunity to be heard, and the DSP IV Joint Petition was, in fact, published in the Pennsylvania Bulletin, we agree with the ALJ that Respond’s due process rights were adequately protected.  I.D. at 31.

The record is clear that unlike the other EGSs in the Companies’ service territories as well as RESA, Respond chose not to participate in the DSP IV proceedings, in order to address the clawback provision.  The Default Service Order containing the DSP IV Settlement which approved the modified clawback provision was entered on May 19, 2016.  As such, we are not convinced that the reasons Respond gave for not participating in the DSP IV proceedings overcome the fact that Respond was given adequate notice and an opportunity to be heard but elected not to do so.  We agree with the ALJ that the parties to the settlement, including other EGSs and RESA, agreed to the clawback provisions in the DSP IV Settlement that were ultimately reflected in the Supplier Coordination Tariffs.  Therefore, as highlighted by the ALJ in his Initial Decision, the Companies have the authority to assess the clawback charges on Respond as of the effective date of the Default Service Order.  See I.D. at 30-31.  As such, we shall deny Respond’s Exception No. 1. 

3.	Exception No. 2 and Replies – Retroactive Ratemaking

a.	Respond’s Exceptions

In its second Exception, Respond argues the ALJ erred in failing to find that the application of the clawback charge mechanism violates the rules against retroactive ratemaking.  Respond contends that the Companies’ application of the clawback charge mechanism is retroactive and should be rejected for the following reasons: (1) the DSP IV program change went into effect on August 21, 2016, during the DSP III plan period and prior to its effective date of June 1, 2017; (2) it is based on write-offs that occurred from September 1, 2015 through August 31, 2016; and (3) it uses pricing data from the same time period.  Exc. at 22-23.  

In its attempt to criticize the ALJ’s ruling that the clawback charges are not rates, Respond maintains the rules against retroactive ratemaking prohibit the Commission from allowing utilities to impose rates to recoup past losses.  From Respond’s point of view, everything that the rule against retroactive ratemaking seeks to avoid, happened when the Companies assessed clawback charges against Respond, including the fact that:

The Companies made after-the-fact corrections to their DSP III POR program, converting it from “non-recourse” to “with-recourse” resulting in Respond Power being assessed a charge that was not part of the DSP III POR program in which it was participating; 

The Companies retroactively implemented a charge due to growing uncollectible expenses that it had not previously anticipated;

The Companies imposed a retroactive fee to recoup higher levels of uncollectible expenses;

The Companies devised a different method for recovering uncollectible expenses by establishing a clawback charge to be retroactively imposed on certain EGSs;

The Companies raised the cost, after-the-fact, for EGSs participating in the POR program;

The Companies provided no notice to EGSs during the program period that their participation would be subject to the later imposition of an additional fee;

The Companies made mid-course unilateral choices about the terms and conditions about the DSP III POR program; and

The Companies removed all certainty and predictability from the POR program by implementing clawback charges on a retroactive basis.


Exc. at 23-25.  


Respond generally argues that because the clawback charges assessed by the Companies in 2016 and 2017 were based on historical data from the prior twelve-month period and included amounts dating back to 2013, they are retroactive, unreasonable, and should be rejected.  Id. at 25-26.

Respond also counters the ALJ’s reference to situations where the Commission has approved rates and charges based on historical data.  According to Respond, the examples the ALJ gave involved historical demand patterns of customers that are used to determine future rates.  Exc. at 26.  Respond argues that in those cases the customers always knew that they were going to be billed for their usage and that the only possible changes may have been the specific billing determinants that would be used.  However, Respond argues that in this case, it expected to be fully compensated for its receivables without recourse from the Companies.  Rather, argues Respond, the Companies are using the clawback charges as a reason to hold back part of Respond’s compensation as the Companies are trying to impose charges on Respond that are related to billed amounts that were not paid by the customers and were not collected by the Companies.  Respond argues that since they do not have control over either the customers’ inability to pay or the Companies’ inability to collect, they should not be held liable for the uncollectibles.  Id.

Next, disputing the ALJ’s determination that Respond fails to explain how the retroactive application of statutes is related to the clawback charges since they are not statutes, Respond argues the Companies’ implementation of the clawback charge amounts to retroactive application of law, especially, because the applicable write-offs were based on unpaid supply charges dating back to 2013, of which Respond had no knowledge or ability to control.  Id. at 26-27, citing I.D. at 35.  Respond referenced the ALJ’s determination that a tariff is a schedule of rates, rules, regulations, practices or contracts and the tariff provisions are part of a set of rules imposed by the Commission.  Respond argues that because the ALJ stated that the tariff provisions “have the force and effect of law,” the tariff is a “law” or “legal obligation,” and changing it to give a previous transaction a different legal effect than it had when the transaction transpired or imposing a new legal burden on past occurrence is not permissible.  Exc. at 27-28, citing I.D. at 34, 28.  From Respond’s point of view, as it has explained throughout this proceeding, everything that has transpired from when the Companies purchased Respond’s receivables from 2013 through August 1, 2016, to the Companies invoicing Respond clawback charges in September 2016, amounts to impermissible retroactive ratemaking.  Exc. at 28. 

b.	The Companies’ Replies to Exceptions

In their Replies, the Companies highlight two factors they believe disqualify Respond’s retroactive ratemaking argument, which, according to the Companies, has no legal foundation and is a mischaracterization of the clawback provision.

First, the Companies point out that Respond is raising an issue that is foreclosed by the preclusive effect Section 316 imparts on the Default Service Order.  Second, they argue that Respond assumes and is implicitly asking the Commission to find that the administrative charges imposed in a Supplier Coordination Tariff be held to the same strict cost-of-service criteria that the Commission imposes in establishing rates charged by utility for retail utility service.  R. Exc. at 16-17.

Furthermore, the Companies explain that the clawback provision only allows the Companies to charge an administrative fee for participation in the POR program on certain EGSs that impose higher costs on the Companies and their distribution customers because those EGSs have modes of operation, products sold, and pricing policies that generate write-off percentages that are far higher than the average percentage of the Companies’ entire EGS population.  Id. at 17.  The Companies further assert that the clawback provision allows them to review historical data to identify EGSs that reflect these characteristics.  More importantly, the Companies argue that historical write-offs and historical prices are used because they are the best available source of objective, quantifiable data for identifying EGSs with these unique traits that result in higher costs, which are eventually passed on to the Companies and their distribution customers through the operation of the POR programs.

Echoing the ALJ’s determination that there are several precedents in which the Commission has relied on analyses of historical data for the formulation and approval of a rate or tariff rule to establish billing determinants for future charges, the Companies argue that the use of historical data in this fashion does not make the clawback provision “retroactive” nor does it convert the Companies’ POR program to “with recourse.”  Id. at 18, citing I.D. at 34; Companies M.B. at 31-36.  The Companies note that the Commission previously approved a provision for inclusion in Duquesne Light Company’s POR program that imposes a “penalty” on EGSs whose uncollectible accounts expressed as a percentage of revenue exceeds 5% for a preceding twelve-month period.  R. Exc. at 18.

Additionally, highlighting the second prong of the screening process, the Companies emphasize that historical write-offs are only one portion of the screening process and that before a clawback charge is imposed, an EGS must pass the second test.  The Companies state that only the EGSs identified by both filters are charged an administrative fee and that the fee does not relate back to any accounts receivable expenses previously purchased by the Companies but is only a fraction of those expenses.  Finally, the Companies dispute Respond’s assertion that the clawback provision converts the POR programs to “with recourse,” stating that the clawback is not designed, nor does it operate to track and recoup uncollected prior periods of account receivable.  Id. at 19‑20. 

[bookmark: _Hlk10018247]		c.	Disposition 

On consideration of the position of Respond, we disagree with its argument that the invoiced charges applied pursuant to the modified clawback provisions violate principles prohibiting retroactive ratemaking.

As a threshold consideration, we need not address, in depth, that the conclusions in the Initial Decision regarding the appropriate classification of the administrative charges represented by the clawback provisions are rates, per se, under the Code.  The participation of the EGS in a POR is voluntary and as such, the EGS has implicitly assented to modifications of the program, assuming such modifications are reviewed and approved by the Commission according to procedural due process.

The DSP IV Settlement approved by the Default Service Order clearly explains the terms and conditions of the clawback provision and how it would operate.  According to the Settlement, the clawback charges will be assessed based on historical data from the prior twelve-month period.  We acknowledge the Companies’ argument that neither the 2016 nor the 2017 clawback charges were imposed on Respond until after the entry of the Default Service Order approving the clawback provision as part of their respective PORs.  We agree with the Companies that the clawback charges did not modify the terms of the prior POR programs but is an authorized revision to the program that was approved in the Default Service Order.  See Tr. at 80-82.  The use of billing determinants from a prior, historic period, does not render the operation of the clawback improperly retroactive.  Therefore, we find no merit in Respond’s claim that the Commission was not aware of the use of the historic data to assess the charge.

The Companies further aver that contrary to Respond’s claim, the clawback charge is an administrative fee for participation in the Companies’ POR program that is applied prospectively to all EGSs and was charged only after the clawback provision was approved in the Default Service Order.  Moreover, the Companies argue that the charge is not retroactive just because the clawback screening process analyzes the track records of the EGSs to identify their mode of operation, product type and pricing policies and how these factors drive higher uncollectible account expense.  Furthermore, the record clearly shows that the Companies’ calculation and assessment of the clawback charges for 2016 and 2017 were in accordance with the terms and conditions of the clawback provisions approved by the Default Service Order.  Therefore, we find no merit in Respond’s retroactive ratemaking argument.  Accordingly, we shall deny Respond’s Exception No. 2.  R. Exc. at 8.

4.	Exception No. 3 and Replies – Justness and Reasonableness of the Clawback Charge

	a.	Respond’s Exceptions

In its third Exception, Respond argues the ALJ erred by rejecting its assertion that the clawback provision in the Companies’ tariffs is unjust and unreasonable.  Respond contends that the ALJ erred in requiring it to prove that the facts and circumstances have changed so drastically since the Default Service Order was issued so as to render application of the tariff provision unreasonable.  Exc. at 28-30, citing I.D. at 25.

According to Respond, Section 701 of the Code, entitles any person having an interest in the subject matter or any public utility to complain about any act or thing done or omitted to be done by any public utility.  Exc. at 28, citing 66 Pa. C.S. § 701.  Respond further argues that Section 1309 of the Code, 66 Pa. C.S. § 1309(a), empowers the Commission to find that any rate of a public utility for any service is unjust and unreasonable.  Exc. at 28-29.  Respond avers that in the July 2017 PIR Order, the Commission cited to Shenango for the proposition that Respond has a heavy burden to overcome the presumption that a Commission-approved tariff provision is just and reasonable but did not discuss or reference the “changed circumstances” standard of review relied upon by the ALJ in his Initial Decision.  Respond argues this shows the Commission framed the discussion only as to whether application of the tariff provision is just and reasonable.  Exc. at 30.  

Respond further argues that as acknowledged by the Commission in the July 2017 PIR Order, it has the legal backing to challenge the reasonableness of the clawback charges and that imposing upon Respond an additional burden to show a drastic change in facts and circumstances would limit Respond’s ability to exercise its statutory right to challenge the clawback provision in the tariff on the basis that it is unreasonable.  Exc. at 30-31.  

Respond also asserts that contrary to Shenango, in Kossman v. Pa. PUC, 694 A.2d 1147 (Pa. Cmwlth, 1987), the Court discussed only whether the subject tariff provision was unreasonable and did not require a higher burden on the complaining party.  Additionally, Respond argues, the ruling in Shenango was based on a specific factual situation that is not applicable to this case.  Differentiating between Shenango and the instant proceeding, Respond argues that in Shenango, the utility and the Township had entered into a twenty-year agreement consistent with the utility’s tariff and that following the Commission’s approval of the agreement, the Township filed a complaint challenging the tariff.  According to Respond, given this factual situation, it was appropriate that the Court require the Township to explain what had changed to render the tariff provision unreasonable.  However, in this case, the fact that Respond challenged the reasonableness of the application of the clawback mechanism almost immediately, is enough to demonstrate the unreasonableness of the clawback charges, Respond argues.  Exc. at 31, citing I.D. at 25; Respond M.B. at 12-15.

b.	The Companies’ Replies to Exceptions

In Reply, the Companies aver that Respond’s attempt to distinguish this case from Shenango is based on fundamentally flawed interpretations and even more disturbing, argues the Companies, leaves out critical elements of the Court’s opinion.  R. Exc. at 20-21.

The Companies argue that contrary to Respond’s interpretation of Shenango, once the Commission has determined that a tariff provision is just and reasonable, that decision has continuing validity, unless and until a complainant has demonstrated that the fundamental “facts and circumstances” that formed the basis of the Commission’s decision have “changed.”  Moreover, the Companies argue, the necessary “change” must be so fundamental or drastic to the Commission’s decision that it demands a re-examination of the previously-decided issues underlying the Commission’s earlier approval to discern whether the tariff provision should continue to have a prospective binding effect.  Id. at 21.  To put the matter in clearer terms, the Companies submit that the above rule embodies the concept that a valid administrative decision approving a tariff rule has substantial precedential value.  Therefore, a complaint challenging such a rule should not be treated as a case of first impression that entitles the complainant to de novo re-litigation of the issues that were already decided as the basis for the Commission’s prior approval.  (Emphasis Companies).  From the Companies’ perspective, Respond is essentially asking the Commission to treat this matter as a case of first impression.  For this reason, the Companies assert that Respond’s argument should be rejected.  Id. 

The Companies additionally echo the ALJ’s conclusion that Respond has not identified any “facts or circumstances” that have drastically changed since the issuance of the Default Service Order that warrants reversing the Commission’s prior approval of the clawback provision or waive its application to Respond.  The Companies further note they have presented substantial evidence in this proceeding to support the clawback provision and that the structural defects of the provision highlighted by Respond in the instant proceeding were already considered prior to the Commission’s approval of the clawback provision in the Default Service Order.  R. Exc. at 21-22.

		c.	Disposition

Upon review, we shall deny this Exception.  We are not convinced by Respond’s arguments, and we do not have any reason to reach a conclusion that the Commission-approved clawback provisions in the Default Service Order are unjust and unreasonable.  We note that a Commission-approved tariff is prima facie reasonable and binding upon the Parties.  In the DSP IV proceedings, the Companies proposed the addition of a clawback provision to their POR programs to reduce the Companies’ and their customers’ exposure to increased uncollectible expense due to excessive EGS write-offs.  According to the Companies, in analyzing the growth in uncollectibles since their 2014 base rate proceeding, they identified an approximately $7 million increase in POR-related net write-offs since 2012, when they began tracking discrete categories of write-offs.  The Companies further indicated that they identified a wide variance in percentages for EGS write-offs as a percentage of generation revenues billed over a twelve-month period.  See Companies St. at 10.  In order to address this disparity in EGS-related write-off percentages, the Companies proposed to collect a portion of the growing uncollectible account expense from EGSs, especially those EGSs whose practices are driving higher write-offs as a product of the types of offers they make to customers.  Id. at 10-11.

We acknowledge that we approved the implementation of the clawback provisions as part of the Companies’ DSP IV proceedings and no party to the proceedings appealed the Commission’s approval of the tariff.  As we established earlier, Respond was given appropriate notice and an opportunity to challenge the reasonableness of the clawback provisions in the DSP IV proceedings but failed to do so.  Therefore, we agree with the ALJ’s conclusion that the Companies’ tariffed clawback provisions have the force and effect of law and are binding on Respond and the Companies.  I.D. at 28; See, e.g., Brockway Glass Co. v. Pa. PUC,  437 A.2d 1067, 1070 (Pa. Cmwlth. 1981).

We also agree with the Companies and the ALJ that the evidence presented by Respond in this proceeding did not address any changes in facts or circumstances that occurred since the issuance of the Default Service Order.  Further, pursuant to the Default Service Order, the Companies are allowed to use historical data to calculate the assessments for the clawback charge.  As pointed out by the ALJ, the Companies have not only demonstrated that they applied the two prongs of the clawback provisions approved in the Default Service Order to all EGSs serving residential and small business customers in their service territories, but they have also demonstrated that they accurately calculated the 2016 and 2017 clawback charges assessed to Respond.  I.D. at 29.

More importantly, the Companies clarify that the clawback charge is meant to compensate them for uncollectible accounts that exceed expenses that are collected in rates.  According to the Companies, if uncollectible expenses are less than the baseline collected in rates, the clawback revenues are returned to customers to reduce the cost burden they otherwise would bear.  Companies St. 1 at 12.  We also acknowledge the Companies’ argument that because collection is not an issue EGSs must concern themselves with, absent the clawback charge, the risk of the write-offs related to the excessive uncollectible accounts which are a result of certain EGSs including Respond, whose business models involve charging exorbitant prices, will be borne by the Companies and their customers.  Companies St. 1 at 9-11.  Therefore, based on our review, we have found nothing in the record that would persuade us to deem the clawback charges assessed by the Companies on Respond as unjust and unreasonable.

5.	Exception Nos. 4 & 5 and Replies – Burden of Proof and Application of Section 316 of the Code

	a.	Respond’s Exceptions

In its fourth Exception, Respond contends the ALJ erred in concluding that Respond failed to carry its burden of proof to show that the Companies’ application of the clawback charges is unjust and unreasonable.  Respond argues that contrary to the ALJ’s Initial Decision, it has presented sufficient evidence in this proceeding to demonstrate changes in facts and circumstances following the Commission’s approval of the clawback charges.  For instance, Respond argues it has demonstrated that the clawback charges assessed by the Companies in September 2016 and October 2017 were based on write-offs on unpaid supply charges dating back to 2013.  From Respond’s point of view, this is new information which neither the Commission nor the settling parties in the DSP IV proceedings were aware of when the charges were approved.  Exc. at 32.  Respond further avers that the Commission also failed to consider the fact that the clawback charges fundamentally altered the terms and conditions of the existing POR program in which Respond was participating as part of the DSP III plan without any advance notice in the Default Service Order.  Id. at 32-33.

		In its fifth Exception, Respond argues that the ALJ erred in concluding that Respond’s Complaints are barred by Section 316 of the Code because they are a collateral attack on the Default Service Order.  Respond avers this conclusion overlooks the unjust and unreasonable application of the clawback tariff provision by the Companies.  Exc. at 33.  Respond asserts that the conclusion reached by the ALJ is undermined by the Commission’s determination in the July 2017 PIR Order that a party may file a complaint against the application of a tariff at any time.  Furthermore, Respond contends Section 701 of the Code, 66 Pa. C.S. § 701, allows any person having an interest in the subject matter to complain in writing about “any act or thing done” by a public utility.  According to Respond, the ALJ’s conclusion misinterprets the fact that the Section 316 doctrine is only intended to preclude such a person from relitigating the same issues against the same party.  Consequently, Respond argues that Section 316 does not apply here because the Commission has not previously resolved the pending dispute between Respond and the Companies regarding the clawback charges.  Exc. at 33-34.

		Respond argues that in Tillman,[footnoteRef:18] the Commission dismissed a complaint on the basis of Section 316, explaining that there need be a demonstration that the: (1) issue decided by a prior final judgment is identical to the one presented in the later action; (2) issue was actually litigated; (3) the party against whom issue preclusion was asserted was a party or in privy with a party to the prior litigation; and (4) determination of the issue was essential to the prior final judgment.  Exc. at 34-35, citing Tillman Initial Decision served on November 19, 2015 at 4-7.  However, in this case, Respond argues that the ALJ did not even address the criteria that the Commission relies upon in making Section 316 determinations.  Respond claims none of the factors for applying the Section 316 doctrine is present in this case and that the application of the correct Section 316 factors in this case would show that Respond’s Complaints are not a collateral attack on the Default Service Order.  Exc. at 35.  Specifically, Respond avers it was not a party to the proceedings that resulted in the issuance of the Default Service Order and the issues decided by that Order are not identical to the issues in the instant proceeding.  Finally, Respond contends it has not waived its rights to challenge the application of the clawback charge, and no issues were determined by the Default Service Order regarding the clawback mechanism that were essential to the final judgment.  Id. at 35-36. [18: 	See, Tillman v. Philadelphia Gas Works, Docket No. C-2014-2445229 (Initial Decision served November 19, 2015; Order entered March 8, 2016; Initial Decision on Remand served January 26, 2017; Final Order entered March 16, 2017) (Tillman).] 


		b.	The Companies’ Replies to Exceptions

In their Replies to Exception Nos. 4 and 5, the Companies reiterate that Section 316, by its terms, applies to the Default Service Order.  As they have propounded throughout this proceeding, the Companies argue that Section 316 prohibits retroactive revocation of approvals, findings, and determinations made by the Commission in the Default Service Order.  The Companies note the following claims made by Respond are all wrong and they include: (1) that the July 2017 PIR Order already decided that Section 316 does not apply in this case; (2) that Section 316 can only apply if there is perfect identity of parties and issues between an earlier and a subsequent proceeding; and; (3) that the Default Service Order is not “final” because it approved a settlement.  R. Exc. at 22.

The Companies argue that the July 2017 PIR Order did not negate the application of Section 316.  Rather, the order only provided Respond the opportunity for a hearing while at the same time, clearly stated that Respond has to meet the “heavy burden” test of Shenango.  Additionally, the Companies aver that Respond’s identity of parties and issues argument is misguided and is not a precondition to Section 316’s mandate.  Reacting to Respond’s approach, the Companies aver that if a customer simply chose not to intervene in the DSP IV proceedings (and therefore, was not a “party”), the Commission’s final order would not apply to him or her.  According to the Companies, if Respond’s argument were applied in this example, that customer would be free to contest the application of a rate or rule, retrospectively, and seek to avoid paying the rate or obeying the rule even during a period that preceded the adjudication of its complaint.  The Companies explain that consideration of Respond’s argument would banish both the “filed tariff” and “Commission-made rate” doctrines from the Commonwealth law and eviscerate the concept of finality expressly embodied in Sections 316 and 1309 of the Code, 66 Pa.C.S. §§ 316; 1309.

Lastly, responding to Respond’s third argument, the Companies aver that the orders approving settlements are “final” orders and must be afforded the same degree of finality as an order entered at the conclusion of a fully litigated case.  This is consistent with Commission precedent, as well as established appellate court precedent.  R. Exc. at 22-23.

	c.	Disposition

Upon review, we shall deny Respond’s Exception Nos. 4 and 5.  We agree with the Companies that the July 2017 PIR Order did not negate the application of Section 316.  Rather, it only offered Respond the opportunity for a hearing to meet its burden of proof.  The order clearly advised that Respond had to meet the “heavy” burden test of Shenango, which is that Respond justify even a prospective alteration of the clawback tariff provision.  See R. Exc. at 22.  We also agree with the Companies that a substantial portion of the issues litigated in this matter are, essentially, a collateral attack on findings and determinations reached in prior Commission orders.  As noted by the presiding ALJ, while clawback charges are not, “rates,” per se, when authorization for their collection is embodied in a tariff, that tariff becomes binding upon the parties.  See, Brockway Glass Co. v. Pa. PUC,  437 A.2d 1067, 1070 (Pa. Cmwlth. 1981).  The preclusive effect of Section 316, which provides, in pertinent part, “[w]henever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby . . .”  has been properly applied in this case.

We also disagree with Respond’s claim that it has presented sufficient evidence in this proceeding to demonstrate changes in facts and circumstances following the Commission’s approval of the clawback charges.  As we concluded in our disposition of Respond’s Exception No. 2, the DSP IV Settlement approved by the Default Service Order clearly explains the terms and conditions of the clawback provision and how it would operate.  More importantly, the clawback charges did not modify the terms of the prior POR programs but is an authorized revision to the program that was approved in the Default Service Order.  See Tr. at 80-82.  Further, as we earlier stated, according to the Settlement, the clawback charges will be assessed based on historical data from the prior twelve-month period.  The use of billing determinants from a prior, historic period, does not render the operation of the clawback unjust and unreasonable.  Therefore, we find no merit in Respond’s claim that the Commission was not aware of the use of the historic data to assess the charge.

6.	Exception No. 6 and Replies – Structural Flaws in Application of Clawback Mechanism

		a.	Respond’s Exceptions

		In its sixth Exception, Respond argues that the ALJ erred in failing to address the numerous structural flaws in the Companies’ application of the clawback mechanism.  Exc. at 36.  Among some of the flaws alleged by Respond in its Main and Reply Briefs and reiterated in its Exceptions that renders the application of the clawback mechanism unjust and unreasonable include:

1. The Companies failure to provide notice informing Respond that its customers were not paying their bills, thereby preventing Respond from taking steps to avoid the imposition of the clawback charges;

2. The inability of Respond to control the Companies’ collection efforts, including attempts at telephone contact with the customers that were largely unsuccessful;

3. Respond’s inability to perform credit screening measures and denying service to residential customers for credit-related reasons, which would enable Respond to insulate itself from non-paying or poor-paying customers in the first place;

4. Respond’s lack of control over the Companies’ write-off practices, under which write-offs automatically occur for unpaid amounts approximately 182 days after the final billed date, following collection activities that span months or years;

5. The failure of the Companies to give Respond credit when customers make payments after their accounts are written off;

6. Respond’s inability to show that the clawback charges should not be imposed due to a particular incident or set of circumstances, such as the Polar Vortex of 2014, which caused the write-off amounts to be higher than average;

7. The Companies allocation of partial payments first to unpaid distribution charges before applying them to unpaid supply charges, thereby inflating the level of unpaid supply charges and increasing Respond’s exposure to the clawback mechanism; and;

8. The effect of the clawback mechanism unlawfully limiting an EGS’ prices and improperly placing the Companies in a gatekeeper role of restricting EGSs’ prices relative to their prices to compare, regardless of the products consumers are choosing in the competitive retail market.


Id. at 36-38, citing Respond M.B. at 40-57, Respond R.B. at 30-37.  

Respond argues that despite the Companies’ testimony that the clawback mechanism is applied to all EGSs and not just Respond, the fact that the mechanism has the above-stated flaws makes its application unjust and unreasonable.  Exc. at 38, citing Respond St. 1-R at 21-22.

		Respond contends that, most importantly, of all the above-identified flaws, the one that single-handedly renders the application of the clawback mechanism unjust and unreasonable, is the failure of the Companies to provide notice to Respond that its customers were not paying their supply charges.  According to Respond, the failure of the Companies to automatically provide notifications to EGSs when their customers do not pay their bills is a departure from the manner in which clawback tools are typically used in the industry.  According to Respond, the knowledge of their existence and an inability to control whether they are imposed are critical features of such a mechanism, especially, because clawback charges are used in the energy industry to incentivize certain behavior.  For instance, according to Respond, if it discovers that a vendor secured an improper enrollment of a customer, Respond may “clawback” the fee earned by the vendor for enrollment.  However, Respond argues, in the case of the Companies’ clawback mechanism, Respond was not even aware that clawback charges existed during the first year when the data was accruing and was not given the opportunity to take steps avoid the assessment of charges in either year since the write-offs related to supply charges from prior years.  As such, Respond argues the application of the mechanism was unreasonable.  Therefore, Respond concluded that in addition to the due process and retroactive application issues it has identified in this proceeding, the above structural flaws render the application of the clawback mechanism unjust and unreasonable.  Exc. at 38-39.

		b.	The Companies’ Exceptions

		In Reply, the Companies note that the above alleged “structural flaws” of the clawback provision by Respond are not a function of any change in “facts and circumstances” since the issuance of the Default Service Order and, therefore, do not warrant further consideration.  R. Exc. at 23-24, citing I.D. at 36-37.  The Companies further note that they have already refuted the above identified flaws on a point-by-point basis in their Briefs and do not need to address them again here.  R. Exc. at 24, citing I.B. at 36-45.  The Companies argue the main focus of the alleged structural flaws – EGS access to information about payment status of their customer accounts, the service periods to which the written-off amounts relate, and the order of posting of partial payments – are erroneous and irrelevant because they ignore the fact that the clawback provision’s screening test is applied to all EGSs on a consistent basis using comparable data.  The Companies conclude that because the clawback provision is applied fairly to all the EGSs in their service territories, Respond has no basis to complain about being treated unreasonably and unfairly.  R. Exc. at 24.

		c.	Disposition

Upon review, we consider this Exception moot.  Respond argues that because the Companies do not provide Respond with the information on its customers who have high uncollectible accounts, it is unable to contact those customers to offer them a new contract that may be more manageable for them or undertake any other actions with regard to those customers to avoid or minimize/mitigate Respond’s exposure to the clawback charges.  See Respond St. 1 at 10.  Respond submits that had it known its customers were not paying their EGS charges, it could have contacted them to determine whether different terms or conditions of service might assist those customers to pay their bills.

Respond also asserted that, to the extent that the Companies view Respond’s higher prices compared to the Companies’ default service as the root cause of the uncollectible expenses related to the EGS charges, if the Companies provided Respond with high uncollectible accounts, it would be able to cancel the contracts of non-paying customers and return such customers to default service in order to avoid the assessment of the clawback charges and that this could effectively resolve the high uncollectible issue.  Id. at 18-19.

Based on the above arguments, to the extent that the main focus of Respond’s alleged structural flaws involves EGS access to information about the payment status of their customer accounts, the service periods to which the written-off amounts relate, and the order of posting of partial payments, we consider this Exception moot.  We note that we have addressed this issue in the Companies’ subsequent DSP filings.  See, Petition of Metropolitan Edison Company for Approval of a Default Service Program for the Period Beginning June 1, 2019 through May 31, 2023; Petition of Pennsylvania Electric Company for Approval of a Default Service Program for the Period Beginning June 1, 2019 through May 31, 2023; Docket Nos. P-2017-2637855 & P-2017-2637857, respectively (Order entered September 4, 2018) (Companies 2018 DSP Order).

For example, we addressed the issue of an EDC sharing customer-specific payment information with a POR-participating EGS, as well as the OCA’s concern with the sharing of such customer-specific payment information without affirmative customer consent in the Companies 2018 DSP Order when we stated:

	We are not persuaded by the OCA’s argument that an EGS participating in the POR is a “third party” after it has sold its receivables and is no longer responsible for the collections of unpaid bills.  As Respond Power noted supra, and the ALJ discussed on page 43 of the Recommended Decision, we have addressed the “third party” issue previously in our February 5, 1991 Secretarial Letter as follows:

We are aware that some concerns have been raised about the possibility of breaching customer privacy issues if billing parties disclose non-payment information to non-billing entities.  Provided, however, that billing parties share non-payment information relating only to the non-billing entity’s charges, the Commission is satisfied that the customer’s privacy would not be compromised.  In fact, we note that under our customer information disclosure regulations at 52 Pa. Code §54.8, electric distribution companies and electric generation suppliers are restricted only from releasing private customer information to third parties absent the customer’s consent.  Since the non-billing party is providing electric service to the customer, it would not be viewed as a third 
party and is certainly entitled to know whether the customer is making payments toward its charges.

*    *    *

The EGSs are not “third parties” and would be receiving information about their own customers.  We note that the EGSs who participate in the POR are subject to the clawback charge.  The arrears report would give the EGSs the opportunity to contact customers with arrears before the clawback charges occur.  The EGS would have options such as providing the customer a more affordable product or returning the customer to default service.  The reduction of the clawback charges would benefit not only the EGSs but customers as well.  Since an EGS with customers with arrears faces clawback charges, the EGS may make an effort to reduce its clawback charges and modify its programs, to reduce arrears and provide better products.  Accordingly, we shall deny the OCA’s Exception No. 2.


Companies 2018 DSP Order at 25-26.

Finally, we note that the DSP IV Settlement approved the clawback charge as a two-year pilot program.  As part of the pilot roll out, we encourage the Companies to work collaboratively with the affected EGSs to address the high uncollectible accounts for these EGSs.

[bookmark: _Toc415316194]IV.	Conclusion

Based on our review of the record in this proceeding, we shall deny the Exceptions filed by Respond and adopt the ALJ’s Initial Decision that dismisses Respond’s four Complaints, consistent with the discussion in this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Respond Power, LLC, on May 10, 2018, to the Initial Decision Administrative Law Judge David A. Salapa, issued on April 20, 2018, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge David A. Salapa, issued on April 20, 2018, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaints filed by Respond Power, LLC against Pennsylvania Electric Company and West Penn Power Company at Docket Nos. C-2016-2576287, C-2016-2576292, C-2017-2631326 and C-2017-2631331, are dismissed, consistent with this Opinion and Order.

4. That this proceeding be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,

	


							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 13, 2019
ORDER ENTERED:  June 13, 2019
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