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OPINION AND ORDER

BY THE COMMISSION:

	Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Randy Stewart (Complainant), filed on September 6, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Conrad A. Johnson, issued on August 17, 2018, which dismissed the Complaint.  UGI Utilities, Inc. – Gas Division (UGI or Company) filed Replies to the Exceptions on September 14, 2018.  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order.

History of the Proceeding

[bookmark: _Hlk7166696]	On January 11, 2018, the Complainant filed the Complaint against UGI’s with regard to its natural gas supplier switching policy.  The Complainant contended that UGI had told him that it would take two billing cycles to switch his gas supplier and thus eliminated his ability to enjoy lower rates for the coldest two months of the year.  The Complainant contended that his electric utility company had switched his electric supplier company in less than a week.  For relief, the Complainant requested that the Commission order UGI to change his service to his chosen supplier immediately.[footnoteRef:1] [1: 	Subsequent to the filing of the Complaint, the Complainant’s natural gas supplier was switched to the supplier of his choice.  Tr. at 25, 40.] 


	On January 31, 2018, UGI filed an Answer and New Matter.  In the Answer, UGI denied that the two months’ time requirement was excessive.  UGI contended that after receiving the Complainant’s request for a change of gas supplier, it advised him that the change would only take place on a scheduled meter reading date, which in this case would be on February 28, 2018.  UGI also contended that in accordance with its Gas Choice Supplier Tariff, Gas-Pa. P.U.C. No. 6-S, Rule 9.3, the switching of enrollments received after the fifteenth day of any calendar month would only occur on the customer’s regularly scheduled meter reading date in the second calendar month.  Answer and New Matter at 1-2.

	In its New Matter, UGI indicated that the Complainant failed to allege a violation of the Public Utility Code (Code), the Commission’s Regulation or UGI’s approved tariff.  UGI claimed that there was no factual issue pertaining to the resolution of the Complaint for which the Commission can act.  Accordingly, UGI requested that the Complaint be dismissed.  UGI Answer and New Matter at 2.

	In addition to its New Matter and Answer, on January 31, 2018, UGI also filed Preliminary Objections to the Complaint.  In its Preliminary Objections, UGI reiterated its contention it put forward in its Reply and New Matter and contended that the Complainant failed to allege a violation of the Code, Commission’s Regulations or UGI’s approved tariff.  Accordingly, UGI submitted that the Complaint must be dismissed as a matter of law.

	On February 20, 2018, the Complainant filed a Response to the New Matter stating that UGI’s New Matter did not assert any factual averment but contained a legal conclusion.  The Complainant contended that the issue in this case is that UGI’s policy that take more than two months to switch suppliers constitutes unreasonable service under Section 1501 of the Code, 66 Pa. C.S. § 1501.  The Complainant also contended that UGI’s tariff was outdated because the Commission’s regulations require that customers be switched at the beginning of the first feasible billing period following the ten-day waiting period.

	On April 25, 2018, the ALJ issued an Interim Order in which he denied UGI’s Preliminary Objections because the Complainant was challenging the reasonableness of UGI’s tariff.[footnoteRef:2] [2: 		The ALJ determined that while a utility’s Commission-approved tariff is prima facie reasonable, a complainant may establish that facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.] 


	A telephonic hearing was conducted by ALJ Johnson on May 16, 2018.  The Complainant appeared and was represented by counsel and testified in support of his Complaint.  UGI was represented by counsel and presented the testimony of one witness.  UGI offered two exhibits, both of which were admitted into the record.  I.D. at 3.

	The record in this case contains a sixty-three-page transcript and two UGI sponsored exhibits.  The ALJ also took judicial notice of UGI’s Tariff, Gas-Pa. P.U.C. No. 6-S, Rule 9.3, effective October 19, 2016, relative to the enrollment of customers choice in switching their natural gas supplier (NGS).  The record was closed on June 4, 2018.

	On August 17, 2018, the Commission issued ALJ Johnson’s Initial Decision which dismissed the Complaint for failure of the Complainant to establish that UGI tariff, under which it may take more than two months to switch a customer’s natural gas supplier, violated any applicable law, regulation or order of the Commission.  I.D. at 12-13.

	As previously noted, the Complainant filed his Exceptions on September 6, 2018.  UGI filed its Replies on September 14, 2018.

Discussion

A.  Legal Standard

Initially, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

	Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).

	While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

B.  Switching a Customer’s NGS

	Pursuant to the Commission’s regulations in Section 59.94, 52 Pa. Code §59.94, upon receiving notice from an NGS that a customer wished to switch his NGS, a natural gas distribution company (NGDC), such as UGI, is required to change a customer’s NGS starting with the first feasible billing period.  The regulation specifically provides as follows:

§ 59.94.  Time frame requirement.
When a customer has provided the NGS with oral confirmation or written authorization to changes NGSs, the NGDC shall make the change at the beginning of the first feasible billing period following the 10-day waiting period, as prescribed in § 59.93 (relating to customer contacts with NGSs).


52 Pa. Code § 59.94.

	The Commission recently waived the ten-day waiting period to a five-day waiting period in Investigation of Pennsylvania’s Retail Natural Gas Supply Market – Interim Guidelines Regarding Standards For Changing a Customer’s Natural Gas Supplier, Docket No. I-2013-2381742 (Tentative Order entered October 25, 2018) (Tentative Order).[footnoteRef:3]  Also, the Commission had previously adopted an Advanced Notice of Proposed Rulemaking to solicit comments about amending and adding to the provisions of 52 Pa. Code §§ 59.91-59.99 regarding standards for changing a customer’s natural gas supplier.  See Advanced Notice of Proposed Rulemaking to Amend the Provisions of 52 Pa. Code, Chapter 59 Regulations Regarding Standards for Changing a Customer’s Natural Gas Supplier Amendments, Docket No. L‑2016-2577413 (Order entered December 22, 2016) (ANOPR). [3: 	 	No adverse comments were filed in response to the Tentative Order.  Thus, by Secretarial Letter dated November 16, 2018, the Commission declared that the Tentative Order at Docket No. I-2013-2381742 has been deemed final as of November 5, 2018.] 


C.  ALJ’s Initial Decision

	ALJ Johnson made twelve Findings of Fact and reached five Conclusions of Law.  I.D. at 4-5, 12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ dismissed the Complaint for failure of the Complainant to carry his burden that UGI violated any applicable law, regulation or order of the Commission.  The ALJ concluded that the procedure employed by UGI in switching the Complainant’s NGS complied with the provision of the Company’s Commission-approved tariff.
 
The ALJ also noted that the Complainant did not present any facts or circumstances to warrant a finding that UGI’s tariff provisions have become unreasonable since the time that the Commission approved the tariff in 2016.  The ALJ explained that the Pennsylvania courts have repeatedly held that tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.  The ALJ was persuaded by UGI’s witness who explained that UGI’s tariff requires two months to effectuate the change because the two-month period for switching NGSs is related to forecasting the monthly amount of gas supply needed for customers.  I.D. at 10 (citing to Tr. at 30-31, 49).  More specifically, UGI’s witness testified: 

[If] the customer ended up switching either during or after bid week, the suppliers could end up with an imbalance in their portfolio and possibly be charged imbalance penalties. 

In addition, if the supplier does not have the capacity to deliver the gas to the customer, . . . in the information provided for the facility, the utility would have to step in and cover the gas based on the supplier of last resort obligation. 
Ultimately you would need – the utility would have to carry a great level of capacity to cover the potential gas or withdraw capacity from another supplier and transmit to the supplier deficit.

[The bid week is] . . . the last week of the month, and it’s when the majority of trading occurs for natural gas. It’s the period when natural gas producers are trying to sell their core production. The suppliers are trying to lock in their purchases for the upcoming month.

Capacity is basically the space in the pipeline that a supplier is contracted for out of their peak daily demand in a given month.

Tr. 30-31. 

The whole process is to allow for the utility to determine . . . what capacity it has to release to its supplier based on their portfolio - - their known portfolio or customers, and they do that release of that information on the 16th of every month so the suppliers will have that information prior to bid week to source their natural gas for the coming month.

[S]o if the switch came after that period [the 15th of the month], the system wouldn’t pick up that supply obligation. It wouldn’t pick up that customer as a supplier obligation until that second month.

Tr. 49. 

The ALJ also agreed with the UGI witness’ testimony that February 28, 2018, was the beginning of the first feasible billing period by which UGI could change the Complainant’s NGS.  I.D. at 11.

The ALJ was not persuaded by the Complainant’s position that he would employ a one-month billing cycle to switch NGSs because that is “how he would conduct business.”  Tr. at 12.  The ALJ concluded that the Complainant’s argument is reduced to a personal opinion and personal opinions, assertions or perceptions do not rise to the level of substantial evidence, which is necessary of Complainant to establish his burden of proof.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).  I.D. at 11.  Therefore, the ALJ concluded that the Complaint cannot be sustained and must be dismissed because the Complainant was not able provide any supporting evidence that UGI’s Commission-approved tariff has become unreasonable.  I.D. at 11‑12.

Exceptions and Reply

		In his Exceptions, the Complainant reiterated his position that UGI’s switching period of more than sixty days is unreasonable and that the delay in switching had caused him financial harm.  The Complainant maintains that the ALJ erred in failing to find that the result in this case constituted unreasonable service given that the Commission’s ongoing process seeking shortening of the switching period through rulemaking.  The Complainant cites to Section 59.94 of our Regulations, 52 Pa. Code § 59.94, and to UGI’s tariff, noting that the UGI technician who testified at the hearing did not offer any proof that seventy days was the first feasible switching date.  The Complainant maintains that the ALJ accepted UGI’s testimony as evidence of the reasonableness of the tariff without taking into consideration of the intent of the Commission’s Regulation or a reasonable expectation of a customer to switch service.

		In its Replies to Exceptions, UGI states that the Complainant fails to identify any specific finding of fact or conclusion of law to which it takes Exception.  UGI also states that the Complainant disagrees with the ALJ’s Initial Decision, but did not provide any supporting evidence to show that UGI’s current switching procedure is unreasonable, other than his personal opinion.  

	UGI asserts that its witness provided detailed testimony explaining that when a customer requests a change to his NGS after the fifteenth day of the calendar month, UGI needs two months to effectuate the change in order to forecast the amount of gas supply needed for its customers.  UGI also noted that the Complainant carries a heavy burden to prove that the effect of an existing tariff provision has changed so drastically as to render the application of the tariff provision unreasonable.  UGI submits that the Complainant failed to present any new relevant or material matters of fact or law that contradicts the ALJ’s Findings of Fact or Conclusions of Law.

Disposition

		Based on our review of the record and the ALJ’s Initial Decision, we find that the ALJ correctly determined that the Complainant did not meet his burden of proving that UGI violated any applicable law, Regulation or Order of the Commission.  We note that the Complainant’s Exceptions do not address or object to the ALJ’s determination or to any specific findings of fact or conclusions of law, as set forth in 52 Pa. Code § 5.533(b).  As the Complainant notes in his Exception, the fundamental case here is whether UGI’s Commission-approved tariff that allows UGI to take two months to switch customer to his/her supplier of choice is reasonable.  UGI on the other hand proffers that as a person seeking changes to an existing tariff provision, the Complainant carries a heavy burden to prove its unreasonableness and to show that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  In this case the Complainant failed to do that.  Accordingly, we will deny the Complainant’s Exceptions.

	Nonetheless, we acknowledge that due to changes in the competitive retail gas market this Commission is in the process of revising our Regulations to help facilitate an accelerated switching process.  For this purpose, we have adopted the ANOPR soliciting comments from stakeholders and interested parties, which was followed by an April 20, 2017, Order seeking additional comment.  Moreover, the Commission convened an in-person Technical Conference on March 29, 2018, on this matter.  Although a final decision in this proceeding has not yet been entered, the Commission is expected to be proposing regulatory changes in the near future intended to accelerate this process while preserving safeguards to prevent the unauthorized switching of a customer’s account, also known as “slamming.”

Conclusion

Based on our review of the record, the Exceptions, and the applicable law, we find that the ALJ’s Initial Decision is sound and agree with the ALJ’s determination to deny the Complaint.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:


	1.	That the Exceptions filed by Randy Stewart on September 6, 2018, to the Initial Decision of Administrative Law Judge Conrad A. Johnson, issued on August 17, 2018, are denied, consistent with this Opinion and Order.

	2.	That the Initial Decision of Administrative Law Judge Conrad A. Johnson, issued on August 17, 2018, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed on January 11, 2018, by Randy Steward against UGI Utilities, Inc. – Gas Division at Docket No. C-2018-2642778 is dismissed, consistent with this Opinion and Order.

	4.	That the proceeding at this docket be marked closed.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 13, 2019

[bookmark: _GoBack]ORDER ENTERED: June 13, 2019
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