BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sherry Stiles,						:
							:	
		v.					:		C-2019-3008814
							:
Pennsylvania Electric Company,			:
		

	
ORDER DENYING PRELIMINARY OBJECTIONS OF  
PENNSYLVANIA ELECTRIC COMPANY


		On March 19, 2019, the Complainant, Sherry Stiles, filed a formal complaint against Pennsylvania Electric Company (Penelec).  On her formal complaint form, Ms. Stiles checked the box indicating that there are incorrect charges on her bill.  The gravamen of Ms. Stiles’ complaint is that the bills issued by Penelec in the February-May 2018 time frame for electric service to the property at issue were abnormally high.  By way of relief, Ms. Stiles seeks a refund from Penelec in the amount of the alleged overcharge, or approximately $1,000.00.     

		On April 16, 2019, Penelec filed an answer with new matter and preliminary objections (POs).  In its answer, Penelec denied that there were incorrect charges on the account at issue.  Penelec further denied that it has a relationship with the Complainant, averring that the account at issue is in the name of Celia Whengreen.  Penelec avers that the Complainant is neither an applicant or authorized contact for the account, nor is she an occupant of the service location.  Penelec avers that the Complainant lacks standing to bring the complaint.  In its new matter, Penelec avers that, because the Complainant is not the customer of record for the account at issue, and is not an authorized contact on the account, she does not possess the requisite direct, immediate and substantial interest in the subject matter of the complaint necessary to confer standing to bring a complaint.   

		In its POs, to which a Notice to Plead was properly attached, Penelec avers that the Complainant is neither the owner of the service location, nor the customer of record for the account at issue.  It notes that the Complainant admits in her complaint that the property is owned by Celia Whengreen and that the electric service is in Ms. Whengreen’s name.  The Complainant further admitted that she does not reside at the property but, rather, leases the property from Ms. Whengreen to raise beef cattle.  Penelec argues that Ms. Stiles does not possess the requisite direct, immediate and substantial interest in the subject matter of the complaint necessary to confer standing to bring a complaint.  The Complainant did not file a response to Penelec’s POs.  The POs are ready for decision.  		

DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   

		The Commission’s rules regarding preliminary objections are as follows:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.
* * *
52 Pa. Code § 5.101(a).  


		 In reviewing preliminary objections, only the facts in the pleadings filed by the non-moving party may be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  
The reviewing authority will accept as true the well-pled averments set forth in the complaint, and all inferences reasonably deducible therefrom.  Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  "In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery, and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling the preliminary objections.  Corman, et al. v. The National Collegiate Athletic Association, 74 A.2d 1149 (Pa.Cmwlth. 2013), 2013 Pa. Commw. LEXIS 353.

		Ms. Stiles indicates in her complaint that she resides at 30 Schoolhouse Lane, Nicholson, PA.  She avers that she rents the property located at 695 Johnson Hill Road, Lenoxville, PA (the property at issue here) for the purpose of raising beef cattle.  She acknowledges that she does not reside at the property.  She indicated on her complaint form that service to the 695 Johnson Hill Road property is in the name of Celia Whengreen.  Ms. Stiles averred in her complaint that Ms. Whengreen received a bill dated April 12, 2018.  Ms. Whengreen paid the bill and contacted Ms. Stiles to discuss.  She averred that the bill was much higher than normal and that she contacted Penelec and stated that the bill could not be correct because nothing had changed with electric usage on the property.  She seeks by way of relief that Penelec refund to her approximately $1,000.00, which represents the total amount of overcharges billed to the account.  

		As noted above, in ruling on POs, only the facts in the pleadings filed by the non-moving party may be considered and presumed true in order to determine whether recovery is possible. The reviewing authority must accept as true all well-pled averments in the complaint, and all inferences reasonably deducible from those averments.  Ms. Stiles states in her complaint that she rents the property from the owner and raises beef cattle thereon.  She requests in her complaint that Penelec refund to her the amounts paid on the excessive bills.  I believe it is a reasonable inference to draw from the averments made by Ms. Stiles that she is responsible for payment of the electric bills at the property, even though the service is in the name of Ms. Whengreen.  

		Penelec is correct that, in order to have standing to bring a complaint against a Respondent, the person complaining must have a direct, immediate and substantial interest in the subject matter of the complaint.  If, in fact, Ms. Stiles is the party using the property, consuming the electricity and ultimately responsible for payment of the electric bills, as suggested in her complaint, she arguably has the requisite direct, immediate and substantial interest in the subject of the complaint to confer standing to file the complaint.

		Additionally, the Commission has considered arguments from utility companies in prior proceedings whereby the utilities attempted to hold a person who did not live at the property at issue responsible for outstanding account charges where the utility asserted some connection between the person and the property.  In Clovies Johnson v. Philadelphia Gas Works, Docket No. F-2015-2505042 (Final Order entered May 31, 2016), Philadelphia Gas Works (PGW) sought to hold Mr. Johnson responsible for an outstanding balance for gas service provided to a property during a time period when he was not living at the property.  PGW argued that an Experian report showed a link between Mr. Johnson and the property during the time period at issue because Mr. Johnson’s name was on the cable TV service provided to the property.  PGW’s witness testified during the hearing that, when a credit report indicates a person is linked with an address, it means there is some connection between the person and the address, but not necessarily that the person lived at the address.  It was on the basis of the Experian report that PGW sought to hold Mr. Johnson responsible for the charges at issue.  Mr. Johnson explained that he put the cable service to the address in his name as a favor to a friend and provided documentation that he resided at a different address during the disputed time period.  

		Here, Penelec requests that Ms. Stiles’ complaint be dismissed since she is not the customer of record on the account and does not reside at the property at issue.  Ms. Stiles avers in her complaint that she rents the property from the landowner and uses the electricity provided to the property.  Further, as noted above, it is a reasonable inference that she is responsible for payment of the bills issued for the electric service provided to the property.  I believe that Ms. Stiles arguably has, based on the averments in her complaint, the necessary direct, immediate and substantial interest in the subject matter of the complaint to confer standing, such that preliminary dismissal of the complaint is inappropriate.  Ms. Stiles should have the opportunity to demonstrate at hearing a sufficient connection to the property and account at issue to establish her right to bring a complaint about charges associated with the account.                        

For the reasons stated above, the preliminary objections filed by Penelec will be denied and an evidentiary hearing will be scheduled.     


		THEREFORE,

		IT IS ORDERED:

		1.	That the preliminary objections filed by Pennsylvania Electric Company are denied.   

		2.	That this matter be set for hearing.


Dated:	June 13, 2019							/s/		
							Steven K. Haas
							Administrative Law Judge    		
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