BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Anthony Ceoffe					:	
							:
	v.						:		C-2019-3010026
							:
Duquesne Light Company	 			:
						


INTERIM ORDER 
GRANTING IN PART AND DENYING IN PART 
RESPONDENT’S PRELIMINARY OBJECTIONS

INTRODUCTION

This Interim Order grants in part and denies in part Duquesne Light Company’s Preliminary Objections, by dismissing with prejudice that portion of the Formal Complaint which requests monetary damages, and ordering that an initial hearing should be scheduled to determine whether Duquesne Light Company failed to furnish and maintain adequate, efficient, safe, and reasonable service, or otherwise violated section 1501 of Title 66 of the Pennsylvania Consolidated Statutes.  

HISTORY OF THE PROCEEDING

On May 16, 2019, Anthony Ceoffe (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent), averring, inter alia, he was having a reliability, safety, or quality problem with his utility service at his residence at 3453 Ridgway Street, Pittsburgh, PA 15213 (service location).  Complainant averred, “At this point, the utility has replaced the defective line in question and have admitted fault in supplying misinformation regarding my outages.  Due to this, I am requesting reimbursement for my loss of food and compensation for the inconvenience of finding places to stay during the outage.  And I want to know what distribution area I belong.”  As relief, he advised he was “willing to accept $500.00 in full.”  

On June 10, 2019, Respondent filed an Answer, averring, inter alia, it provides residential utility service to Complainant at the service location; a severe windstorm swept the service territory on February 24, 2019; the service location lost power as a result of the storm damaging a transformer; the service location was without power from approximately 5:55 p.m. on February 24, 2019 through 12:02 a.m. on February 27, 2019; Respondent made necessary efforts to restore power to the service location; Complainant called Respondent at least eight times during the power outage to report the outage; and Respondent provided Complainant with estimated restoration times on one or more of the Complainant’s calls.  Respondent denied the remaining material allegations in the Complaint.  

Also on June 10, 2019, Respondent filed Preliminary Objections to the Formal Complaint, arguing, inter alia, the Commission lacks the legal authority and jurisdiction to provide Complainant with the requested relief in the form of a monetary judgment.  Respondent argued, inter alia, since Complainant’s sole request for relief is monetary damages, the Complaint should be dismissed in its entirety.  The Preliminary Objections contained a Notice to Plead, requiring Complainant to file a response within ten days of service.  

		Complainant did not file a response to the Preliminary Objections.  

		On June 25, 2019, the Commission issued a Call-In Telephone Hearing Notice,  assigning this matter to me and scheduling a telephone hearing for August 23, 2019.  

		The Preliminary Objections are procedurally ready to be ruled upon.  For the reasons discussed below, the Preliminary Objections are granted in part and denied in part.    



DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.[footnoteRef:1]  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.[footnoteRef:2]  Commission regulations permit the filing of a preliminary motion questioning the jurisdiction of the Commission.[footnoteRef:3]  In ruling on a preliminary motion, the Commission must assume, for decisional purposes only, that the factual allegations of the formal complaint are true.[footnoteRef:4]   The motion may be granted only if the moving party prevails as a matter of law.[footnoteRef:5]   [1:  	52 Pa.Code § 5.101 and § 5.103.  
]  [2:  	Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (1994).  
]  [3:  	52 Pa.Code § 5.101(a)(1). 
]  [4:  	County of Allegheny v. Cmwlth. of Pa., 490 A.2d 402 (1985); Cmwlth. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  
]  [5:  	Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).  ] 


Jurisdiction

		Respondent is correct when it states the Commission cannot exceed its jurisdiction and must act within it.[footnoteRef:6]  Jurisdiction may not be conferred by the parties where none exists.[footnoteRef:7]   Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.[footnoteRef:8]    [6: 
 	City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa.Super. 1945).  
]  [7:  	Roberts v. Martorano, 235 A.2d 602 (1967).  
]  [8:  	Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).    
] 


		


		The Commission has initial jurisdiction over matters concerning the relationship between public utilities and the public.[footnoteRef:9]   Pennsylvania courts have long recognized that issues concerning the reasonableness, adequacy, and sufficiency of public utility service are within the exclusive original jurisdiction of the Commission.[footnoteRef:10]  Specifically, the Commission has jurisdiction over section 1501 of Title 66 of the Pennsylvania Consolidated Statutes, which reads, in pertinent part,  [9:  	Lansdale Borough v. Philadelphia Electric Company, 403 Pa. 647, 650, 170 A.2d 565, 567 (1961).  See also, Chester County v. Philadelphia Electric Company, 420 Pa. 422, 218 A.2d 331 (1966); Einhorn v. Philadelphia Electric Company, 410 Pa. 630, 190 A.2d 569 (1963); Fogelsville & T. Electric Company v. Pa. P. & L. Company, 271 Pa. 237, 114 A. 822 (1921); Byer v. Peoples Natural Gas Company, 251 Pa.Super. 75, 380 A.2d 383 (1977); Bell Telephone Company v. Sanner, 248 Pa.Super. 273, 375 A.2d 93 (1977); Elkin v. Bell Telephone Company, 247 Pa.Super. 505, 372 A.2d 1203 (1977).  ]  [10: 	
 	See, Duquesne Light Company v. Monroeville Borough, 449 Pa. 573, 298 A.2d 252 (1972); Behrend v. Bell Telephone Company, 431 Pa. 63, 243 A.2d 346 (1968); Elkin v. Bell Telephone Company, supra.
] 


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public….[footnoteRef:11]  [11:  	66 Pa.C.S. § 1501.
] 


		However, Pennsylvania courts have long held that the enforcement powers of the Commission do not include the power to award monetary damages.[footnoteRef:12]  The Court of Common Pleas retains original jurisdiction over suits for monetary damages.[footnoteRef:13]  
 [12:  	Elkin v. Bell, 420 A.2d 371 (1980); Feingold v. Bell of Pennsylvania, 383 A.2d 791 (1978); see Nagy v. Bell Tel. Co., 436 a.2d 701 (Pa.Super. 1981). 
]  [13:  	Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa.Super 1976).  
] 

		The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”[footnoteRef:14]  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the respondent is entitled to judgment as a matter of law.[footnoteRef:15]   [14:  	66 Pa.C.S. § 703(b); 52 Pa.Code § 5.21(d).  
]  [15:  	Lehigh Valley Power Comm. v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa.Cmwlth. 1989); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993).  
] 


		In this proceeding, Complainant requested, inter alia, that the Commission order Respondent to pay him $500.00.  

		As Respondent correctly argued in its Preliminary Objections, the Commission lacks jurisdiction over payment for damages.  Accordingly, Respondent’s Preliminary Objections concerning the request for damages is granted, such that the portion of the Complaint that requests money damages is dismissed without a hearing.  This request is beyond the scope of the Commission’s jurisdiction.  

		However, the Commission has jurisdiction to hear a complaint from a consumer about a situation resulting in a failure to provide reasonable and adequate service.  This matter involves a Complaint filed by a pro se individual who alleges Respondent is responsible for a “defective line” and “supplying misinformation” regarding his outages, resulting in spoiled food and the “inconvenience” of finding alternate places to stay, which, when considered in the light most favorable to Complainant, may involve issues regarding whether Respondent failed to provide adequate, efficient, safe, and reasonable service, and whether Respondent made necessary or proper repairs, improvements, etc.  

Accepting as true all well-pleaded facts in Complainant’s Complaint, I find he alleged sufficient facts that, if proven, might justify the issuance of an Initial Decision which finds that Respondent failed to provide adequate and reasonable service and/or make necessary and proper improvements, in violation of 66 Pa.C.S. § 1501.
Furthermore, well-established Commission precedent tends to afford unrepresented complainants the opportunity to orally set forth their cases on the record and cautions against dismissing cases on a preliminary basis.[footnoteRef:16]  The Commission has held that unrepresented complainants may be able to explain their dispute orally much better than they can communicate their grievance in written form and should have an opportunity to be heard orally and not have their case dismissed because of a preliminary pleading.[footnoteRef:17]   [16:  	Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993).
]  [17:  	Id. at 7, citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 1992) and Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered December 17, 1992); see also, Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).  ] 


Therefore, there is a sufficient basis to allow Complainant the opportunity to present evidence to support his claims at an evidentiary hearing.  The Preliminary Objections are denied in that the remaining issues in the Complaint will not be dismissed.  

The Parties should note, however, even if Complainant were to prevail and prove his case, the Commission lacks the authority to grant him the money damages he requests in his Complaint.  


CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the Parties to this dispute and over the subject matter of this dispute to the extent the Complaint involves allegations of a failure by Respondent to furnish and maintain reasonable and adequate service and/or make necessary and proper repairs, changes, alterations, substitutions, extensions, and improvements in or to its service or facilities pursuant to 66 Pa.C.S. § 1501.

2.	The Commission does not have jurisdiction over the award of damages to Complainant.  
ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections as filed by Duquesne Light Company are granted in that Complainant’s request for monetary damages is dismissed with prejudice.  

2.	That the Preliminary Objections as filed by Duquesne Light Company are denied in that the remaining issues raised in the Complaint of Anthony Ceoffe filed at Docket No. C-2019-3010026 be resolved at or following an evidentiary hearing in this matter. 
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								Administrative Law Judge
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