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ORDER
BY THE COMMISSION:


Before us for consideration and disposition is the Petition for Reconsideration of Staff Actions (Petition for Reconsideration) filed by Pennsylvania American Water Company (PAWC) in the case of Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement v. Winola Water Company (Winola) at Docket Nos. P­2018-3006216, C-2018-2644592, and I-2018-3006498.  For the reasons set forth below, we will deny PAWC’s Petition for Reconsideration.
BACKGROUND

On January 26, 2018, the Commission’s Bureau of Investigation and Enforcement (BIE) filed a formal complaint against Winola Water Company (WWC) requesting, inter alia, that WWC be ordered to perform all necessary repairs and maintenance to its water system.  Pennsylvania Public Utility Commission, et al. v. Winola Water Company, Docket No. C-2018-2644592.  On October 5, 2018, the Pennsylvania Department of Environmental Protection (DEP) directed WWC to issue to its customers a public notification advising that water produced by WWC was not safe for consumption.  On November 28, 2018, BIE filed a Petition for an Ex Parte Emergency Order regarding WWC. (Petition for Emergency Order).  In its Petition for Emergency Order, BIE averred that WWC had failed to take action to correct conditions underlying its provision of non­potable water to its customers, and requested that the Commission appoint a competent water utility as receiver for WWC pursuant to Section 529 of the Public Utility Code.
  The Petition for Emergency Order was assigned Docket No. P-2018-3006216. 

On November 29, 2018, Commissioner Norman J. Kennard issued an Ex Parte Emergency Order granting BIE’s Petition for Emergency Order (Emergency Order), with modifications, and initiated a Section 529 investigation, which was subsequently docketed at I-2018-3006498, and appointed PAWC to act as receiver for WWC.  The Emergency Order directed PAWC to manage and operate WWC beginning on December 10, 2018 and continuing throughout the pendency of the Section 529 investigation.  Appendix A to the Emergency Order set forth a list of Receiver duties and responsibilities.  The Emergency Order was ratified at the Commission’s Public Meeting on December 6, 2018.  

On April 19, 2019, PAWC filed with the Commission a Petition for Amendment and Deferred Accounting Treatment (Petition for Amendment) at Docket Nos. P­2018­3006216 and C-2018-2644592.  In its Petition for Amendment, PAWC requested that the Commission amend the Emergency Order to clarify PAWC’s (1) authority to make capital improvements to the WWC system; (2) authority to bill WWC customers; and (3) right to seek recovery of expenditures related to compliance with the Emergency Order in rates.  Petition for Amendment at 5, 7, 9.  BIE and the Office of Consumer Advocate (OCA) filed answers opposing the Petition for Amendment. 

Subsequently, the Commission issued a Secretarial Letter dated May 8, 2019, which advised PAWC that the Office of Administrative Law Judge (OALJ) had established a procedural schedule for providing direct, rebuttal, surrebuttal, and rejoinder testimony prior to hearings scheduled for August 27 and August 28, 2019.
  The Secretarial Letter further advised PAWC that the Petition for Amendment would be referred to OALJ for disposition according to the established procedural schedule. 


On May 17, 2019, PAWC filed the instant Petition for Reconsideration, pursuant to 52 Pa. Code § 5.44.  In its Petition for Reconsideration, PAWC requested that the Commission “amend expeditiously” the Emergency Order, or, in the alternative, strike the language in the Secretarial Letter requiring the Petition for Amendment to be considered according to the procedural schedule previously-established in these matters, in order to permit the presiding Administrative Law Judge (ALJ) to expeditiously consider the issues raised in the Petition for Amendment.  Petition for Reconsideration at 1-2.  Specifically, PAWC sought amendment to Appendix A of the Emergency Order to (1) grant PAWC explicit authority to make capital improvements to WWC’s system; (2) grant PAWC explicit authority to request recovery of unpaid expenses in rates; and (3) grant PAWC explicit authority to bill customers of WWC for water services despite the Do Not Consume Order.  Petition for Reconsideration at 4.  

The OCA and BIE filed answers in opposition to PAWC’s Petition for Reconsideration on May 28, 2019.
DISCUSSION
I. PAWC Has Not Satisfied the Duick Standards

A party may seek relief following the issuance of a final decision, pursuant to 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  These requests for relief must comply with 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  


The Commission follows the standards for reconsideration as set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 53 (1982) (Duick).  Specifically, Duick states:

A petition for reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or part.  In this regard we agree … that “[p]arties … cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them …”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

Duick, 56 Pa. PUC at 559, 1982 PA. PUC LEXIS 4 at *12-13 (emphasis added).  

In both the Petition for Amendment and the Petition for Reconsideration, PAWC requested that the Commission amend the Emergency Order to clarify PAWC’s (1) authority to make capital improvements to the WWC system; (2) authority to bill WWC customers; and (3) right to seek recovery of expenditures related to compliance with the Emergency Order in rates.  Petition for Amendment at 5, 7, 9; Petition for Reconsideration at 4.  PAWC’s Petition for Reconsideration did not raise any new or novel arguments.  

Since PAWC failed to satisfy the Duick standards for reconsideration of a Commission order, there is no reason for us to rescind or amend the Secretarial Letter.  Therefore, we will deny the Petition for Reconsideration and will not disturb the Secretarial Letter referring the Petition for Amendment to OALJ.    
II. Commission Staff Did Not Err in Referring the Petition for Reconsideration to OALJ

As previously stated, in its Petition for Reconsideration PAWC objected to the Secretarial Letter assigning its Petition for Amendment to OALJ and claimed that only the Commission has the authority to amend a Commission Order.  Petition for Reconsideration at 3.  PAWC argued that an ALJ lacks the authority to amend a Commission Order, and that PAWC would only be able to obtain relief from an ALJ’s decision by filing exceptions to the ALJ’s decision in the future.  Petition for Reconsideration at 3-4.  


In support of its Petition for Reconsideration, PAWC cites 52 Pa. Code § 5.44, which states, in relevant part: 

§ 5.44. Petitions for reconsideration from actions of the staff.

 (a)  Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless reconsideration is sought from the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act. 

 (b)  An action taken by staff under delegated authority will note the parties’ right to seek reconsideration of the action under this section.
52 Pa. Code § 5.44(a-b).

As noted in the Secretarial Letter, Winola is currently an active, docketed proceeding before OALJ, and a procedural schedule for litigation has been set.  The issues raised by PAWC in its Petition for Amendment are addressed in Appendix A of the Emergency Order, and in Section 529.  Further, BIE and OCA, who are parties of record in Winola, objected to both the Petition for Amendment and the Petition for Reconsideration, and presented arguments about these substantive issues.  

Any attempt by the Commission to consider the Petition for Amendment would improperly circumvent the ongoing litigation and violate the due process rights of the other parties to the proceeding.  These issues are therefore properly raised and litigated in the pending proceeding so other parties have opportunity to present testimony and conduct cross-examination.  PAWC will not suffer any prejudice or irreparable harm by adhering to the existing procedural schedule and raising the issues set forth in the Petition for Amendment during the normal course of litigation.  Should PAWC wish to have the ALJ adjudicate specific issues on an expedited basis, it may submit a request to the presiding ALJ for such treatment.
 

As such, we find that the Secretarial Letter appropriately referred the Petition for Amendment to OALJ for determination regarding the factual averments contained therein. THEREFORE,
IT IS ORDERED:

1.
That the Petition for Reconsideration of Staff Actions filed by Pennsylvania American Water Company in Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement v. Winola Water Company at Docket Nos. P­2018­3006216, C-2018-2644592, and I-2018-3006498 is denied. 


2.
That the Secretary’s Bureau place a copy of this Order in the Commission’s folders at Docket Nos. P-2018-3006216, C-2018-2644592, and I-2018-3006498.
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BY THE COMMISSION
Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  July 11, 2019
ORDER ENTERED:  July 11, 2019
� 66 Pa. C.S. § 529.


� Winola, Second Scheduling Order at 5, Docket No. P-2018-3006216, C-2018-2644592, and I-2018-2006498 (April 8, 2019). 


� See, 52 Pa. Code § 5.1 concerning pleadings; and 52 Pa. Code § 5.483 concerning the authority of presiding officers.
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