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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition) filed on August 3, 2018, by Blue Pilot Energy, LLC (Blue Pilot or Company) seeking reconsideration of the Commission Opinion and Order entered July 19, 2018 (July 19 Order) relative to the above-captioned proceeding.

By Order entered August 9, 2018, we granted reconsideration, within the meaning of Pa. R.A.P. 1701(b)(3), pending review of, and consideration on, the merits of the Petition.

On August 13, 2018, the Office of Attorney General (OAG) and Office of Consumer Advocate (OCA) (OAG/OCA, collectively, Joint Complainants) and the Commission’s Bureau of Investigation and Enforcement (BI&E) filed Answers in Opposition to the Petition.

On consideration of the merits of the Petition and the positions of the Joint Complainants and BI&E’s responses we shall deny the Petition, consistent with the discussion in this Opinion and Order.

I. History of the Proceeding

This proceeding is a jointly-filed Formal Complaint (Complaint) prosecuted by the OAG and OCA against Blue Pilot for violations of the Commission’s regulations applicable to electric generation service (EGS) providers and their operations in the Commonwealth of Pennsylvania pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§ 101-3316; § 2809 (Code) and other statutes.  See Order at 9.[footnoteRef:1] [1: 	Section 2803 of the Code defines “Electric generation supplier” or “electricity supplier” as, “[a] person or corporation . . .  that sells to end-use customers electricity or related services utilizing the jurisdictional transmission or distribution facilities of an electric distribution company or that purchases, brokers, arranges or markets electricity or related services for sale to end-use customers utilizing the jurisdictional transmission and distribution facilities of an electric distribution company. . . .”] 


Blue Pilot, Respondent in the Complaint, is an EGS company that has been licensed by the Commission according to the provisions of the Electricity Generation Customer Choice and Competition Act (Act), 66 Pa.C.S. §§ 2801-2812, effective January 1, 1997.[footnoteRef:2] [2:  	By Final Order dated March 14, 2016, the Commisison suspended Blue Pilot’s license until final resolution of the pending Joint Complaint in this docket.  Additionally, Blue Pilot Energy may not enroll any new customers for the duration of the suspension.  The Commission noted that the suspension is effective until the Commission is assured that all obligations of Blue Pilot to Pennsylvania consumers and the Commonwealth have been properly met.
] 


The Complaint of OAG/OCA raised five counts against Blue Pilot.  The Counts alleged were: (1) failing to provide accurate pricing information; (2) pricing that did not conform to disclosure statement; (3) making misleading and deceptive promises of savings; (4) lacking good faith in the handling of complaints; and (5) failing to comply with the Telemarketer Registration Act (TRA).  See Order at 10.

In their Complaint, the Joint Complainants made several requests for relief, including, but not limited to: (1) suspension or revocation of Blue Pilot’s EGS license; (2) imposition of civil penalties; (3) an injunction preventing violations of the Consumer Protection Law (CPL), supra; (4) restitution to consumers;[footnoteRef:3] and (5) any such relief that the Commission deemed appropriate.  Order at 11. [3: 	The restitution was described as refunds for all charges to Blue Pilot customers that were over and above the “price to compare” in the customers’ respective service territories from January 1, 2014, through the date of resolution of this matter, as well as any late, cancellation and/or termination fees and/or other such penalties charged to consumers as a result of the Company’s charges and consumers leaving to obtain generation service elsewhere.  See Order at 11, citing I.D. at 3, n.2.] 


Blue Pilot filed an Answer to the Complaint in which it admitted or denied the various averments.  Blue Pilot also filed Preliminary Objections in response to the Complaint wherein it argued, inter alia, that three of the five counts in the Complaint should be dismissed for lack of Commission jurisdiction, insufficient specificity of a pleading, and/or legal insufficiency of a pleading.

Petitions for Intervention were filed by the Office of Small Business Advocate (OSBA) and the Commission’s BI&E.

On August 20, 2014, an Order Granting in Part and Denying in Part Preliminary Objections was issued by assigned motion judge ALJ Elizabeth Barnes.  In the August 20, 2014 Order, Count II of the Complaint, (prices nonconforming to disclosure statement) was stricken.  Two other Counts in the Complaint, Counts I (failure to provide accurate pricing information) and Count V (failing to comply with the TRA) were stricken, in part.  All other Counts raised in the Complaint were allowed to proceed to a hearing.

The Joint Complainants filed a Petition for Interlocutory Review and Answer to Material Questions in response to the ALJ’s August 20, 2014 Order, Granting in Part and Denying in Part Preliminary Objections.  See 52 Pa. Code § 5.301-5.303.  By Opinion and Order entered December 11, 2014, (December 11 Order), the Commission answered the material questions raised and granted, in substantial part, the Joint Complainants’ Petition seeking interlocutory review.

In the December 11 Order, the Commission determined, inter alia, that it can hear claims raised against Blue Pilot alleging fraudulent, deceptive, and/or misleading conduct as well as allegations of improper verification and enrollment of customers under the Commission’s regulations applicable to EGS marketing and sales activities.  The Commission answered the Joint Petition in the negative as to whether it had the jurisdiction and authority to determine violations of the CPL and TRA and to order legal remedies against an EGS under the statutory provisions of those statutes.  The Commission acknowledged its authority to consider whether Commission regulations, which reference compliance with the CPL and TRA as a condition of EGS licensure, have been violated.  The Commission further determined that it could hear claims alleging improper verification of the enrollment of residential customers under the telemarketing regulations.  Additionally, the December 11 Order concluded that the Commission has the authority and jurisdiction to determine whether the prices charged to customers by an EGS conform to the EGS’s disclosure statement regarding pricing.  See Order at 13-14.

[bookmark: _Hlk499109964]The Complaint, thereafter, proceeded to hearing.  Evidentiary hearings were conducted, a record was developed, and an Initial Decision was issued on July 7, 2016, by Administrative Law Judges Elizabeth H. Barnes and Joel H. Cheskis.  Subsequently, Exceptions and Replies were filed.

We note that Blue Pilot cross examined the Joint Complainants’ witnesses but did not offer or sponsor for inclusion in the record any witness testimony in response to the case presented by the Joint Complainants.  Blue Pilot, however, did proffer five cross-examination exhibits which were entered into the record.  Order at 17.

As noted, an Initial Decision was issued and on consideration of the Complaint, the Initial Decision, Exceptions, and Replies to Exceptions, the  July Order granted, in part, and denied, in part; .  The July 19 Order, in pertinent part, directed the following disposition of the Complaint.

3.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes and Joel H. Cheskis, which was issued on July 7, 2016, is reversed, in part, consistent with this Opinion and Order.

4.	That the Formal Complaint filed on June 20, 2014, by the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane and Tanya J. McCloskey, Acting Consumer Advocate, against Blue Pilot Energy, LLC, at Docket No. C-2014-2427655, is hereby sustained, in part, and dismissed, in part, consistent with the directives in this Opinion and Order.

5.	That the civil penalty of $2,554,000, which was recommended by the ALJs in the Initial Decision, is, hereby modified to $1,066,900, consistent with this Opinion and Order.

6.	That, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S.  § 3301, within thirty (30) days of the date of entry of this Opinion and Order, Blue Pilot Energy, LLC, shall pay a civil penalty in the amount of One million sixty-six thousand dollars [sic] nine-hundred dollars ($1,066,900) by certified check or money order made payable to “Commonwealth of Pennsylvania” and sent addressed as follows:

*          *          *

8.	That Blue Pilot Energy, LLC is directed to pay the sum of $2,508,449, less the amounts previously refunded to its customers, into a Refund/Rebilling Pool, for the purpose of providing a rebilling credit to at least 2,516 consumers based on a rebilling of all charges that are determined to be over and above the Price-to-Compare of their respective electric distribution companies’ service territories for amounts that were charged from December 2013 through March 2014.

9.	That the Refund/Rebilling Pool amount in Ordering Paragraph No. 8, above, shall be paid to a designated agent identified by the Office of Attorney General and Office of Consumer Advocate, for subsequent disposition upon Commission Order within ninety (90) days after the entry of this Opinion and Order.

10.	That Blue Pilot, LLC, and its designated agents, employees, or assigns, shall fully and timely cooperate with Office of Attorney General, Office of Consumer Advocate by providing all customer information necessary to calculate each customer’s refund amount including billing rates, usage and addresses, as well as a full accounting of all refunds and bill credits provided to Pennsylvania customers so that an appropriate mitigation credit to eligible customers may be determined.

11.	That if any funds remain in the Refund/Rebilling Pool after issuance of the calculated rebilling credits to eligible customers, they shall be [sic] either be payable to or forwarded to the Pennsylvania Department of Treasury pursuant to unclaimed property requirements for the customers entitled to the refund.

*          *          *

13.	That any future electric generation supply license application from this Commission by the owners, officers, directors or managers of Blue Pilot shall be considered by this Commission in conjunction with any mitigating facts or circumstances addressed by said applicants with full disclosure to the Commission.

14.	That the Law Bureau and Office of Technical Utility Services take such appropriate action upon any viable security instrument pertaining to Blue Pilot Energy, LLC such that appropriate claims may be made against it, including, to the extent necessary, any and all legal process against the individual owners and officers of Blue Pilot, LLC as permitted under law.

15.	That if there are any active customers remaining with Blue Pilot, LLC who have not elected an alternative electric generation supplier said customers shall be switched back to their respective default service providers by their default service providers with no cancellation fees charged to the customers.

16.	That the request by the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane and Tanya J. McCloskey, Acting Consumer Advocate, for 
Electric Distribution Company hardship fund contributions is denied, consistent with this Opinion and Order.


Order at 98-100.

As noted, on August 3, 2018, Blue Pilot filed a Petition for Reconsideration.  On August 13, 2018, BI&E and OCA filed Answers to the Petition. 

II. Discussion

A.		Standards for Reconsideration, Rehearing and/or Clarification

The Code establishes a party’s right to seek relief following the issuance of the Commission’s final decision.  See Sections 703(f) and 703(g) of the Code, 66 Pa.C.S. §§ 703(f); 703(g), relating to rehearing, as well as the rescission, clarification and amendment of orders.

Requests for relief in the nature of reconsideration, rehearing and/or rescission or amendment must be consistent with Section 5.572 of our regulations, 52 Pa. Code § 5.572, addressing petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572.

The standards for our review and consideration of petitions seeking reconsideration, rehearing and clarification are well settled and are governed by the factors discussed by the Commission in the case of Duick v. Pa. Gas and Water Company, 56 Pa. P.U.C. 553 (1982) (Duick).

In Duick, the Commission reasoned that, while a petition under Section 703(g) of the Code may raise any matter designed to convince the Commission that it should exercise its discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick  at 559 (quoting Pa. Railroad Co. v. Pa. PSC, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Under the standards of Duick, such petitions for reconsideration and/or rehearing, are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

The considerations of Duick, on application, essentially, require a two-step analysis.  See, e.g., Application of La Mexicana Express Service, LLC, to transport persons in paratransit service, between points within Berks County, Docket No. A-2012-2329717; A-6415209 (Order entered September 11, 2014).  The first step is that we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  Id.  The second step of the Duick analysis is to evaluate the new or novel argument, or overlooked consideration that is alleged, in order to determine whether to modify our previous decision.  Id.  We will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  Id.

Finally, by the terms Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process.  See Department of Highways v. Pa. P.U.C., 138 A.2d 143 (Pa. Super. Ct. 1958).[footnoteRef:4]  Because such relief may result in disturbance of final orders, a petition to amend or rescind a final order must be granted judiciously and only under appropriate circumstances.  See City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980). [4: 	Decided under section 1007 of the predecessor, Public Utility Law, 66 P.S. § 1397.] 


We shall consider the instant Petition under the standards of Duick.

B.	Blue Pilot’s Petition

In Ordering Paragraph No. 6 of the July 19 Order, the Commission imposed a civil penalty on Blue Pilot in the amount of $1,066,900 for violations of the Commission’s regulations and the Code, pursuant to Section 3301 of the Code, 66 Pa. C.S. § 3301,  In an Introduction to its Petition, Blue Pilot notes that in a separate and non-related proceeding, the constitutionality of a $1.8 million civil penalty imposed by the Commission on an EGS stemming from prices the EGS charged during the “Polar Vortex” weather event of 2014 is currently under review by the Pennsylvania Supreme Court.  See Petition at 1, n3, referencing Hiko Energy, LLC v. Pa. P.UC., 163 A.3d 1079 (Pa. Cmwlth. 2017); petition for allowance of appeal granted at 176 A.3d 235 (Pa. 2017), appeal pending 39 EAP 2017 (HIKO).[footnoteRef:5]  The issues on appeal in HIKO are stated as follows: [5: 		As discussed below, the Pennsylvania Supreme Court has since issued its decision in the HIKO appeal.] 


(1) Whether the $1,836,125.00 penalty was so grossly disproportionate to the penalties the Commission has approved for similar or more egregious conduct as to violate the Excessive Fines Clause of the Pennsylvania and U.S. Constitutions.

(2) Whether the $1,836,125.00 penalty impermissibly punished HIKO for litigating the complaint for a civil penalty instead of settling it.

(3) Whether the Commission abused its discretion in imposing an unprecedented civil penalty, which was not supported by substantial evidence.


See, HIKO Energy, LLC v. Pa. PUC, 176 A.3d 235 (Pa. 2017).

Blue Pilot notes and opines that the resolution of HIKO by the Supreme Court of the constitutionality of the civil penalty imposed upon HIKO in that case is likely to affect the outcome of issues raised in this proceeding considering Blue Pilot’s similar objections and challenges to the constitutionality of the civil penalty imposed on it.  Petition at 1.

Blue Pilot raised three substantive issues for  reconsideration.  The three areas are: (1) The One Million Dollar Civil Penalty Is Unconstitutionally Excessive; (2) The Commission Lacks Subject Matter Jurisdiction Over Class Action Lawsuits; and (3) The Commission Lacks Statutory Authority to Interpret Contracts and to Direct EGSs to Issue Refunds.[footnoteRef:6]  The position of each of the parties as well as our disposition for each issue follows. [6: 	Blue Pilot focuses on three core issues.  However, the Company argues that the July 19 Order contains other legal errors that it does not intend to waive on appeal, including, inter alia, the following issues: holding its disclosure statement to a standard that is not established by the regulations; considering extrinsic evidence outside of its contracts with customers to conclude that Blue Pilot overbilled customers; ignoring “significant” consumer testimony that showed the lack of consumer reliance on verbal statements of its sales agents in finding a pattern of violations and deceptive marketing of its products; reliance on uncorroborated hearsay testimony to reach factual findings; reaching factual determinations about overbilling without substantial evidence showing individualized usage and billing statements; relying on the decision in Lyft, Inc. v. Pa. P.U.C., 145 A.3d 1235 (Pa. Cmwlth. 2016) for the proposition that aggregate data may support the Commission’s findings; and the July 19 Order lacked substantial evidence that the certain, affected commercial customers fell within the definition of “small business customer.”  Petition at 1-2, n.4.] 


1.	The One Million Dollar Civil Penalty Is Unconstitutionally Excessive

a. Blue Pilot’s Position

Blue Pilot argues that the civil penalty of $1,066,900 imposed by the July 19 Order constitutes an excessive fine in contravention of Article I, Section 13, of the Pennsylvania Constitution and the Eighth Amendment to the United States Constitution.  Petition at 3.
5

Article I, Section 13 of the Pennsylvania Constitution provides the following:

§ 13.  Bail, fines and punishments.

Excessive bail shall not be required, nor excessive fines imposed, nor cruel punishments inflicted.


Pa. Const. Art. I, §13.

The Eighth Amendment to the United States Constitution provides, in pertinent part, as follows:

Amendment VIII

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.


U.S. Const., 8th Am.

Blue Pilot argues that the July 19 Order has imposed an “excessive” fine against the Company in violation of the United States Constitution, made applicable to the Commonwealth by the 14th Amendment.  Blue Pilot argues that the reach of the constitutional prohibition against excessive fines includes civil penalties levied against corporations.  Blue Pilot further argues that the “dispositive inquiry in determining whether a mandatory fine is violative of Article I, Section 13 of the Pennsylvania Constitution revolves solely around the question of whether, under the circumstances, the fine is ‘irrational or unreasonable.’”  Petition at 3, citing Cmwlth. v. Gipple 613 A.2d 600 (Pa. Super. Ct. 1992).[footnoteRef:7]  Similarly, Blue Pilot argues that a fine “violates the Excessive Fines Clause if it is grossly disproportional to the gravity of a defendant’s offense” under the Eighth Amendment,  Id., citing U.S. v. Bajakajian, 524 U.S. 321, 337 (1998). [7: 	We note that Cmwlth. v. Gipple, supra, is to be cited for the holding that there is no constitutional requirement that invalidates the imposition of an otherwise valid fine merely because a defendant lacks the immediate ability to pay it, or would have difficulty in doing so.  613 A.2d at 122.] 


As part of Blue Pilot’s constitutionality argument of the fine imposed by the July 19 Order, it explains that the proper test to determine whether a penalty is excessive is to employ a proportionality analysis, i.e., a comparison of the amount of the fine to the gravity of the offense.  The Company relies upon the discussion of the Pennsylvania Supreme Court in Comm. v. Eisenberg, 98 A.3d 1268 (Pa. 2014), to further develop its argument that in applying the proportionality test, the Court has pointed to Solem v. Helm, 463 U.S. 277 (1983), which requires a comparison of the magnitude of the fine to the treatment of other offenders in the same jurisdiction, and to the treatment of the same offense in other jurisdictions.  The Supreme Court, in Comm. v. Eisenberg, further noted the special need for “intra-Pennsylvania” proportionality and explained that “comparative and proportional justice is imperative within Pennsylvania’s own borders.”  Petition at 4.

Blue Pilot complains that despite clear legal precedent for ensuring the proportionality of the civil penalty as compared to other civil penalties imposed for similar violations committed by EGSs, the July 19 Order imposed a $1.1 million civil penalty without considering the “significantly” lower civil penalties that were imposed on other EGSs as a result of similar pricing activities that occurred  during the Polar Vortex of 2014.  Petition at 4.

Blue Pilot observes that the civil penalty imposed in this proceeding is more than $1 million, or over 40 times the amount that two other EGSs paid, and nearly $1 million, or over 8 times the amount that another EGS paid.  Petition at 4.  Blue Pilot cites the following cases  in support of its position: Comm. of PA v. Energy Services Providers, Inc. d/b/a Pennsylvania Gas & Electric, Docket No. C-2014-2427656 (Order entered March 9, 2016) (civil penalty of $25,000); Comm. of PA v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered June 30, 2016) (civil penalty of $25,000); Comm. of PA v. Respond Power LLC, Docket No. C-2014-2427659, and Pa. P.U.C. v. Respond Power LLC, Docket No. C-2014-2438640 (Order entered August 11, 2016) (civil penalty of $125,000).

Blue Pilot argues for a reduction in the civil penalty imposed in this proceeding based on its position of an “extreme” disparity in the civil penalty amounts imposed in relation to the conduct involved.  However, the Company acknowledges that the civil penalty imposed was expressly considered and compared to the civil penalty directed by the Commission in the HIKO proceeding.  Petition at 4-5:

For purposes of comparison, the July 19 Order only considered the civil penalty imposed on the EGS in Pa. P.U.C. Hiko Energy, LLC.  There, the Commission found that EGS had committed egregious violations of the law when it made an executive level decision to not honor a written savings guarantee and to intentionally overcharge 5,708 customers for a total of 14,689 instances.  By contrast, the allegations here revolve around the expectations and understandings of a small percentage of BPE’s 2,516 customers as to the extent to which their variable prices would increase, and the findings were based on hearsay testimony regarding alleged conversations with sales agents despite contract language indicating that the prices would vary based on wholesale market conditions.  Yet, under the July 19 Order, the Commission imposed the same civil penalty per “violation” as it assessed in the Hiko proceeding for the purported “overbilling” of residential customers, and without any discussion of its rationale, imposed a higher civil penalty per “violation” for its finding of “overbilling” of small business customers.  In comparison to the Hiko civil 
penalty, the fine imposed on Blue Pilot is grossly dispropor-tionnate and unconstitutionally excessive.


See Petition, ⁋ 11, at 5; (note omitted; emphasis added).

Blue Pilot relies on, inter alia, St. Louis, I.M. & S. Ry. Co. v. Williams, 251 U.S. 63, 66-67 (1919), for the proposition that state-ordered monetary penalties violate the due process clause’s guarantee against unlawful deprivation of property when the penalties are “wholly disproportioned to the offense and obviously unreasonable.”  Petition at 6.  After providing a comparison of the civil penalties imposed in HIKO, Blue Pilot takes the position that the penalty is further wholly disproportioned to the offense and unreasonable for due process purposes for all of the same reasons that it is grossly disproportionate for the Eighth Amendment purposes.  Id.

Based on the foregoing, it is Blue Pilot’s position that by applying a proportionality analysis, the Commission should reduce the civil penalty imposed to a level commensurate with the results in the cases cited in its Petition.  Blue Pilot emphasizes the relatively low number of customers that it served as compared to other EGSs in complaint proceedings.  Petition at 5.

Blue Pilot additionally raises a “notice and opportunity” due process objection.  This objection is based on allegations that the Joint Complainants did not provide a proposed amount for a civil penalty in this proceeding.  Petition at 6.  Blue Pilot also alleges that neither the Joint Complainants, nor their sponsored witnesses offered a proposed amount of civil penalty or any rationale for imposing a certain amount of civil penalty.  Id.  The Company further asserts that the Joint Complainants’ proposed methodologies for calculating the civil penalty in this proceeding were not disclosed until the filing of Main Briefs, thus denying  Blue Pilot  the opportunity to provide responsive testimony.  Id.

In its final argument concerning the excessiveness of the civil penalty imposed by the July 19 Order, Blue Pilot states that the July 19 Order did not consider the ability of Blue Pilot to pay a civil penalty of the magnitude imposed.  The July 19 Order recognized that Blue Pilot has not actively participated in Pennsylvania’s retail EGS market since 2014. In this regard, Blue Pilot notes that in HIKO, the Commonwealth Court stayed the payment of a $1.8 million civil penalty previously imposed by the Commission and states  the court was “troubled” by the Commission’s failure to consider the penalty relative to the revenues or profits of the utility and whether the utility had sufficient assets on hand to pay the penalty.  Thus, Blue Pilot notes that this finding is a shortcoming of significance in light of the sheer magnitude of the penalty imposed on Blue Pilot.  Petition at 6.

b. The Joint Complainants’ Position

In an Introductory Section of its Answer, the Joint Complainants comprehensively address each contention of Blue Pilot with citations to the July 19 Order and the pleadings of the Parties.  Based on the citation to relevant portions of the July 19 Order, the Joint Complainants argue that the Petition fails to meet the standards of Duick.

Specifically, regarding the allegation that the civil penalty was unconstitutionally excessive, the Joint Complainants respond as follows:

As to the claim regarding the Excessive Fines Clause of Pennsylvania and United States Constitutions, Blue Pilot raised the same issue in its Exceptions to the Administrative Law Judges’ Initial Decision.  See, Blue Pilot Exc. at 31-38; see also, OAG/OCA Reply Exc. at 21-22; July 19 Order at 87. The July 19 Order specifically responds to Blue Pilot’s Exceptions 
and orders a reduction to the amount of the civil penalty recommended by the ALJs in their Initial Decision in response.  July 19 Order at 89-91.


Answer at 4-5.

The Joint Complainants direct this Commission to specific areas of the July 19 Order and the pleadings of the Parties to respond that the civil penalty imposed was, in fact, supported and warranted by the facts of the Complaint.  Joint Complainants’ Answer at 7-13.

The Joint Complainants further respond that the July 19 Order directly addresses the arguments regarding whether the civil penalty is excessive in violation of the Constitution and in discussion of Blue Pilot Exceptions.  The Joint Complainants state that the exact arguments and legal authority raised by Blue Pilot in its Exceptions to the Initial Decision are raised in the instant, Petition.  Answer at 8, referencing Blue Pilot Petition at ¶¶ 5-8; Blue Pilot Exc. at 31-33.

The Joint Complainants finally note that the Commission, in the July 19 Order, granted the Company’s Exceptions, in part, and reduced the amount of the civil penalty.  Answer at 13.

In light of the foregoing, the Joint Complainants submit that Blue Pilot’s arguments do not merit reconsideration.

In reply to Blue Pilot’s argument that its due process rights were violated based on a lack of notice concerning the methodology under which a civil penalty would be computed, the Joint Complainants cite Northview Motors, Inc. v.  Commw., Attorney General, 562 A.2d 977 (Pa. Cmwth. 1989).  In Northview Motors, supra, a respondent asserted, inter alia, that the trial court’s imposition of a $10,000 civil penalty for violations of the CPL violated that company’s due process rights. Answer at 11.  The Northview Motors Court identified the elements afforded to any person against whom civil penalties are sought as follows: (1) the accused be informed with reasonable certainty of the nature of the accusation lodged against him; (2) he has timely notice and opportunity to answer the charges and defend against attempted proof of the accusation; and (3) the proceedings be conducted in a fair and impartial manner.  Id.  The Northview Motors Court rejected the company/respondent’s position asserting a due process violation for reasons that the company was informed with reasonable certainty of the nature of the  accusations, no objections were filed as to their specificity, and the company made no contention that it did not have sufficient timely notice and had the opportunity to defend against the Commonwealth’s proof.  Also, the court was persuaded that the proceedings were conducted in a fair and impartial manner, as the burden was upon the Commonwealth.  Answer at 11.

c. BI&E’s Position

BI&E takes the position that the arguments raised in the Blue Pilot Petition fail to meet the standards of Duick.  Rather, asserts BI&E, Blue Pilot engages in a “repackaging” of positions and arguments taken during the litigation of this matter.

BI&E appears to agree, generally, with Blue Pilot that in determining whether a fine is unconstitutionally excessive, a proportionality analysis is employed.  Such analysis compares the amount of the fine to the gravity of the offense.  BI&E Answer at 4-5, citing Commonwealth of Pa. v. Eisenberg, 98 A.3d 1268 (Pa. 2014).  BI&E responds that, in the July 19 Order, the Commission engaged in such an analysis and lowered the civil penalty that had been imposed by the presiding ALJs to an amount more proportionate to the civil penalty adopted in HIKO.  Answer at 5, referencing July 19 Order at 89-90.5


BI&E refutes Blue Pilot’s claims that the Commission overlooked civil penalties imposed in other EGS complaint proceedings regarding violations that occurred during the Polar Vortex event of 2014.  It notes that HIKO was the only other Polar Vortex-related complaint that resulted in a litigated outcome.  Answer at 5, referencing July 19 Order at 90.  BI&E notes that the Commission has held that it is inappropriate to consider a settlement, an amicable resolution of disputed claims, as precedent in any subsequent proceeding and, consequently, properly compared the civil penalty in the instant proceeding with HIKO.  Answer at 5.

d. Disposition

As an initial consideration of our disposition of this issue, we note that on June 5, 2019, the Pennsylvania Supreme Court issued a decision in the HIKO appeal, HIKO Energy LLC v. Pa. PUC, No. 39 EAP 2017 (June 5, 2019); 2019 WL 2365110 (HIKO Appeal).  The Court affirmed the decision of the Commonwealth Court[footnoteRef:8] and held, inter alia: (1) that HIKO waived its constitutional challenge to the civil penalty in the case, (2) the penalty was not imposed as a punishment against HIKO for opting to litigate its case, and (3) that the Commission’s conclusions in support of imposing the penalty were supported by substantial evidence. [8: 	HIKO Energy, LLC v. Pa. PUC, 163 A.3d 1079 (Pa. Cmwlth. 2017).] 


Because the Court in the HIKO Appeal found that the EGS Appellant in that proceeding did not adequately preserve the issue concerning allegations that the fine imposed by the Commission was unconstitutionally excessive, the issue was not directly resolved under the facts of that litigation.  Thus, we do not find any appellate guidance from the HIKO Appeal which would support reconsideration requested by Blue Pilot under the standards of Duick that we shall apply in this Petition.

Pursuant to our regulations found at 52 Pa.Code § 69.1201, derived from Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (Order entered March 16, 2000) (Rosi factors), we duly evaluated and considered those factors to determine whether the fine for violating a Commission order, regulation or statute is appropriate in this proceeding.  Blue Pilot expressly articulated its objection to the civil penalty recommended by the presiding ALJs in the Initial Decision in its Exceptions to the July 19 Order.  Blue Pilot, in Exceptions, argued, inter alia, that the “proportionality” test of the limits of the constitutionality of a civil penalty and/or fine was violated in this matter.  Blue Pilot further cited to the proceedings in HIKO and other administrative proceedings in which the Commission imposed civil penalties in support of its position that the fines in its case was disproportionate to its conduct.

On consideration of the positions of the Parties, we disagree with Blue Pilot that its Petition meets the standards of Duick regarding this issue.  Our July 19 Order considered Blue Pilot’s position and, in fact, granted in part, its Exceptions filed based on this argument.  We expressly held:

On consideration of the position of Blue Pilot, we find that the recommended civil penalty in this Joint Complaint is unduly disproportionate to the civil penalty imposed in HIKO, which is the only other Polar Vortex-related complaint filed by either the OAG/OCA or the Commission’s Bureau of Investigation & Enforcement that was a litigated outcome.  In HIKO, this Commission imposed a $125 per-violation civil penalty against 
the EGS for over 14,500 occurrences of overbilling, based on what the Commission found was intentional misconduct.


July 19 Order at 89-90.

Based on the foregoing, we shall deny reconsideration finding that the Petition does not meet the standards of Duick.

As a corollary matter, we also reject Blue Pilot’s position that the methodology under which its penalty was computed violated its due process rights in that there was a lack of notice concerning the methodology and/or assessment of civil penalties for violations of Commission regulations promulgated pursuant to the Act.  Section 54.42 of our regulations expressly provides notice to EGS companies licensed in the Commonwealth of the availability of civil penalties, fines and suspension or revocation of licenses for violation of Commission regulations and orders:

§ 54.42. License suspension; license revocation

(a)  A licensee shall comply with the applicable requirements of the code and Commission regulations and orders. Consistent with due process, a license may be suspended or revoked, and fines may be imposed against the licensee for:

*          *         *

(6)  The failure to follow the principles in § 54.43 (relating to standards of conduct and disclosure for licensees).
(7)  A violation of applicable provisions of the code, this title and lawful Commission orders. See section 2809(b) of the code.
(8)  A violation of Pennsylvania consumer protection law. . . . 

52 Pa. Code § 54.42.  (Emphasis supplied).[footnoteRef:9] [9: 	We would further note that the Supreme Court, in the HIKO Appeal, analyzed the objection of the EGS Appellant in that proceeding which challenged the methodology used to determine the amount of the civil penalty, i.e., “per invoice,” or “per customer,” as violating its constitutional rights, under the standard of whether substantial evidence supported the methodology used.  The HIKO Appeal is distinguished from the facts of the instant complaint, as the EGS in the HIKO proceeding presented testimony in support of its position regarding the derivation of the civil penalty.  ] 



2.	The Commission Lacks Subject Matter Jurisdiction Over Class Action Lawsuits

a. Blue Pilot’s Position

In its second argument, Blue Pilot attacks the July 19 Order as beyond the jurisdiction of the Commission.  Blue Pilot’s primary objection in this regard is that the complaint proceeding was, in its view, tantamount to a class action complaint – a proceeding over which the Commission lacks jurisdiction to entertain.  Specifically, Blue Pilot asserts, in pertinent part, that it was unlawful for the Commission to grant relief to a class of individual customers as requested by the Joint Complaint when neither OCA nor OAG was authorized to seek such relief on their behalf.  Furthermore,  OAG is expressly prohibited by the Public Utility Code from doing so.  Petition at ⁋ 19.

Blue Pilot further argues that the July 19 Order improperly relies upon the holding of Commonwealth v. TAP Pharm. Prods., 885 A.2d 1127, 1143 (Pa. Cmwlth. 2005) (TAP), to find that the Joint Complainants have standing in their parens patrie capacity to bring this action on behalf of the residential and small commercial customers who have been harmed by the practices of Blue Pilot.  Petition at ⁋ 20.  Blue Pilot’s Petition hinges on its argument that Section 701 of the Code, 66 Pa. C.S. §  701, expressly provides that “the Commonwealth through the Attorney General may be a complainant before the Commission in any matter solely as an advocate for the Commonwealth as a consumer of public utility services.”  Petition at 8.  Since the Commonwealth was not a  consumer of its services, Blue Pilot argues, inter alia, that the OAG’s role was improper in this proceeding and that it constitutes reversible error for TAP to be cited in support of OAG’s participation.  Blue Pilot argues:

21. Here, relief was sought by OAG on behalf of a class of 2,516 customers, which is .043% of the total electric customers in Pennsylvania.  Given this scant identifiable group of individual residents who were the subject of the Joint Complaint, the Commission erred in viewing the Joint Complaint as having the objective of the “overall, economic well-being of the citizens of the Commonwealth in obtaining the benefits of access to electric generation.”  Rather, the purpose of the Joint Complaint was to obtain refunds for all individual consumers served by Blue Pilot during the relevant time period on the basis of testimony provided by a handful of those consumers.  Clearly, those individual consumers could have, and many in fact did, pursued their own claims. Therefore, it was reversible error for the Commission to rely on the TAP Pharmaceutical Products holding to entertain the Joint Complaint.


Petition at 9; (note omitted).

b. The Joint Complainants’ Position 

The Joint Complainants respond to Blue Pilot’s argument extensively on pages 13-18 of their Reply.  Importantly, the Joint Complainants advise that all of the arguments and contentions regarding the ability of the OAG and OCA to prosecute this Formal Complaint have been addressed in pleadings and peremptory motions filed by Blue Pilot and decided prior to the July 19 Order.  The Joint Complainants advise that the Commission addressed and did not overlook Blue Pilot’s arguments regarding subject matter jurisdiction and its class action argument.  They note that this issue was previously addressed by the Commission in ruling on Blue Pilot’s May 14, 2015 Motion to Dismiss, by order of June 11, 2015.  See Reply at 17.

Regarding the applicability of TAP, the Joint Complainants cite to relevant portions of the July 19 Order where the applicability of the case was discussed.  Based on the foregoing, the Joint Complainants argue that the standards of Duick have not been met.

c. BI&E’s Position

BI&E, in its Reply on pages 7-8, responds that the July 19 Order duly considered the arguments of Blue Pilot regarding the statutory authority of the Joint Complainants to prosecute this Complaint.  BI&E specifically cites to language in the July 19 Order at 95-96, which held, in pertinent part, the Joint Complainants brought this case (Formal Complaint) pursuant to their statutory authority and prosecuted the matter in their representative capacities on behalf of consumers and the public interest. 

d.	Disposition 

Blue Pilot argues that it is legal error for this Commission to cite, favorably, the holding in TAP Pharmaceuticals, supra, as supportive of the position of the Joint Complainants to prosecute this formal complaint before the Commission.  In TAP Pharmaceuticals, the Commonwealth Court, in pertinent part, discussed the authority of the Commonwealth of Pennsylvania Office Attorney General to prosecute a civil action pursuant to the Unfair Trade Practices and Consumer Protection Law.  The court identified the issue as follows:

[bookmark: PAGE_7382]The Defendants argue that the Commonwealth lacks parens patriae standing to pursue the alleged damages of individual consumers in Pennsylvania.  The key to resolving this question is determining whether the Commonwealth has pleaded a quasi-sovereign interest rather than simply representing the interests of individuals who could have pursued their own claims.  A “state must assert an injury to what has been characterized as a ‘quasi-sovereign’ interest, which is a judicial construct that does not lend itself to a simple or exact definition.”  Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 601, 102 S. Ct. 3260, 73 L. Ed. 2d 995 (1982).  In Alfred L. Snapp & Son, Inc., the Supreme Court noted that states may have three types of interests: those purely sovereign, those non-sovereign, and those that are quasi-sovereign.  The first type consists of the state’s power to develop and enforce civil and criminal codes, and the right to demand recognition from other sovereigns, such as might occur in a border dispute.  The second type encompasses a state’s proprietary interests and its pursuit of the interests of private parties, in which case the state is only a nominal party.  The third category, quasi-sovereign interests, “consist of a set of interests that the State has in the well-being of its populace.”  458 U.S. at 601-602.


885 A. 2d at 1143.  (Emphasis added).

In this matter, we have agreed with the presiding ALJ that the Joint Complainants have prosecuted a formal complaint against Blue Pilot asserting a quasi-sovereign interest.  That interest is one which the Court has described, favorably, as a set of interests that the State has in the well-being of its populace.  The interest, as noted in TAP does not lend itself to a simple or exact definition.  We have, on application of the facts to the existing law, concluded that the Joint Complainants have adequately asserted a quasi-sovereign interest supporting their position to prosecute the complaint in this matter.

We do not agree with the assessment of Blue Pilot that the Commonwealth Court’s analysis in TAP Pharmaceuticals does not have a bearing in this dispute.  In addition to the analysis of the Commonwealth Court in TAP Pharmaceuticals, we would further respond that the statutory scheme of the Act expressly references and incorporates in substantial part, consumer protection elements of the Unfair Trade Practices and Consumer Protection Law (UTPCPL).  The TAP Pharmaceuticals case was a matter prosecuted by the OAG pursuant to its qualification as a “person” within the intent of the UTPCPL.

Based on the foregoing, we shall deny Blue Pilot’s Petition concerning this issue.

[bookmark: _Hlk527724188]3.	The Commission Lacks Statutory Authority to Interpret Contracts and to Direct EGSs to Issue Refunds

a. Blue Pilot’s Position

In its third objection and argument in support of reconsideration, Blue Pilot argues that the July 19 Order is legally infirm as it exceeds Commission jurisdiction and authority by (1) interpreting the terms of a contract(s) between itself, as EGS and its end-users and (2) imposes a refund obligation based on its interpretation.  Petition at 11-18.  Blue Pilot finds it improper to compare the conditions and circumstances in this matter to the HIKO proceedings since HIKO, as an EGS, admitted billing (overcharging) its end-users contrary to its billing disclosure and marketing documents.  Petition at 11.  In contrast, HIKO did not so admit.

b. The Joint Complainants’ Position

The Joint Complainants respond that Blue Pilot’s argument that the Commission lacks statutory authority to issue refunds is not new or novel and has been addressed in the Commission’s July19 Order.  Reply at 18-22.

The Joint Complainants point out that they presented expert testimony that used aggregate billing and usage data of residential and small commercial customers to support their allegations that Blue Pilot engaged in a pattern and practice of deceptive sales practices and overbilling.  Reply at 8.  Based on the foregoing, the Joint Complainants argue that Blue Pilot’s Petition should be denied as the July 19 Order shows that it fully evaluated the record and Blue Pilot has not met its burden for reconsideration.  Id.

c. BI&E’s Position

In its Reply, BIE heavily relies upon the Commission’s decision in Pa., et al., v. IDT Energy, Inc., Docket No. C-2014-2427657 (Order entered December 18, 2014) (IDT)  in which we concluded that Section 501 of the Public Utility Code, 66 Pa.C.S. §  501, provides the Commission with plenary authority to direct an EGS to, inter alia, rebill an end user upon an adequate record where it is found that the EGS intentionally billed contrary to its disclosure statements.  Reply at 9-10.

d. Disposition

On consideration of the positions of the Parties, we agree with the Replies of the Joint Complainants and BI&E that the argument of Blue Pilot does not meet the standard of Duick, and reconsideration is, thereby, denied.  Review of the Commission’s July 19 Order, in conjunction with the issues addressed in IDT foreclose any additional review of this contention.  The Joint Complainants presented substantial evidence that Blue Pilot billed affected customers in a manner that bore little or no relationship to its disclosure documents.  See, e.g., July 19 Order at 42-43:

Upon review, the substantial, credible record evidence shows that Blue Pilot’s prices charged to customers did not conform to the company’s disclosure statement in violation of the Commission’s regulations.  We primarily rely on our review and adoption of the pertinent Findings of Fact in this area, which are Nos. 36, 37, 49 and 55:

36. 	Blue Pilot’s customers were not charged prices that were either clearly or consistently determined by PJM market conditions.  OAG/OCA St. 2 at 6-7. 

37. 	Blue Pilot’s customers were billed at variable rates that were largely unrelated to PJM wholesale market conditions and largely unrelated to its costs.  OAG/OCA St. 2 at 7. 

		*          *          *

49. 	While Blue Pilot’s prices increased with the average PJM day-ahead prices between month one and month two, they did not decrease with the decline in average PJM day-ahead prices between months two and three. OAG/OCA St. 2 at 16; Exhibit SLE-3. 

		*          *          *

55. 	The prices Blue Pilot charged could not be recalculated by the Company, and did not conform to any reasonable interpretation of the language regarding pricing in the disclosure statement.  OAG/OCA St. 1 at 32.

We note that Findings of Fact Nos. 36, 37, 49, and 55, cited above, establish that: (1) Blue Pilot’s customers were not charged prices that were either clearly or consistently determined by PJM market conditions and were billed at variable rates that were largely unrelated to PJM wholesale market conditions and largely unrelated to its costs; (2) while Blue Pilot’s prices increased with the average PJM day-ahead prices between month one and month two of the relevant time period, they did not decrease with the decline in average PJM day-ahead prices between months two and three; and (3) the prices Blue Pilot charged could not be recalculated by the 
company, and did not conform to any reasonable interpretation of the language regarding pricing in the disclosure statement.


July 19 Order at 42-43.

Blue Pilot does not raise any new or novel arguments in this area or  any considerations which appear to have been overlooked by the Commission.  Its Petition is, therefore, denied.
III.	Conclusion

On consideration of the Petition for Reconsideration of Blue Pilot Energy, LLC of the Commission’s July 19, 2008 Order and the Replies thereto, the Petition is denied, consistent with the foregoing discussion; THEREFORE,

IT IS ORDERED:

1.	That the Petition for Reconsideration, filed August 3, 2018, by Blue Pilot, LLC is, hereby, denied.

2.	That this proceeding be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,


	

Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  July 11, 2019

ORDER ENTERED:  July 11, 2019
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