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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Keary Willis (Complainant), filed on March 25, 2019, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, which was issued on March 5, 2019, and which dismissed the Complainant’s Formal Complaint (Complaint) with prejudice.  PECO Energy Company (PECO) did not file Replies to Exception.  For the reasons set forth below, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint.

History of the Proceeding

On June 25, 2018, the Complainant filed the instant Complaint with the Commission, wherein she alleged that PECO threatened to terminate her electric service, that PECO enrolled her in its Consumer Assistance Program (CAP) without her permission, and that she was unable to make payments to PECO.  For relief, the Complainant requested a payment arrangement.  I.D. at 1; Complaint at ¶¶ 4-5.

On July 16, 2018, PECO filed an Answer, denying the material averments set forth in the Complaint. See I.D. at 2; see generally Answer.

By notice dated July 26, 2018 (Hearing Notice), the Commission scheduled this matter for a hearing on September 19, 2018, at 10:00 a.m.  I.D. at 2.

On September 4, 2018, the Complainant, citing medical reasons, submitted a written request for a continuance of the scheduled hearing.  On September 7, 2018, PECO indicated that it did not object to the Complainant’s request.  I.D. at 2.

On September 11, 2018, ALJ Vero issued a Hearing Notice that cancelled the September 19, 2018 hearing and rescheduled a hearing in this proceeding for October 30, 2018, at 10:00 am.  I.D. at 2.

On October 24, 2018, Lisa Willis, who identified herself as the sister of the Complainant, faxed a written communication to ALJ Vero requesting a continuance of the October 30, 2018 hearing.  Included with the communication was a letter purporting to be from the Complainant’s doctor in support of the hearing continuance request.

The next day, on October 25, 2018, ALJ Vero issued an Order Denying the Complainant’s Second Request for a Continuance of Scheduled Hearing.  In the Order, the ALJ found that the doctor’s letter lacked authenticity and, therefore, denied the request for a second continuance of the hearing.  Specifically, the ALJ discerned that the letterhead was missing the city, state and zip code of the medical office.  The ALJ noted that the letterhead included a telephone number with a Harrisburg area code and a fax number with a Philadelphia area code.  The ALJ stated that when she dialed the telephone number, the call was picked up by an answering machine which did not identify the owner and could not receive voice messages as it appeared to be full.  The ALJ noted that the letter, which was addressed “To Whom It May Concern” and “strongly encourage(d) [the reader that] any appointments, etc., be rescheduled” after November 30, 2018, was carbon copied to the board of directors of the medical facility.  The ALJ found that the letter provided such detailed information on the Complainant’s medical condition that it would be in violation of the Health Insurance Portability and Accountability Act of 1996 (HIPAA).  I.D. at 6.  Accordingly, the ALJ concluded that the authenticity of the doctor’s letter was doubtful and denied the second continuance of the hearing.  However, to accommodate any medical hardships the Complainant may have had, the ALJ offered, in the Order, for the Complainant to attend the upcoming hearing via telephone.  I.D. at 2-3.

On or about October 26, 2018, a woman, who identified herself as Lisa Willis, contacted the Commission’s Philadelphia Office inquiring about the request for a continuance of the October 30, 2018, hearing.  She was informed that the request was not granted and that the hearing would take place as scheduled.  Lisa Willis responded that the Complainant would not attend the hearing.  I.D. at 3.

On October 29, 2018, the Complainant faxed a letter to the ALJ reiterating the request for a continuance of the hearing.  I.D. at 3.

On October 30, 2018, ALJ Vero convened the hearing as scheduled.  Counsel for PECO was present and was prepared to proceed.  The Complainant did not appear in person or by telephone.  ALJ Vero placed a call to the Complainant at the telephone number entered in her formal Complaint.  The call was picked up by a woman who identified herself as Lisa Willis.  Lisa Willis stated that she was the Complainant’s sister and caretaker, and that the Complainant was not available for the hearing since she had just left to attend a therapy session.  Lisa Willis could not provide a time when the Complainant’s therapy session would be over.  PECO moved that the Complaint be dismissed with prejudice for lack of prosecution pursuant to 52 Pa. Code § 5.245.  I.D. at 3.  The ALJ took PECO’s motion to dismiss under advisement.  Tr. at 9.

The record closed on December 3, 2018, when ALJ Vero received the hearing transcript.  I.D. at 3.

On March 5, 2019, the Initial Decision of ALJ Vero was served on the Parties by Commission Secretarial Letter.  The Initial Decision granted PECO’s motion and dismissed the complaint with prejudice.  

On March 25, 2019, the Complainant filed Exceptions to the Initial Decision.  

PECO did not file Replies to Exceptions.

Discussion

Legal Standards

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa.  Cmwlth. 1984), citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973).   The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner. Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974) (Mayflower); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).

Once a hearing is scheduled and duly notified by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002) (Mumma); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

A party to a proceeding has the right to request a continuance of the hearing, which may be considered and granted by the presiding officer “only for good cause shown.”  See 52 Pa. Code § 1.15(b).  The party making the request must file a motion at least five days prior to the hearing date stating the facts on which the request is made, except that during a hearing, an oral request for hearing continuance may be made before the presiding officer in the hearing room.  52 Pa. Code § 1.15(b).

If a party fails to appear at a scheduled and duly notified hearing, the party will be deemed to have waived the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  This result is not applied to the party, however, if the presiding officer determines that the party’s failure to appear was “unavoidable” and the interests of the other party (or parties) and the public will not be “prejudiced” by permitting the reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Also, this result may not be applied if the presiding officer of Commission determines that the complainant demonstrated a good faith attempt to attend the hearing.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2013) (Yomari Then); see also Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011) (Wiggins).

The public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson), see also, e.g., Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Opinion and Order entered August 4, 1995) (Nichols III).

A complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof in actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).

Any issue that we do not specifically delineate, or address herein shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

ALJ Vero made sixteen Findings of Fact and reached five Conclusions of Law.  I.D. at 3-5, 8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ noted that the Commission sent the Hearing Notice to the Complainant by regular first-class mail to the mailing address stated on the Complaint, and such notice was not returned to sender as undeliverable.  The ALJ recognized that under such circumstances, the presumption is that the Hearing Notice had been received by the Complainant.  I.D. at 5-6 (citing Schneider; Chartiers Industrial and Commercial Development Authority).

The ALJ explained:

None of these documents were returned to the Commission as undeliverable by the post office.  Therefore, the Complainant was deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  In addition to the constructive notice, the Complainant also had actual notice of the day, date and time of the scheduled hearing as evidenced by the communications received from Keary Willis and Lisa Willis.


I.D. at 6 (emphasis added).  Under such circumstances, the ALJ reasoned that the Complainant had ample opportunity to be heard in this proceeding but failed to appear in person or via telephone.  Therefore, the ALJ concluded that the due process rights of the Complainant have been fully protected.  I.D. at 7-8.

The ALJ found that since no further information about the Complainant’s absence from this hearing had been presented, her failure to appear is unexcused.  I.D. at 7.  The ALJ concluded that the Complainant waived the opportunity to participate in the hearing by failing to appear.  I.D. at 7-8 (citing 52 Pa. Code § 5.245(a); citing also Jefferson).  The ALJ also ruled that by not appearing for the scheduled hearing, the Complainant failed to carry her burden of proof.  I.D. at 8.  As such, the ALJ dismissed the Complaint with prejudice.  I.D. at 7-8.

Exceptions 

In her Exceptions, the Complainant contends that she did “provide reasonable and adequate notice and documentation of inability to attend the hearing in person.”  Exc. at 2.  She asserts that the ALJ called the Complainant’s phone on the day of the scheduled hearing and spoke with a “hospital point of contact” and questioned such caretaker without swearing in the caretaker.  The Complainant also asserts that the ALJ was quick to point out to this unsworn third-party that the hearing was scheduled and the ALJ would wait until the Complainant came back to the hospital room for the telephonic hearing.  Exc.at 2.  The Complainant opines that the evidence in this case does not support the ALJ’s conclusion to deny the Complaint without the opportunity to be heard.  She requests that the Initial Decision be vacated, and another hearing be rescheduled.  Exc. at 3.

The remainder of the Complainant’s Exceptions presents arguments related to the claims in her Complaint.  In summary, she contends that a reasonable payment plan is warranted, and that PECO is not justified to disconnect service based on medical and improper notice.  The Complainant avers that the evidence in this case does not support the conclusion to deny the Complaint and allow service to be disconnected without setting up a payment arrangement.  Exc. at 2-3.

Disposition

On consideration of the positions of the parties, we note that it is within the sound discretion of the ALJ to decide whether the Complainant’s failure to appear was unavoidable and whether permitting a hearing would prejudice the public interest or the interest of the other party.  See 66 Pa. C.S. § 332(f); see also 52 Pa. Code § 5.245(a)-(b).  In the matter before us, the ALJ ruled to dismiss the Complaint, with prejudice, because the Complainant had ample opportunity to appear and be heard in this proceeding but chose not to call into the hearing conference.

We recognize that after the ALJ convened the scheduled in-person hearing, the Complainant did not attend the hearing in person or via telephone.  From an administrative due process standpoint, the question is whether the Complainant’s failure to appear should be deemed the Complainant’s waiver of the opportunity to participate in a hearing in this Complaint proceeding, pursuant to 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245(a)-(b).

To begin our analysis, because all documents, including both the Rescheduled Hearing Notice, the Prehearing Order, and the Order Denying the Complainant’s Second Request for a Continuance, had been sent to the Complainant’s mailing address listed on the Complaint and were not returned by the post office as undeliverable, we are to presume that all documents were received by the Complainant.  No evidence was submitted in the record or the Complainant’s Exceptions to overcome this presumption.  Therefore, we agree with the ALJ that the Complainant received sufficient notice of the hearing.

Next, the Complainant indicates in her Exceptions that she provided reasonable and adequate notice and documentation of the inability to attend the hearing “in person.”  In reviewing this matter, we examined the Complainant’s second request for a continuance of the hearing scheduled for October 30, 2018, and the attached doctor’s letter.  Upon our review, we find no clear abuse of discretion or error of law in the ALJ’s conclusion that the doctor’s note submitted in support of the Complainant’s second hearing continuance request lacked veracity and, therefore, we see no reason to reverse the ALJ’s ruling to deny the Complainant’s second continuance of hearing.[footnoteRef:2]   Notwithstanding the foregoing, we believe ALJ Vero reasonably accommodated the Complainant by allowing her to attend the hearing via telephone.  Days prior to the hearing, through the October 25, 2018 Order Denying the Complainant’s Second Request for Hearing Continuance, the Complainant was notified of the ALJ’s denial of the second request for hearing continuance and the Complainant’s ability to attend the hearing by telephone, thereby giving the Complainant time to adjust her schedule in order to participate at the hearing.  When the ALJ called the Complainant’s telephone number listed in the Complaint, the Complainant was not available to participate by telephone at the scheduled hearing time.  In her Exceptions, the Complainant did not present any reason why she failed to make herself available for the hearing via telephone.  She only stated that she was unable to attend the hearing in person and referred to her previously submitted doctor’s note, which, as noted, the ALJ found lacked veracity.  Thus, the Complainant has presented no reason for our consideration to conclude that the Complainant’s absence via telephone was unavoidable.  Thus, we are left to conclude that the Complainant chose not to avail herself of the accommodation to appear at the hearing by telephone.  Therefore, we agree with the ALJ that the Complainant waived the opportunity to participate in the hearing by failing to appear. [2:  	See Jo Anna Warren Williamson v. Duquesne Light Company, Docket No. C-2009-2138578 (Opinion and Order entered February 10, 2011)(“[T]he admission of evidence is generally a matter within the sound discretion of the ALJ, and the ALJ’s rulings thereon will not be reversed in the absence of a clear abuse of discretion or error of law.”)] 


Accordingly, for all the forgoing reasons, we shall affirm the Initial Decision and dismiss the Complainant, with prejudice.  A dismissal “with prejudice” means that the Complainant is barred from filing another complainant with the Commission raising the same issues or claims as raised in the dismissed complaint.

Conclusion

Based upon our review of the record and the applicable law, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions filed by Keary Willis, on March 25, 2019, to the Initial Decision of Administrative Law Judge Eranda Vero, issued on March 5, 2019, Docket No. F-2018-3003082, are denied.

1. That the Initial Decision of Administrative Law Judge Eranda Vero, issued on March 5, 2019, at Docket No. F-2018-3003082, is adopted.

1. That, pursuant to 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245, the Complainant, Keary Willis, is deemed to have waived her opportunity to participate in a hearing regarding her Formal Complaint filed on June 25, 2018, due to her failure to appear at the October 30, 2018 hearing held at this proceeding.

1. That, the Formal Complaint of Keary Willis, filed on June 25, 2018, at this docket, is dismissed, with prejudice, barring the Complainant from filing another formal complaint with the Public Utility Commission raising the same issues or claims as raised in the Formal Complaint filed on June 25, 2018, at Docket No. F-2018-3003082.

1. That this proceeding be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: July 11, 2019

[bookmark: _GoBack]ORDER ENTERED:  July 11, 2019



18

image1.png




