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[bookmark: _Hlk4595117]D. Anne Wilson								     F-2017-2633420

	v.

PECO Energy Company



OPINION AND ORDER




BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions, filed by D. Anne Wilson (Complainant) on November 8, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Erando Vero, issued on October 12, 2018.[footnoteRef:1], [footnoteRef:2]  Replies to Exceptions were filed by PECO Energy Company (PECO) on November 21, 2018.  In the Initial Decision, ALJ Vero found that PECO accurately billed for the Complainant’s electric usage, and dismissed the Formal Complaint.  The Complainant asserts that contrary to the ALJ’s finding, she filed timely exhibits, and only $934.25 of the total $2,179.66 credit that was owed to her was applied to her account by PECO. [1: 	The Complainant filed Exceptions on November 7, 2018.  On November 8, 2018, the Complainant filed “Updated” Exceptions.  Exceptions were due by November 1, 2018.  However, on October 30, 2018, the Complainant filed a request for an extension of time to file Exceptions.  By Secretarial Letter dated November 9, 2018, the Commission granted the Complainant’s request for an extension of time to file Exception until November 21, 2018.  Accordingly, the due date to file Reply Exceptions was extended to December 1, 2018.]  [2: 	The Complainant’s Exceptions do not strictly comply with our Regulations, which require that “[e]ach exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.”  52 Pa. Code § 5.533(b).  Nevertheless, we will consider the Exceptions in order to secure a just, speedy and inexpensive determination in this proceeding, particularly as the Complainant is appearing pro se.  See 52 Pa. Code § 1.2(a) and (d).] 


For the reasons discussed more fully below, we shall deny the Complainant’s Exceptions and affirm the ALJ’s Initial Decision, consistent with this Opinion and Order.

I.	History of the Proceeding

On November 9, 2017, Ms. Wilson filed a Formal Complaint (Complaint) against PECO, alleging incorrect and abnormally high charges on her electric bill from PECO.  The Complaint was a timely appeal of the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS Case # 3538109.  As relief, the Complainant requested that her PECO bills be reviewed and corrected to reflect the accurate amount of electricity used.

On November 29, 2017, PECO filed an Answer denying the material allegations of the Complaint.

A Hearing Notice dated January 18, 2018, notified the parties that an initial in-person hearing was scheduled in this matter for Monday, March 26, 2018, at 10:00 a.m.
 
On March 9, 2018, the ALJ issued a Prehearing Order, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to the proceeding, and directing the submission of documents prior to the hearing.
 
On March 26, 2018, the initial hearing[footnoteRef:3] convened as scheduled.  The Complainant appeared pro se.  Shawane Lee, Esquire, appeared on behalf of PECO.  The settlement judge process was utilized and upon conclusion of the negotiations, the ALJ instructed PECO to submit the Complainant’s account history from 2014 to the present in order to better understand the Complainant’s usage history with PECO.  I.D. at 2, Tr. 4-5.  No evidence was received on the record so the ALJ decided to have a further hearing. [3: 	The initial hearing was originally scheduled as an in-person hearing; however, it was changed to a telephonic hearing at the Complainant’s request.] 

 
A Hearing Notice dated April 5, 2018, notified the parties that a further in-person hearing was scheduled in this matter for Monday, June 4, 2018.
 
On April 19, 2018, the Complainant filed a written request that the June 4, 2018 further in-person hearing be changed to a telephonic hearing, and that a different Administrative Law Judge be assigned to preside over her Complaint.

On May 9, 2018, the ALJ issued an Order denying the Complainant’s Motion for Disqualification of the Presiding Officer and granted the Complainant’s request that the further hearing in this matter be conducted telephonically.

On May 31, 2018, the Commission issued a Corrected Hearing Notice informing the parties that the further hearing in this matter would be conducted telephonically.
 
A second Prehearing Order was issued on May 22, 2018, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to the telephonic proceeding.
 
The initial hearing convened as scheduled on June 4, 2018.  The Complainant appeared pro se and testified in support of the Complaint.  Shawane Lee, Esq., represented PECO, and presented the testimony of Dana McCollum, who is a regulatory assessor for PECO, and Thomas Lerro, who is a high bill foreman with PECO.  PECO sponsored nine exhibits, which included the same exhibits as the packet of documents distributed by PECO in March of 2018 with the addition of the updated account history for the Complainant (PECO Exhibit 1) and PECO Exhibit 9 which is a copy of the Commission’s final Opinion and Order entered February 28, 2013, in the matter of D. Anne Wilson v. PECO Energy Company at Docket No. F-2011-2272410.
 
On June 18, 2018, the Complainant submitted four late-filed Exhibits (Complainant Exhibits A-D) as well as written objections to the admission of PECO Exhibit 1 into the record in this matter.

[bookmark: _Hlk10475344]By Order dated September 24, 2018, the ALJ overruled the Complainant’s objections to PECO Exhibit 1; admitted PECO’s Exhibits 1-9 into the record; and admitted what were marked for identification as Complainant Exhibits C and D into the record in this matter and closed the evidentiary record.  The ALJ did not admit Exhibits A and B into the record as they were found to raise issues beyond the scope of the formal Complaint or the evidentiary hearings.

On September 25, 2018, the Commission issued the ALJ’s Initial Decision in which the ALJ dismissed the Complaint in its entirety on the grounds that the Complainant failed to sustain her burden of proof.

On October 30, 2018, Complainant filed a Letter/Petition for Extension of Time to file Exceptions, which was granted by Secretarial Letter dated November 9, 2018, that extended the deadlines for filing Exceptions and Replies to Exceptions until November 21, 2018, and December 3, 2018, respectively.

On November 7, 2018, the Complainant filed Exceptions to the Initial Decision and on November 8, 2018, the Complainant filed updated Exceptions.  By Secretarial Letter dated November 14, 2018, all parties of record were served with the Complainant’s “updated Exceptions.”  

On November 21, 2018, PECO filed Reply Exceptions.  The matter is now ripe for our disposition.
 
A. Legal Standards

It is well settled that any issue, which we do not specifically address herein, has been duly considered and will be denied without further discussion. It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S.A. § 332(a).  To satisfy this burden, the Complainant must demonstrate that PECO was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially 
satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).
 
In Waldron v. Philadelphia Electric Company, (Waldron), 54 Pa. PUC 98 (1980), the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Michigan PSC stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100. See, Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).

B. The ALJ’s Initial Decision

The ALJ made twenty-seven findings of fact and reached four conclusions of law which are incorporated herein by reference, unless expressly overruled.  I.D. at 4‑9, 17.

The ALJ examined the Complainant’s billing dispute which asserted that PECO’s billing of the Complainant for electricity usage during the period from December 2016 to May 2017, and from December 2017 to June 4, 2018, was incorrect and abnormally high.[footnoteRef:4]  I.D. at 12.  In reviewing the accuracy of the Complainant’s electric bill, the ALJ considered the evidence presented by the Complainant and the rebuttal evidence proffered by PECO. [4: 	The Complainant clarified the disputed time period(s) dates at the hearing. Although she disputed the charges from November 2016 through April 2017 in her Complaint, she stated at the hearing that the dates she disputed were the time periods from December 2016 to May 2017, and from December 2017 to June 4, 2018.] 


Specifically, the ALJ considered the Complainant’s testimony that she had resided alone at the service residence for the past twenty years and had been a customer of PECO for the entire period.  The Complainant testified she has few electrical appliances and uses them sparingly.  I.D. at 12.  The Complainant further testified that she heats her home with an oil furnace and a portable space heater.  Id.

In response to the Complainant’s allegations of an incorrect, high utility bill, PECO presented the testimony of two witnesses: (1) Dana McCollum, Regulatory Assessor for PECO, and; (2) Thomas Lerro, High Bill Foreman with PECO.  Ms. McCollum testified regarding the Complainant’s usage and billing history.  Mr. Lerro testified concerning the three high bill field investigations conducted by PECO in response to the Complainant’s inquiries regarding the high bill. I.D. at 12-17.

Ms. McCollum testified that the Service Address is served by two electricity meters, the main meter (Meter # 122080843) and an off-peak meter serving the water heater (Meter # 122080841).  I.D. at 12. Tr. 46-48, PECO Exhibit 1.  She further testified that Complainant’s historic electricity consumption through the years reveals a seasonal pattern of increased usage in the colder months and decreased usage in the warmer months.  Id. Tr. 45, 54.  Ms. McCollum presented a comparison of the Complainant’s electricity usage for the years 2014-2017 using the bills issued in December of those years, which indicates that the Complainant’s electric usage has increased in successive years from 2014-2017.  Id. Tr. 45-49.

Ms. McCollum further testified that in response to the Complainant’s high bill inquiries with PECO, to determine whether there were any errors in billing, PECO conducted three high bill field investigations to assess the accuracy of the meters in usage and the estimated amount of energy usage for billing period in question.  The first high bill field investigation was conducted March 31, 2017.  A PECO technician visited the service address on that date and confirmed the accuracy of the meter readings.  I.D. at 13.

Mr. Lerro, the high bill Foreman for PECO, testified regarding the two additional high bill field investigations conducted by PECO on May 10, 2017, and on January 9, 2018, respectively.  During both of those investigations, it was determined that the meter readings were accurate and that no foreign load existed at the service address.  I.D. at 13.  Mr. Lerro further testified that the January 9, 2018 field investigation concluded that the estimated electrical usage, based upon the number and type of electrical appliances, fell within the average range of historical usage at the service address.

The ALJ expressly relied upon the comparison of usage, submitted by PECO, of the Complainant’s electricity bills during the period in question (from December 2016 to May 2017, and those from December 2017 to June 4, 2018) as compared to her electricity usage during the periods from December 2014 to May 2015, and from December 2015 to May 2016.  The comparison reflects that the Complainant’s usage slightly increased from the past years, and a higher rate per kWh was applied in 2017-18 due to the PECO rate increase that became effective during the periods in question.  Therefore, the ALJ concluded that PECO had correctly billed for electricity usage at the service address.  Based upon the evidence presented by PECO regarding the testing and accuracy of the meter readings and the estimated electric usage at the service address falling within the same range of historic usage at the address, the ALJ concluded that the Complainant failed to establish that her bills for the periods from December 2016 to May 2019, and from December 2017 to June 4, 2018, were incorrect.

C. Exceptions and Replies

1. The Complainant’s Exceptions

		In her first Exception, the Complainant challenges the ALJ’s exclusion of her late-filed Exhibits “A” and “B” from the record.  The Complainant avers that she complied with the ALJ’s request to file her late-filed documents by the due date of June 19, 2018.  The Complainant states that she filed the documents on June 18, 2019, the day before the deadline, and that for this reason, the filed documents should be accepted and entered as evidence of proof for her case.  Exc. at 1.

		In her second Exception, the Complainant alleges that certain credit amounts remain due from PECO that should be credited to her account.  Specifically, the Complainant contends that she received a ‘Remaining Excessive Credit’ amount that was issued to her PECO account in October 2015 in the amount of $2,179.66.  She claims, however, that PECO applied only $934.25 of that amount to her account through monthly credits.  The Complainant submits that a monthly credit was applied and lasted from October 2015 until May 2016, leaving an unused portion and uncredited amount of $1,255.71 which she asserts never was applied to her account.”  Exc. at 2.  The Complainant attached a chart (Exceptions Exhibit 1) showing her calculation of the amount of the alleged remaining credit as well as copies of PECO’s billing statements from October 2015 to May 2016 (Exceptions Exhibit 2) which she claims supports her position regarding the amount of the credits that have been issued and the remaining credit of $1,255.71 that  she want to have applied to her account.

		Finally, the Complainant requests that she be permitted to enter a new exhibit, Exceptions Exhibit 3, to support her position that she could not have used the amount of electric for which she was billed.  She also attached Exhibit 4, which is a comparison chart of PECO’s rates and monthly billing statements from 2015 to 2018 that she attached to support Exceptions Exhibit 3.

2. Reply Exceptions of PECO

In its Reply to the Complainant’s first Exception, PECO notes that the record reflects that the ALJ permitted the Complainant to offer late-filed exhibits that support her case.[footnoteRef:5]  PECO submits that on June 18, 2018, it received a copy of the Complainant’s late-filed Exhibits marked “A through C.”  R. Exc. at 2.[footnoteRef:6]  PECO asserts that the Complainant alleges that she timely submitted late-filed exhibits that support her case.  Nevertheless, the ALJ expressly admitted the Complainant’s late-filed Exhibits C and D, but did not permit the Complainant’s late-filed Exhibits A and B to be admitted into the record because the ALJ found that they raised issues beyond the scope of the Complaint or the evidentiary hearings. [5: 		See, Order Admitting Exhibits in the Record dated September 24, 2018.]  [6: 		Those late-filed Exhibits are as follows: Exhibit “A” included PECO billing statements, dated October 20, 2015 through June 7, 2016.  Exhibit “B” included hand-written notes calculating what the Complainant alleges is “PECO’s Excessive Credit Balance.”  Exhibit “C” includes PECO bill inserts of Electric Rate Changes beginning January l, 2017, March l, 2017, April l, 2017, and December l, 2017.] 


PECO asserts that the Complainant’s late-filed Exhibit “A,” which was not admitted into the record, contained billing statements, dated October 20, 2015 through June 7, 2016, which were included in PECO’s Exhibit “l” Account Activity Statement. PECO’s witnesses testified to the billing during that period.  Accordingly, PECO submits that the Complainant’s late-filed Exhibit “A” was considered and included during the hearing.  R. Exc. at 2.

Next, PECO asserts that the Complainant’s Exhibit “B,” which was not admitted into the record, raises an “Excessive Credit Balance” argument that was never alleged in the Complainant’s formal complaint or raised at the hearing.  PECO maintains that the handwritten notes in Complainant’s late-filed Exhibit “B” are beyond the scope of her complaint and not relevant to the high-bill issues she raised in her Complaint and at the hearing.  R. Exc. at 1-2.

PECO also contends that the PECO bill inserts in late-filed Exhibit “C” that show the rates PECO charged to the Complainant are not relevant to the Complaint because the Complainant never raised a dispute with her rate either in the Complaint or at the hearing.  For all of the above reasons, PECO requests that the Commission deny the Complainant’s Exceptions that dispute the admission of her late-filed Exhibits.  R. Exc. at 3.

In response to the Complainant’s second Exception, [image: ]PECO asserts that the Complainant’s allegation that PECO incorrectly applied an excessive credit is raised for the first time on Exception.  R. Exc. at 3.  PECO argues that the Complainant did not plead the issue in her Complaint and there is nothing in the record testimony, findings of facts, or in ALJ Vero’s Initial Decision that addresses it.  PECO maintains that the Complainant cannot now raise additional issues that she did not plead in the formal complaint or discuss at the hearing, citing, Justin L. Herp v. Respond Power, LLC, C‑2014-2413756 (Opinion and Order entered January 28, 2016) (Herp v. Respond Power).  PECO argues that under Respond Power, the Commission rejected the attempt by a party to raise an issue for the first time on exception as a violation of due process as follows:

It is improper for a party to raise an issue for the first time in Exceptions.  Pursuant to 52 Pa. Code 5.533(c), statements of reasons supporting exceptions must incorporate by reference and citation relevant portions of the record and passages in previously filed briefs. . . . We have previously held that “new arguments may not be raised at the exception stage of a proceeding, as it deprives parties of the opportunity to respond.”  Wilson v. Columbia Gas of Pennsylvania, Inc., 2013 WL 6835138 (Pa.P.U.C.) at *5, citing Application of PPL Electric Utilities Corporation, Docket No. A-2011-2267349 (Order entered July 16, 2013).  See also Payne v. Philadelphia Gas Works, Docket No. C-2011-2247124 (Order entered February 6, 2012) (An issue not raised in a complaint is improperly raised in exceptions, and even if it had been, would not have changed the disposition.).


R, Exc. at 3-4.  Based on the fact the Complainant has raised the claim for billing credit for the first time in her Exceptions, PECO asserts the issue is waived.  Id.  Accordingly, PECO requests that the Complainant’s Exception regarding a claimed credit be denied.

D. Disposition

In the present case, the Complainant challenges the ALJ’s exclusion of the Complainant’s late-filed Exhibits “A” and “B” from the record, and further raises a claim for a billing credit for the first time on Exception.  Because we find that the Exhibits, which contain the new allegation of a claim for billing credit, were properly excluded from the record for raising issues beyond the scope of the Complaint or the evidentiary hearings, we likewise find that the Complainant’s attempt to raise the issue of the claim for credit on Exception is barred as an attempt to raise a new argument at the Exception stage of the proceeding.

We find that the ALJ properly excluded the Complainant’s late-filed Exhibits “A” and “C” which attempted to assert a claim for a billing credit, because this issue was not raised in the Formal Complaint or at the hearings held in this proceeding.  Further, we agree with PECO that, consistent with Herp v. Respond Power, the Complainant is prohibited from raising the new argument claiming a billing credit for the first time in an Exception to the ALJ’s Initial Decision.

Further, the record evidence demonstrates that PECO investigated and addressed the Complainant’s high bill and meter concerns during the three field investigations it conducted.  I.D. at 12-14.  At the field visits, PECO’s technicians confirmed that the meters were functioning properly and that no unauthorized foreign load was drawing from service address.  The testimony of PECO’s Regulatory Assessor established that electric usage at the service address is consistent with the historic range, and any increase in billing was consistent with PECO’s authorized increase in rates.  Based on the evidence of record, there is nothing in this proceeding to indicate that PECO billed the Complainant incorrectly.  Id.

We find that the ALJ properly weighed the evidence presented to conclude that the Complainant failed to carry the burden of proof on the complaint, and therefore, dismissal of the Formal Complaint was appropriate, consistent with Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  Accordingly, we shall affirm ALJ Vero’s decision that dismisses the Complaint.

III.	Conclusion

	Based upon our consideration of the allegations of the Formal Complaint and PECO’s Answer thereto, the Complainant’s Exceptions and PECO’s Reply Exceptions, for the reasons set forth above, we shall deny the Complainant’s Exceptions and affirm the Initial Decision that dismisses the Complaint; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed November 8, 2018, by D.  Anne Wilson, at Docket No. F-2017-2633420, are hereby denied.
 
2.	That the Initial Decision of Administrative Law Judge Eranda Vero, issued on October 12, 2018, at Docket No. F-2017-2633420, which dismissed the Formal Complaint of D. Anne Wilson, is affirmed.
 
3.	That this docket be marked closed.

[bookmark: _GoBack][image: ]						BY THE COMMISSION,




						Rosemary Chiavetta
						Secretary


(SEAL)

ORDER ADOPTED:  July 11, 2019

ORDER ENTERED:  July 11, 2019
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