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OPINION AND ORDER



BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Theresa Gavin (Ms. Gavin or the Complainant) filed on July 26, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep, issued on June  26, 2018, in the above-captioned proceeding.[footnoteRef:2]  The Initial Decision dismissed the Formal Complaint (Complaint) filed by the Complainant on July 24, 2017.  On July 23, 2018, PECO Energy Company (PECO or the Company) filed Replies to Exceptions.  For the reasons discussed below, we shall deny the Complainant’s Exceptions, adopt, in part, and modify, in part, the Initial Decision of ALJ Heep and dismiss the Complaint, consistent with this Opinion and Order. [2: 	By Secretarial Letter dated July 18, 2018, the Commission’s Secretary’s Bureau informed  the Parties,  that the Complainant’s timely-filed Exceptions did not contain an Original Signature and a Certificate of Service or other indication that the Complainant served PECO with the Exceptions.  Thus, the Secretary’s Bureau directed the Complainant to resubmit a signed copy of her Exceptions within ten days and notified PECO that any Replies to Exceptions would be due by July 30, 2018.] 


[bookmark: _Toc2158794]Background

This case involves an inquiry concerning the safety of the Complainant’s exposure to the level of radio frequency (RF) fields, or electromagnetic fields (EMFs),[footnoteRef:3] from the advanced metering infrastructure (AMI) meter, or smart meter, that PECO wants to install at the Complainant’s residence and use regularly to measure the Complainant’s electricity consumption. [3: 	The record in this proceeding used the terms “electromagnetic fields” or “EMFs” and “RF fields” or “radio frequency fields” interchangeably to address the Complainant’s emissions or exposure level concerns.  PECO expert witness Dr. Christopher Davis described RF fields as a type of electromagnetic field: there are two fundamental categories of electromagnetic fields: Non-ionizing and Ionizing radiation.  RF fields are located in the lower energy, non-ionizing portion of the electromagnetic spectrum, which consists of lower frequency waves that do not have enough energy to break chemical bonds including the chemical bonds in DNA.  PECO Exh. CD-2.] 


PECO is an electric distribution company (EDC) subject to the jurisdiction of the Commission.  PECO furnishes, owns and maintains the meters in its distribution system.  See PECO’s Tariff Electric Pa. P.U.C. No. 5, Section 6.4 at 14; see also Section 14.1 at 22.

Act 129 of 2008 (Act 129 or Act), inter alia, amended Chapter 28 of the Public Utility Code (Code) and required electric distribution companies (EDCs) with more than 100,000 customers to file smart meter technology procurement and installation plans for Commission approval and to furnish smart meter technology within its service territory in accordance with the provisions of the Act.  Section 2807(f) of the Code provides as follows:

(f) 	Smart Meter technology and time of use rates.

(1) Within nine months after the effective date of this paragraph, electric distribution companies shall file a Smart Meter technology procurement and installation plan with the commission for approval.  The plan shall describe the Smart Meter technologies the electric distribution company proposes to install in accordance with paragraph (2).

(2) Electric distribution companies shall furnish Smart Meter technology as follows: 

(i) 	Upon request from a customer that agrees to pay the cost of the Smart Meter at the time of the request.

(ii)	In new building construction.

(iii) 	In accordance with a depreciation schedule not to exceed 15 years.

66 Pa. C.S. § 2807(f).  The General Assembly found that it was “in the public interest” to implement the measures set forth in Act 129 and that the universal installation of smart meters would enhance the “health, safety and prosperity” of Pennsylvania’s citizens through the “availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost.”  See H.B. 2200, 192d Gen. Assemb., Reg. Sess. (Pa. 2008).

By Order entered in 2009, the Commission directed all EDCs subject to Act 129’s smart meter requirements, including PECO, to universally deploy smart meter technology within their respective service territories in the Commonwealth in accordance with a depreciation schedule not to exceed fifteen years and in accordance with other guidelines established therein.  See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).  PECO sought and obtained the Commission’s approval to complete the installation of AMI meters for substantially all customers within its service territory by the end of 2014.  See Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Opinion and Order entered May 6, 2010) (Smart Meter Plan Order); see also Petition of PECO Energy Company for Approval of its Smart Meter Universal Deployment Plan, Docket No. M-2009-2123944 (Order entered August 15, 2013) (Universal Deployment Plan Order).

PECO, in carrying out its obligations under Act 129 and the relevant Commission Orders implementing Act 129, sent letters to the Complainant on April 1, and 25, 2012 notifying her of its plans to install a smart meter on her property.  I.D. at 12; FOF Nos. 8-11.  On May 12, 2012, at the Complainant’s neighbor’s residence, PECO removed the AMR meter and installed an AMI meter.  On May 17, and 18, 2012, following the installation of an AMI meter at the Complainant’s neighbor’s home on May 17, 2012, the Complainant contacted PECO and stated that she did not want the 
smart meter installed.  On May 24, 2012 PECO placed DO NOT FIELD notices on the Complainant’s account to stall installation of the smart meter.  On May 25, 2012, PECO AMI Deployment Analyst, Denise Long, sent the Complainant a letter indicating that there was a possibility that, pursuant to Act 129, the Complainant’s electric service would be shut off if she refused to permit PPL to install a smart meter.  In addition, PECO’s letter asserted that the EMFs and/or RF associated with the AMI meter were lower than the limits set by the Federal Communications Commission (FCC).  See I.D. at 12; FOF Nos. 12-13, 16-18.  Additional DO NOT FIELD orders were issued by PECO related to the Complainant’s residence on June 14, 2012, November 5, 2012 and January 24, 2013.  See I.D. at 5; FOF No. 24.[footnoteRef:4] [4: 	On September 13, 2012, the Complainant filed a formal complaint against PECO, at Docket C-2012-2325258, stating that her health and sleeping has suffered since the installation of an AMI meter at the home of her neighbor.  The complaint was dismissed on preliminary objection by ALJ Melillo, by Initial Decision dated November 26, 2012, as adopted by Commission final Order entered January 24, 2013.  On September 18, 2012, the neighbor’s AMI meter was removed, and a different AMI meter was installed.] 


On July 10, 2017, PECO sent out a reengagement letter to Ms. Gavin regarding AMI meter installation and again advised her that a smart meter was to be installed, that refusing meter installation could result in termination and provided contact information to address any questions.  On July 12, 2017, PECO sent the Complainant a written ten-day shut off notice.  See I.D. at 6; FOF Nos. 25-26.

History of the Proceeding

On July 24, 2017, Ms. Gavin filed the instant Complaint[footnoteRef:5],[footnoteRef:6] with the Commission alleging that PECO was threatening to shut off her service after she refused installation of an AMI meter.  The Complainant requested that she be given the option to opt out of the smart meter installation at her home, alleging that smart meters cause health problems, impede natural healing, are not Underwriters Laboratory (UL) listed, are not surge-protected and cause fires in homes.  Complaint at 2. [5: 	During the pendency of the Complaint before the Commission for a final decision, PECO’s proposed termination of service is prohibited.  52 Pa. Code § 56.94(1).]  [6: 	The Complainant indicated that the instant Complaint is not an appeal from the BCS informal decision at BCS Case No. 003545077.  On July 17, 2017, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 003545077.  See I.D. at 6; FOF No.  27.  On July 18, 2017, the BCS issued an informal decision dismissing Ms. Gavin’s informal complaint as the duplicate of Ms. Gavin’s prior formal complaint that was dismissed by Commission Order entered January 24, 2013, at Docket No. C-2012-2325258, as referenced, supra, in note 4.  See Tr. at 79-81; PECO Exh. BU-11.] 


On August 8, 2017, PECO filed an Answer with New Matter in response to the Complaint.  PECO’s Answer denied the material allegations of fact and conclusions of law alleged in the Complaint.  Answer at ¶ 4.  PECO averred that on March 31, 2012, a Meter Change Order was issued to install the AMI meter at the Complainant’s residence.  However, following the installation of an AMI meter at the Complainant’s neighbor’s home on May 17, 2012, the Complainant contacted PECO on the same day and again on May 18, 2012, and stated that she refused to have the meter installed at her home.  To date, the Complainant has refused to have the AMI meter installed.  In its Answer, PECO averred that it is required to install smart meters for the Company’s electric distribution system as a matter of law and that the Complaint should be dismissed.  PECO further averred that, in accordance with Act 129 of 2008 (Act 129), it is required to install AMI meters for all its current AMR meter customers.  Further, PECO averred that in order to comply with Act 129, it is terminating service to customers who, after repeated requests, do not give the Company access to install the AMI meter.  PECO averred that it has the right to terminate a customer’s service for failure to permit access to install a smart meter pursuant to Sections 10.5 and 18.3 of PECO’s Electric Service Tariff.  Therefore, PECO asserted that the Complaint should be dismissed as a matter of law.  Id.

PECO asserted in its New Matter that the Complainant requested to opt out of the smart meter installation at her residence and that an opt out was not provided for under PECO’s smart meter installation plan that was approved by the Commission.  PECO argued that the Complaint should be dismissed because the law does not allow a customer to opt out of smart meter installation and, therefore, there is no legal basis for the Complaint.[footnoteRef:7] [7: 	PECO indicated that pursuant to 52 Pa. Code § 5.101 and 5.62(c), if the Complainant failed to file a written response denying or correcting the New Matter within twenty days from the date of the Notice to Plead, a decision may be rendered against her.  To date, the Complainant has not filed a response to PECO’s New Matter.] 


On August 30, 2017, a Hearing Notice set the Initial In-Person Hearing for January 30-31, 2018.  On August 31, 2017, a Prehearing Order was issued setting deadlines for the exchange of information and exhibits.

An evidentiary hearing was convened on January 30, 2018, as scheduled.  The Complainant appeared pro se, presented one witness, LeAnn Gavin, and a group of reports that was admitted as Complainant Exhibit 1.  PECO was represented by counsel who presented the testimony of four witnesses: Bryan Uber, PECO Supervisor for Customer Field Operations; Glenn Pritchard, PECO Principal Engineer for the AMI Deployment Project; Dr. Christopher Davis, Professor with a Ph.D. in Physics;[footnoteRef:8] and Dr. Mark Israel, M.D, a pediatric oncologist.[footnoteRef:9]  PECO presented thirty-four exhibits (PECO Exhs. MI-1-3, PECO Exhs. CD-1-12, PECO Cross Exhs. 1 and 2, PECO Exhs. GP-1-6, and PECO Exhs. BU-1-11).  The record was closed on March 5, 2018, when the 223-page transcript was submitted to the Commission. [8: 	Dr. Davis was accepted as an expert in Physics, biophysics, chemistry, electrical engineering, electromagnetics, bioelectromagnetics, radio frequency bioelectromagnetics and dosimetry.  Tr. at 140; PECO CD-1 at 3.]  [9: 	Dr. Israel was recognized as an expert in medicine, medical research, exposure to radio frequency electromagnetic fields and health.  Tr. at 190; PECO MI-1 at 4.] 


On June 26, 2018, the Commission issued the Initial Decision of ALJ Heep, which dismissed the Complaint, finding that “the prevailing evidence presented does not support the contentions of Ms. Gavin or that installation of an AMI meter would be unreasonable or unsafe under 66 Pa. C.S. § 1501.”  I.D. at 1.  As noted, supra, the Complainant filed Exceptions to the Initial decision on July 26, 2018.  PECO filed Replies to Exceptions on July 23, 2018.[footnoteRef:10] [10: 	Although the Complainant’s Exceptions were not able to be processed by the Commission until returned with an Original Signature and a Certificate of Service, per the Commission’s July 18, 2018 Secretarial Letter, PECO noted in its Replies to Exceptions that PECO received the Complainant’s Exceptions on July 16, 2018.] 


On March 1, 2019, PECO filed with the Commission a Petition for Limited Remand to allow a ruling on PECO’s Motion to Admit Thomas Carl Watson, Esquire pro hac vice.  By Opinion and Order entered March 28, 2019, the Commission granted the Petition.  No opposition to the pro hac vice motion was filed.  ALJ Heep issued an Order Granting Motion to Admit Thomas Watson, Esquire, Pro Hac Vice on Remand on April 15, 2019.

Discussion


[bookmark: _Toc1986264]Legal Standards

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990) (Patterson).  The offense must be a violation of the Public Utility Code (Code), a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.

[bookmark: _Hlk4060695]While Act 129 does not provide customers a general “opt-out” right from smart meter installation at a customer’s residence, a customer’s formal complaint that raises a claim under Section 1501 of the Code, 66 Pa. C.S. § 1501, related to the safety of a utility’s installation and use of a smart meter at the customer’s residence is legally sufficient to proceed to an evidentiary hearing before an ALJ.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013) (January 2013 Povacz Order); see also Susan Kreider v. PECO Energy Company, P-2015-2495064 (Order entered January 28, 2016) (Kreider).

As the party seeking affirmative relief from the Commission, the complainant in a formal complaint proceeding has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of going forward with the evidence, determines which party must come forward with evidence to support a particular claim or defense.  Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore).  The burden of production goes to the legal sufficiency of a party’s claim or affirmative defense.  See Id.  It may shift between the parties during a hearing.  A complainant may establish a prima facie case with circumstantial evidence.  See Milkie v. Pa. Pub. Util. Comm'n, 768 A.2d 1217, 1220 (Pa. Cmwlth. 2001) (Milkie).  If a complainant introduces sufficient evidence to establish legal sufficiency of the claim, also called a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  See Moore.

If the utility introduces evidence sufficient to balance the evidence introduced by the complainant, that is, evidence of co-equal value or weight, the complainant’s burden of proof has not been satisfied and the burden of going forward with the evidence shifts back to the complainant, who must provide some additional evidence favorable to the complainant’s claim.  See Milkie, 768 A.2d at 1220.; see also Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

[bookmark: _Hlk1639687]Having produced sufficient evidence to establish legal sufficiency of a claim, the party with the burden of proof must also carry the burden of persuasion to be entitled to a favorable ruling.  See Moore.  While the burden of production may shift back and forth during a proceeding, the burden of persuasion never shifts; it always remains on a complainant as the party seeking affirmative relief from the Commission.  See Milkie, 768 A.2d at 1220; see also, Riedel v. County of Allegheny, 633 A.2d 1325, 1328, n.11 (Pa. Cmwlth. 1993); see also, Burleson, 443 A.2d at 1375.  It is entirely possible for a party to carry the burden of production but not be entitled to a favorable ruling because the party did not carry the burden of persuasion.  See Moore.  In determining whether a complainant has met the burden of persuasion, the fact finder[footnoteRef:11] may engage in determinations of credibility, may accept or reject testimony of any witness in whole or in part, and may accept or reject inferences from the evidence.  See Moore, citing Suber. [11: 	In formal complaint proceedings, the Commission, not the ALJ, is the ultimate fact-finder; it weighs the evidence and resolves conflicts in testimony.  When reviewing the initial decision of an ALJ, the Commission has all the powers that it would have had in making the initial decision except as to any limits that it may impose by notice or by rule.  Milkie, 768 A.2d at 1220, n. 7, citing, inter alia, 66 Pa. C.S. § 335(a).] 


Adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa. C.S. § 704; Lansberry, 578 A.2d at 602.  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S.Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Pursuant to Section 1501 of the Code, a public utility has a duty to maintain “adequate, efficient, safe, and reasonable service and facilities” and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa. C.S. § 1501.  Section 1501 of the Code, 66 Pa. C.S. § 1501, provides, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public…Such service and facilities shall be in conformity with the regulations and orders of the commission.


The term “service” is defined broadly under Section 102 of the Code, 66 Pa. C.S. § 102, in relevant part, as follows:

“Service.”  Used in its broadest and most inclusive sense, includes all acts done, rendered, or performed, and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities. . .in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .

Section 1505(a) of the Code, 66 Pa. C.S. § 1505(a), provides that:

[bookmark: _Hlk781722]Whenever the commission, after reasonable notice and hearing, upon its own motion or upon complaint, finds that the service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise in violation of this part, the commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be
reasonably necessary and proper for the safety, accommodation, and convenience of the public.


Pursuant to Section 57.28(a)(1) of our Regulations,[footnoteRef:12] an EDC must use reasonable efforts to properly warn and protect the public from danger and to exercise reasonable care to reduce the hazards to which customers may be subjected to by reason of the EDC’s provision of electric utility service and its associated equipment and facilities.  Section 57.28(a)(1), 52 Pa. Code § 57.28(a)(1), provides specifically: [12: 	See Final Rulemaking Order, Rulemaking Re: Electric Safety Regulations, 52 Pa. Code Chapter 57, Docket No. L-2015-2500632 (Order entered April 20, 2017) (Electric Safety Final Rulemaking Order).] 


An electric utility shall use reasonable effort to properly warn and protect the public from danger, and shall exercise reasonable care to reduce the hazards to which employees, customers, the public and others may be subjected to by reason of its provision of electric utility service and its associated equipment and facilities.


An EDC that violates the Code or a Commission Order or Regulation may be subjected to a civil penalty of up to $1,000 per violation for every day of that violation's continuing offense.  See 66 Pa. C.S. § 3301(a)-(b).  The Commission’s policy statement at 52 Pa. Code § 69.1201 establishes specific factors and standards the Commission will consider in evaluating litigated cases involving violations and in determining whether a fine is appropriate.

We remind the Parties that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Thus, any issue or Exception that we do not specifically address below shall be deemed to have been duly considered and denied without further discussion.

[bookmark: _Hlk3973545]ALJ’s Initial Decision

In the Initial Decision, ALJ Heep made forty-seven Findings of Fact and reached eight Conclusions of Law.  I.D. at 3-8, 21-22.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ first addressed the Complainant’s allegation that PECO was forcing installation of an AMI meter by threatening to shut off her service.  The ALJ noted that the Complainant contended that smart meters are optional, and that PECO has no right to terminate her electric service merely because she does not consent to a smart meter.  I.D. at 10-13.  After reviewing Section 2807(f) of the Code and relevant Commission Orders approving PECO’s deployment of smart meters in its territory, ALJ Heep concluded that PECO is legally required to replace all AMR meters with AMI meters and that there is no provision to allow a customer to “opt out” of AMI meter installation.  See I.D. at 10-11, citing 66 Pa. C.S. § 2807(f); Smart Meter Plan Order; Universal Deployment Plan Order; Smart Meter Procurement and Installation Order; January 2013 Povacz Order; and Frompovich v. PECO Energy Company, Docket No. C- 2015-2474602 (Opinion and Order entered May 3, 2018) (Frompovich).

After reviewing the applicable law, PECO’s tariff[footnoteRef:13] and PECO’s written notifications sent to the Complainant, the ALJ concluded that PECO acted in accordance with its tariff and the Commission’s prior Orders when it sought to deploy the smart meter at the Complainant’s residence.  The ALJ explained that Complainant had an AMR meter and because PECO was ending its AMR system in 2017, PECO requested access to the Complainant’s service address to change the meter as part of its changing system.  The ALJ noted that PECO provided the Complainant with several adequate notices that her service could be shut off and that PECO did not actually terminate the Complainant’s service before or at the time of the hearing.  I.D. at 12.   The ALJ stated "It is well-settled that where a customer refuses a utility access to its meter, the utility may terminate service after required notice is provided." I.D. at 12 (quoting Frompovich at 58; citing also 52 Pa. Code § 56.81(3)). [13: 	ALJ Heep noted that a public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law, and is binding on the utility and the customer.  I.D. at 11, citing 66 Pa. C.S. § 316; Kossman v. Pa. Pub. Util. Comm'n, 694 A.2d 1147 (Pa.Cmwlth. 1997); and Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa.Cmwlth. 1977).  ALJ Heep identified the following operative provisions of PECO Tariff Electric:  Section 6.4, which provides that the Company owns and maintains the meters; Section 14.5, which provides that the Company will select the type and make of the metering equipment to be used for meters supplied by the Company and may from time to time change or alter the equipment; Section 10.1, which requires PECO to repair and maintain its own property installed on the premises of the customer, such as the meter; Section 10.5, which states that PECO employees shall have access to the premises of the customer at all reasonable times for the purpose of reading meters, and for installing, testing, inspecting, repairing, removing or changing any or all equipment belonging to the Company; and, Section 18.3, which states that where access to the meter is refused, the Company may terminate service on reasonable notice.  See I.D. at 11-12.] 


The ALJ also noted that PECO issued a ten-day termination notice to the Complainant in July of 2017, about five years after the Complainant first refused smart meter installation.  I.D. at 13.  The ALJ concluded that the ten-day termination notice was issued as authorized under the PECO tariff Section 18.3.  The ALJ also concluded that sending a shut-off notice to Ms. Gavin was not unreasonable or a violation of PECO’s tariff of applicable law because the Complainant refused access to PECO.  Therefore, the ALJ concluded that the Complainant cannot prevail on her claim since PECO is expressly permitted to issue a shut-off notice if it is prevented from accessing its meter.  I.D. at 13.

Next, the ALJ addressed the Complainant’s statements and averments concerning State Representative Robert Godshall and his legislative duties, motivations and decisions, including the allegations of a possible conflict of interest due to Representative Godshall’s son’s employment with PECO/Exelon.  The ALJ explained that claims pertaining to the legislative actions of a State Representative are not within the jurisdiction of the Commission.  Accordingly, the ALJ dismissed the claims regarding Representative Godshall.  I.D. at 13.

Next, the ALJ addressed the Complainant’s contention that installation of a smart meter is a form of surveillance in violation of the Fourth Amendment to the United States Constitution.  The Fourth Amendment states:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, the persons or things to be seized.


The ALJ noted that the Fourth Amendment proscribes only governmental action.  I.D. at 14, citing Commonwealth v. Ellis, 608 A.2d 1090, 1091 (Pa. Super. 1991).  The ALJ determined that no evidence in the record supports a finding that smart meters operate as surveillance devices and therefore concluded that a discussion of whether the installation and use of smart meters constitutes government action need not be reached.  I.D. at 14.

The ALJ discussed the testimony of PECO witness Mr. Pritchard, who asserted that while the smart meters do record household energy usage, the data gathered does not provide information about which devices are used or when someone is at home or not.  Mr. Pritchard further explained that the data obtained by PECO is secured through the use of encryption technology, is only available to PECO employees who require it for business purposes and is not given to the public unless authorized by the customer.  Id., citing Tr. at 114-116.  Therefore, the ALJ found no basis for the Complainant’s assertion that smart meters are a violation of privacy or are surveillance devices.  Id.

Next, the ALJ addressed the Complainant’s allegations that PECO’s installation of a smart meter presents a fire hazard.  Mr. Pritchard testified that there was a problem with a brand of meter initially used in the deployment.  However, all such meters were subsequently removed and replaced by Landis+Gyr and now Aclara meters, of which there have been no reports of fire incidents related to the meters.  PECO indicated that either a Landis+Gyr or Aclara meter would be installed at the Complainant’s home.  The ALJ noted that the Complainant did not present any competent evidence to show that such brand of meters cause fires.  I.D. at 16.

Additionally, the ALJ highlighted portions of Mr. Pritchard’s testimony, which she found particularly convincing in her determination that any allegations questioning the safety of the new AMI meters lack merit.[footnoteRef:14]  First, Mr. Pritchard’s testimony revealed that since the AMI meter does not generate or change the electricity it is not capable of sending a surge into the house.  I.D. at 15, citing Tr. at 111.  Second, Mr. Pritchard asserted that with the use of contemporary plastics, the new meters meet UL standards and, in many cases, have higher performance than the Bakelite backs.  Further, the superfluous glass bezel on top of the meter merely adds extra weight.  I.D. at 15, citing Tr. at 113.  Mr. Pritchard testified that the meter installed at the Complainant’s home would likely be an Aclara meter that has been tested by UL, which tests consumer products for safety and other standards.  The Aclara meters have the UL stickers, indicating that they have passed the safety tests for the UL standard 2735 for smart meters.  He also testified that the other meter utilized by PECO, the Landis+Gyr, was manufactured before the UL standard for smart meters was developed and does not have the UL sticker.  However, the Landis+Gyr meters were subsequently submitted for testing and passed the UL smart meter standards.  I.D. at 15-16, citing Tr. at 107-111. [14: 	The Complainant contends the safety of the new AMI meters because they are not UL listed, do not have surge protectors, do not have heatproof/Bakelite backs, are made of plastic and do not have glass domes.  I.D. at 14, citing Tr. at 16, 20, 32 and 37.] 


Therefore, the ALJ found that the Complainant cannot prevail on the claim that PECO’s AMI meter presents a fire hazard, since she did not sustain her burden of proof  that the type of AMI meter to be installed at her home would constitute an unsafe fire hazard in violation of 66 Pa. C.S. § 1501.  I.D. at 16.

Lastly, the ALJ addressed the Complainant’s contention that installation of a smart meter at her home is unsafe because the RF emissions from the smart meter cause her adverse health effects.  I.D. at 16-21.  Specifically, the ALJ noted that the Complainant testified, and the Complainant’s daughter, LeeAnn Gavin, corroborated, that she experienced a deterioration in health following the installation of smart meters in the Complainant’s neighborhood.  The Complainant testified to experiencing sleeplessness since her neighbor’s smart meter was installed in 2012.  I.D. at 16, citing Tr. at 17, 23.  Additionally, the Complainant’s daughter testified that her mother suffers from memory loss, fatigue, and restlessness and ringing in the ears, when around smart meters for a while.  Tr. at 41; I.D. at 17, 20.  The Complainant testified that based upon her reading of articles and studies, such as those admitted as Complainant Exhibit 1, she concluded that installation of PECO’s AMI meters is harmful to her health.  I.D. at 16-17.  The ALJ further noted that the Complainant testified to her efforts to reduce her exposure to EMFs, such as using her cell phone for mostly text messaging and in total only about twenty minutes per day and abstaining from microwave use and smart TVs.  Id. at 16.  The Complainant additionally testified that, based on her research, her concerns were premised on her understanding that smart meters pulse a constant pulse of radiation and emit EMFs, which also extend through the house wiring.  Id. at 16-17, citing Tr. at 19.
  
The ALJ recognized that the Complainant based her conclusions on information that she and her daughter read in various articles and studies, such as those admitted as Complainant Exhibit 1, indicating that smart meters produce adverse health effects; however, the ALJ stated that the Complainant offered no competent testimony as evidence in support of the assertions contained in those articles.  While noting that the articles relied upon by the Complainant in Exhibit 1 were accepted into the record to show that the Complainant had researched the issue, the ALJ clarified that the articles were not admitted for the truth of the matter asserted therein or to support Ms. Gavin’s lay opinion.  See. I.D. at 20-21, citing Pa. R.E., Rule 701, Rule 705, and Rule 901.[footnoteRef:15], [footnoteRef:16], [footnoteRef:17]  The ALJ explained that as a lay witness, the Complainant’s testimony is limited to opinion not based on scientific, technical or other specialized knowledge within the scope of Rule 702 (relating to expert opinion testimony).  I.D. at 21, citing Frompovich at 33.  The ALJ noted that according to Rule 701, a lay witness is limited to giving opinion that is rationally based on the witness’s own perceptions and helpful to clearly understanding the witness’s testimony or to determining a fact in issue.  I.D. at 21. [15: 	Pa. R.E. 701 provides as follows:
If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is: (a) rationally based on the witness’s perception; (b) helpful to clearly understanding the witness’s testimony or to determining a fact in issue: and (c) not based on a scientific, technical, or other specialized knowledge within the scope of Rule 702.
]  [16: 	Pa. R.E. 705 states: “If an expert states an opinion the expert must state facts or data on which the opinion is based.”]  [17: 	The ALJ also noted the articles lacked authentication.  Under Pa. R.E. 901, parties to a hearing are required to satisfy the requirement of authenticating or identifying an item of evidence.  To do so, “the proponent must produce evidence sufficient to support a finding that the item is what the proponent claims it is.”] 


The ALJ determined that the lay witness testimony of the Complainant as to her health deterioration since AMI meters were installed in her neighborhood, and the corroborating lay witness testimony of her daughter, constituted sufficient evidence so that “[t]he Complainant established a prima facie case on this issue…” of RF emissions from a smart meter causing or contributing to adverse human health effects.  See I.D. at 17.

Although the ALJ determined that the Complainant established a prima facie case, the ALJ stated that “PECO presented countering and prevailing testimony.”  Id. at 17.  The ALJ concluded that the preponderance of the evidence was provided through PECO’s expert opinion testimonies of Dr. Davis, Mr. Pritchard and Dr. Israel.  I.D. at 21.  The ALJ concluded that the Complainant cannot prevail on her claim, since the expert opinion testimonies of PECO’s experts outweighed the evidence presented by the Complainant.  Id.

In support thereof, the ALJ explained that both Mr. Pritchard and Dr. Davis addressed the Complainant’s concern that PECO’s AMI system uses “pulses.”.  The ALJ found that Mr. Pritchard testified credibly that PECO’s AMI system does not have the emission characteristics of concern to the Complainant.  Mr. Pritchard explained, and Dr. Davis concurred, that while some other users of AMI technology employ a mesh system, which transfers data from meter to meter until it reaches a data collector, resulting in more frequent communication, PECO’s AMI meters do not produce pulsed fields, but use a conversation of tones to communicate directly to the collector.  I.D. at 17, citing Tr. at 103, 114, 142.

The ALJ further relied upon the following testimony from Dr. Davis:

[bookmark: _Hlk3899441]Dr. Davis testified that the new AMI meter will provide 79% less RF exposure than the AMR meter currently installed at the Complainant’s residence.  I.D. at 18, citing Tr. at 154-155.

· Dr. Davis acknowledged that the AMR and AMI meters used by PECO produce EMFs.  However, he indicated that in everyday life, people are exposed to RFs from sources that are much higher than those associated with PECO’s smart meters.  Dr. Davis noted the Complainant’s UHF TV exposure is, at her home, over a hundred times larger than what emits from a PECO meter.  I.D. at 18, citing Tr. at 158.  Additionally, based on Dr. Davis’ calculations, and the Complainant’s claimed average cell phone use of twenty minutes per day, it would take over 250 years of exposure to the AMI meter, sitting next to it about one meter away, to equal one month of EMF exposure from the cell phone.  I.D. at 19, citing Tr. at 159-160.

· Dr. Davis testified that the AMI meters used by PECO comply with the FCC limits on EMF exposure from the meters.  He further explained that the two radios that are employed in PECO’s Landis+Gyr AMI meters[footnoteRef:18] are the FlexNet radio, with daily average emissions that are 5.8 million times smaller than the FCC maximum permissible exposure and the ZigBee radio, with emissions that are 164 million times smaller than the FCC limit.  I.D. at 18, citing Tr. at 143-145; PECO Exh. CD-5.  Additionally, looking at the possible peak EMF exposure, i.e., at the moment when the meter is actually transmitting, the FlexNet level is thirty-seven times smaller and the ZigBee level is 3,800 times smaller than the FCC maximum permissible exposure.  I.D. at 18, citing Tr. at 149. [18: 	At the time of the hearing, PECO had recently begun using Aclara meters that have a FlexNet radio, but that do not have a ZigBee radio.  FOF No. 41, citing Tr. at 101.] 


The ALJ explained that at the evidentiary hearing, the Complainant also expressed concern that PECO’s AMI meter would subject her to “dirty electricity.”  I.D. at 19, citing Tr. at 168-169.  PECO witness Dr. Davis addressed the Complainant’s concerns by first explaining that “dirty electricity” is a layman’s term for harmonics produced by rotating machinery.  Dr. Davis further explained that harmonics are created by any device that is plugged into the electric system, including refrigerators, hair dryers and almost any electric appliance.  I.D. at 19, citing Tr. at 170.  The ALJ noted the absence of any testimony or evidence that the phenomenon of concern to the Complainant is harmful.  I.D. at 19.

The ALJ also relied upon the following testimony from Dr. Israel:

· Dr. Israel addressed the Complainant’s general health concerns regarding exposure to EMFs by conducting an evaluation of whether RF fields cause or contribute to any adverse health effects.  In that evaluation, he used his usual medical evaluation methodology, which included reviewing controlled laboratory experiments, researching studies that looked at fundamental, biological problems, such as those regarding genetics, reproduction, growth and development, and whether they are disordered by RF field exposure.  Dr. Israel testified that the studies did not show that EMFs cause or contribute to any of the disorders or impede natural healing.  I.D. at 19, citing Tr. at 194-195.

· Dr. Israel’s medical evaluation methodology further consisted of consulting the findings of various health authorities, none of which identified or concluded that there were adverse health effects or anything that impeded natural healing associated with EMFs from smart meters.  Therefore, it was Dr. Israel’s opinion that there is no medical basis to conclude that RF fields from smart meters, in particular PECO’s AMI meters, cause or will cause or contribute to any adverse health effects.  I.D. at 19-20, citing Tr. at 197.

· Dr. Israel additionally addressed the specific symptoms or conditions identified by the Complainant, such as sleep and memory disturbance, malaise, and tinnitus, or a ringing in the ears.  Dr. Israel concluded, based upon his research of the literature, both medical and scientific, that there was no reliable medical basis upon which to conclude that RF fields contribute to or exacerbate or cause sleep disorders that adversely affect memory.  I.D. at 20, citing Tr. at 198-200.  He further stated that he found no controlled scientific studies that showed that RF fields contributed to malaise, or consistently showed that there was a reliable medical basis upon which to conclude that EMFs cause or contribute to tinnitus.  I.D. at 20, citing Tr. at 202-203.

The ALJ found the Commission’s conclusion in Frompovich to be applicable to this proceeding, stating that the evidence presented showed that some of the emissions of concern to the Complainant do not emanate from AMI meters and that any actual emissions from AMI meters are miniscule and harmless and measure significantly less than those to which the average person is exposed daily.  I.D. at 21, citing Frompovich at 57.

Therefore, although ALJ Heep found that the Complainant had established a prima facie case, having presented no expert witness testimony to outweigh that of Mr. Pritchard, Dr. Davis and Dr. Israel, the ALJ found that, in this proceeding, the expert opinions of PECO’s witnesses were more convincing than the evidence presented by the Complainant.  Accordingly, the ALJ found the Complainant cannot prevail on her claims here.  I.D. at 21.

[bookmark: _Hlk4054366]Exceptions and Reply Exceptions

The Complainant’s Exceptions consist of a single handwritten page containing four numbered Exceptions, each of which except to the ALJ’s conclusion that the Complainant did not meet her burden of proof of demonstrating by the preponderance of the evidence that PECO’s AMI meters cause or contribute to adverse health effects.

In her first Exception, the Complainant contends that she established a prima facie case “on the issue of negative cumulative effects of smart meters.”  Exc. at 1.  The Complainant cites to page 17 of the Initial Decision, in which the ALJ concluded that the Complainant established a prima facie case, but that PECO presented countering and prevailing testimony.  The Complainant states: “The Bio Initiative Report 2012, and testimony before other utility commissions refer to smart meters as irrational, a security risk and not necessary  . . . [and] as having dangerous effects on the body.”  Exc. at 1, citing I.D. at 17; Tr. at 50-51.  She further states that “scientists studying new data have back pedaled recently stating that EMF fields obviously enhance the growth of tumors.”  Exc. at 1, citing Professor Alexander Lerchl and colleagues from Jacobs University and University of Wuppertal, Germany 3-16-15.

In its Reply to the Complainant’s first Exception, PECO indicates that the Complainant’s first Exception does not provide a basis to overturn or revise the Initial Decision because the Exception does not demonstrate that the ALJ was incorrect in her burden of proof analysis.  PECO explains that, in evaluating the testimony of the various witnesses, while the ALJ decided that the Complainant established a prima facie case of unsafe and unreasonable service, the ALJ ultimately determined that PECO presented countering testimony and evidence that outweighed the testimony and evidence presented by the Complainant.  R. Exc. at 1-2, citing I.D. at 17, 21.  Therefore, PECO asserts that the ALJ was correct in her determination that the Complainant did not demonstrate by the preponderance of the evidence that PECO’s AMI meters cause or contribute to any adverse health effects.  R. Exc. at 2.

[bookmark: _Hlk4061985]The Complainant requests in her second Exception that the Commission consider, in the context of this proceeding, a quote from ALJ Heep contained in her Initial Decision in Maria Povacz v. PECO Energy Company, Docket No. C-2015-275023 (Issued March 20, 2018) at 28 (March 2018 Povacz I.D.), which was reported in local newspapers.  This portion of the Complainant’s Exceptions states the following: “Quoting Judge Darlene Heep ‘The preponderance of evidence does suggest that some other aspect of the PECO smart meter is inimitably perceptible by and contrary to the health and well-being of the individual.’ (3-21-18 Philly News).”  Exc. at 1.

In Reply to the Complainant’s second Exception, PECO asserts that the Commission should not incorporate the requested passage from the March 2018 Povacz I.D. into the record of this proceeding.  PECO avers that none of the testimony which the passage was based on is relevant to the Complainant in this proceeding, nor was it introduced into the record during the evidentiary hearing.  R. Exc. at 3.  PECO characterizes this as an improper attempt by the Complainant to introduce extra-record information into the record of this proceeding which, if considered in the context of this proceeding, would violate PECO’s due process rights.  Id., citing Mary Paul v. PECO Energy Company, Docket No. C-2015-2475355 (Opinion and Order entered June 14, 2018) at 21-22.  PECO contends that to the extent the Commission wishes to address the Complainant’s reliance on the March 2018 Povacz I.D., the arguments set forth in full in PECO’s Exceptions to the March 2018 Povacz I.D., as well as Ms. Povacz’s Reply Exceptions, should also be considered.  PECO specifically cites to Ms. Povacz’s Reply Exceptions in the referenced docket that state, “Complainant agrees with PECO in so far as her evidence did not prove that some aspect of PECO’s smart meters other than RF emissions caused harm to her health.”  R. Exc. at 3.

The Complainant’s third Exception contains a one-sentence reiteration of her “opt out” demand, stating: “I demand to opt out of smart meter installation on my home. . . .”  Exc. at 1.

In Reply to the third Exception, PECO states that Ms. Gavin’s demand does not provide any basis to overturn or modify the I.D. on this settled issue of law.  PECO quotes the Initial Decision, in which the ALJ concluded that there is no provision in the Code, the Commission’s Regulations or Orders that allow a PECO customer to “opt out” of smart meter installation.  R. Exc at 4, citing I.D. at 10-11.  

Finally, Ms. Gavin states the following in her fourth Exception:

All parties involved have received Certified documents stating that if this meter is forced on me, and I or any person living in my home suffer cumulative EMF related illness, or if there is any damage to my property, all parties, i.e., PECO, PUC et al will be held morally and financially responsible.


In its Reply to the fourth Exception, PECO states that the Complainant’s Exception appears to be a reference to a “Notice and Demand” or “Notice of Default” on which Ms. Gavin testified during the January 30, 2018 evidentiary hearing that she had mailed to PECO and the Commission.  PECO explains that at the evidentiary hearing, ALJ Heep inquired about this document and informed Ms. Gavin that she needed to file it with the Secretary’s Bureau.  The ALJ additionally informed Ms. Gavin that, in any event, this document is not part of her Complaint and would not be heard as part of this proceeding.  R. Exc. at 4-5, citing Tr. at 7-8, 13-15, 27‑28.  PECO asserts that the document is a legal demand for action and does not provide any evidence related to the Complainant’s underlying claims in this proceeding.  R. Exc. at 5.  PECO sates that it has reviewed these documents and concludes that they do not establish any legal rights or obligations with respect to the installation of an AMI meter or in any other way and has so informed the Complainant.  Id.

Disposition

Upon our review and consideration of the Initial Decision, the evidentiary record, and the applicable law, we shall deny the Complainant’s Exceptions and modify the Initial Decision.  We agree with the ALJ’s conclusion that the Complainant failed to meet her burden of proof in this proceeding, but respectfully disagree with the ALJ that the Complainant established a prima facie case.

Here, Ms. Gavin has specifically alleged in her Complainant that the AMI meters already installed in her neighborhood and the AMI meter that PECO plans to install at her residence constitute “dangerous meter[s]” that “have caused health problems” and represent “health . . . hazards.”  All of these allegations in her Complaint implicate our oversight authority under Section 1501 of the Code, which, as discussed supra, mandates that EDCs provide safe, adequate and reasonable service and facilities to the public.

As we have ruled in Povacz v. PECO Energy Company, Docket No. C‑2015-2475023 (Order entered March 28, 2019) (2019 Povacz Order), in order to prevail in a Section 1501 claim against an EDC alleging that an AMI meter caused or will cause adverse health effects or harm to human health, the Complainant must demonstrate by a preponderance of the evidence a conclusive causal connection between the harm to human health and the RFs from the AMI meter.  See 2019 Povacz Order, slip op., at 28-29, citing Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1993 WL 855896 (Pa. P.U.C. 1993), Docket No. 110550F0055 (Final Order entered November 12, 1993) (Woodbourne-Heaton Final Order).  As we discussed in the 2019 Povacz Order, in quasi-judicial proceedings, like this one, our safety enforcement authority under Sections 1501 and 1505 of the Code is not limited to claims involving  preponderant evidence of harm or injury already occurred resulting from the utility service or facility but also includes claims seeking prevention of harm and demonstrating  preponderant proof that a utility facility or service is unsafe and will cause harm given specific exposure conditions.  See 2019 Povacz Order, slip op., at 29-31 (citations omitted).  As the Commonwealth Court has recognized in Romeo v. Pa. PUC, 154 A.3d 422 (Pa. Cmwlth. 2017), at an evidentiary hearing, a complainant may prove the claim that an AMI meter caused or will cause adverse health effects through the complainant’s own testimony and/or “the testimony of others as well as other evidence that goes to that issue.”

In reviewing the record in this proceeding, the Complainant sought to meet her burden of proof under the Section 1501 standard mainly through circumstantial evidence.  Specifically, she offered the competent, lay witness testimony of herself and the corroborating, competent lay witness testimony of her daughter, LeeAnn Gavin, explaining the Complainant’s health symptoms experienced or observed by the Complainant and her daughter at, around and after the time AMI meters were installed in the Complainant’s neighborhood.  In accord with the ALJ, we accept and rely on their testimonies for the purpose of understanding the health symptoms of the Complainant as observed by both witnesses, as well as their concerns and personal opinions regarding the Complainant’s health and AMI meters.

Based on this evidence, the Complainant essentially has left it to us to infer that the Complainant’s health symptoms are caused by RF emissions from PECO’s AMI meter.  While we recognize that a complainant may establish a prima facie case with circumstantial evidence, the Complainant’s and the daughter’s testimonies regarding the Complainant’s health symptoms experienced or observed by the Complainant and her daughter at, around and after the time PECO installed AMI meters in the Complainant’s neighborhood, are not sufficient to support such an inference.  This is a case where neither the evidence of the timing of the installation of AMI meters in the Complainant’s neighborhood nor the Complainant’s health symptoms as described in testimony, clearly “speaks for itself” in terms of a causal connection.  Nor does the evidence of the Complainant’s health symptoms imply that exposure to RF emissions from a PECO AMI meter caused the symptoms.

In presenting her case, the Complainant did not offer any medical or scientific expert opinion testimony on the issue of whether the Complainant’s exposure to the RF emissions from PECO’s AMI meters caused or will cause adverse health effects for the Complainant.  We recognize that the Complainant and her daughter attempted at the hearing to offer their lay opinions on the issue of a causal connection between RF emissions from PECO’s AMI meters and the Complainant’s health symptoms, based on their review of various scientific/medical studies and articles gathered from internet research they conducted.  However, at the hearing the ALJ properly sustained PECO’s objection over admitting such opinion testimonies given that, pursuant to Pennsylvania Rule of Evidence 701, a witness that is not testifying as an expert may not testify in the form of opinion if it is based on scientific, technical, or other specialized knowledge within the scope of Rule 702 (relating to expert opinions).[footnoteRef:19]  Tr. at 42-45.  The Complainant and her daughter are not experts in this proceeding.  As the ALJ properly recognized in her Initial Decision, the Complainant’s and her daughter’s non-expert opinion testimonies do not constitute competent evidence on the issue of a causal connection between RF emissions from smart meters and adverse human health effects, given that the bases of such opinions included the scientific, technical or other specialized knowledge laid out in the studies and articles gathered from their internet research. [19: 		Pa. R.E. 701 and 702 are applicable to administrative agency proceedings.  Gibson v. WCAB, 580 Pa. 470, 485-86, 861 A.2d 939, 947 (Pa. 2004) (Gibson) (holding, in part, that notwithstanding the statutory maxim of 2 Pa. C.S. § 505, which mandates a relaxation of the strict rules of evidence in agency hearings and proceedings, the “evidentiary Rules 602, 701, and 702 are applicable to agency proceedings in general . . . ”).] 


Moreover, while some of the studies and articles relied upon by the Complainant and her daughter were admitted into the record collectively as Complainant Exhibit 1, the articles and studies constitute out-of-court statements, or hearsay, that does not fall within one of the recognized exceptions to the rule against hearsay.  PECO properly objected[footnoteRef:20] to the Complainant’s documents, submitted collectively as Complainant Exhibit 1, because the authors of these hearsay statements did not testify, therefore denying PECO the ability to test the veracity of their statements.[footnoteRef:21]  Tr. at 54-55.  The ALJ properly accepted into the record the Complainant’s documents not for the truth of the matter but to show that the Complainant had researched the issue.  Tr. at 56; see Walker v. Unemployment Compensation Board of Review, 367 A. 2d 366, 370 (Pa. Cmwlth. 1976) (Walker) (citations omitted) and Chapman v. Unemployment Compensation Board of Review, 20 A. 3d 603, 610, fn. 8 (Pa. Cmwlth. 2011) (Chapman).[footnoteRef:22]  Thus, we cannot rely upon the articles and studies in Complainant Exhibit 1 for the truth of the factual assertions contained therein on the issue of a causal connection between RF emissions from the AMI meters and adverse human health effects.  We can and do, however, give weight to this evidence for the limited purpose of showing that the Complainant and her daughter had researched the issue. [20: 	To be “properly objected to” in an administrative proceeding, the hearsay evidence must not fall within one of the recognized exceptions to the rule against hearsay.  Hearsay that falls within one of the recognized exceptions to the hearsay rule is competent evidence that may be relied upon by the agency.  See Chapman, supra, n.8 (finding that the Board properly relied upon a party’s admission as competent evidence as a recognized exception to the hearsay rule); see also Ruth Sanchez v. PPL Electric Utilities Corporation, Docket No. C-2015-2472600 (Order entered July 21, 2016) (Sanchez) (finding that testimony related to the issuance of a termination letter fell within the business records exception to the hearsay rule, and, therefore, was not simple hearsay, and was competent evidence to be relied upon in the proceeding to determine whether the complainant satisfied her burden of proof); see also Pa. R.E., Rules 802, 803, 803.1, 804.]  [21: 	PECO has a statutory right to cross-examine persons “as may be required for a full and true disclosure of facts.”  66 Pa. C.S. § 332(c); Answerphone v. Bell Atlantic, Inc., Docket No. C‑00892636 (Opinion and Order entered April 1, 1993), Slip op. at 13-15.]  [22: 	Under the Walker/Chapman rule, a party’s “[h]earsay evidence, properly objected to, is not competent evidence to support a finding.”  Even if hearsay evidence is “admitted without objection,” the ALJ must give the evidence “its natural probative effect and may only support a finding…if it is corroborated by any competent evidence in the record,” as “a finding of fact based solely on hearsay will not stand.”  Walker at 370 (citations omitted).] 


Accordingly, the testimonies of the Complainant and her daughter and other evidence offered by the Complainant in this proceeding fall below the required burden of proof to support a finding of fact on the issue of a conclusive causal connection between RF fields from an AMI meter and adverse human health effects.  Based on the foregoing, we believe the Complainant’s evidence is not sufficient to establish a prima facie case in demonstrating that PECO’s AMI meters are unsafe.  Thus, we respectfully disagree with the ALJ on this point, and we shall modify the Initial Decision consistent with the discussion above.  However, for the sake of providing a full analysis and discussion of the record, assuming the Complainant’s evidence is sufficient to carry the burden of proof initially, we agree with the ALJ that PECO credibly carried its burden of production in rebuttal.

[bookmark: _Hlk1712623]PECO’s rebuttal evidence included the expert testimony of Dr. Davis and Dr. Israel.  Dr. Davis is a qualified expert[footnoteRef:23] to testify on the issues in this proceeding, including, inter alia, on the scientific or technical principles relevant to the case, the RF field levels emitted from the AMR or AMI meter at issue in this case, the FCC’s process in establishing and maintaining current RF exposure limits, and the dosimetry utilized in relevant scientific studies.[footnoteRef:24] [23: 	Dr. Davis is a professor of electrical and computer engineering at the University of Maryland in College Park who studies, researches, teaches, and serves on national and international panels related to physics, biophysics, electrical engineering, electromagnetics, radiofrequency exposure and dosimetry.  Dr. Davis has a PhD in physics from the University of Manchester (England).  He has been elected as a fellow of the Institute of Electrical & Electronics Engineers (IEEE), and as a fellow of the Institute of Physics.  In his work with IEEE, he served as a member of the Committee on Man and Radiation (COMAR) and was chair of the COMAR subcommittee on RF fields.  He has served as a consultant on RF fields to the U.S. Institute of Health, the U.S. Food and Drug Administration, and United Kingdom Health Protection Agency.  Tr. at 136-140.]  [24: 	Pa. R.E. 702 permits an expert witness to testify “in the form of an opinion or otherwise . . .”  The Comment to Pa. R.E. 702 provides: “Much of the literature assumes that experts testify only in the form of an opinion.  The language ‘or otherwise’ reflects the fact that experts frequently are called upon to educate the trier of fact about the scientific or technical principles relevant to the case.”] 


In our opinion, Dr. Davis’ testimony sufficiently demonstrated that the limits on RF emissions that are established and maintained by the FCC are both relevant and persuasive to our review of the issue of whether low-level RF exposure is harmful to human health and therefore unsafe.  Concerning the FCC exposure standard, in PECO Exhibit CD-3, Dr. Davis explained that the FCC has determined safe public exposure levels for RF fields from devices that transmit RF signals, such as PECO’s AMI meters.  Dr. Davis explained that in establishing and maintaining these standards, the FCC consults closely with the Food and Drug Administration (FDA), the Occupational Safety and Health Administration (OSHA), the Environmental Protection Agency (EPA) and the National Institute of Occupational Safety and Health (NIOSH).  Dr. Davis further explained that in setting its standards, the FCC considered studies of both thermal exposure (i.e., those that can produce tissue heating) and non-thermal exposure levels (i.e., those that are too low to produce tissue heating).  The studies of the non-thermal exposures did not show that they caused any adverse biological effects.  PECO Exh. CD‑3.  Dr. Davis’ testimony sufficiently demonstrated that the RF field exposure from a PECO smart meter, when considered either at an average or a peak level, is significantly lower than the FCC’s limit.  Tr. at 144-145, 149; PECO Exh. CD-5.

Regarding the Complainant’s allegations that PECO’s AMI system uses particularly harmful “pulses” to communicate usage, resulting in up to 25,000 transmissions, or “pulses” per meter per day, we find the testimonies of PECO witnesses Mr. Pritchard and Dr. Davis to be overwhelmingly convincing.  As to the number of transmissions per day, Mr. Pritchard testified that PECO’s AMI meters contain a FlexNet radio that transmits usage information to PECO six or eight times a day.  FOF No. 37; Tr. at 99-100.  Therefore, the record evidence is clear that PECO’s AMI system transmits with a periodicity that is far below the 25,000 times per day periodicity that concerns the Complainant.  Furthermore, as noted by the ALJ, the overwhelming testimony provided by Mr. Pritchard and Dr. Davis was that, “unlike other users of AMI technology, PECO chose an AMI system that is not a mesh system, which requires more frequent communication, and therefore, the EMF emissions from PECO’s meters do not use pulses for communication.”  I.D. at 17.

Further, as noted by the ALJ, Dr. Davis testified that the Complainant’s daily exposure to RFs would be reduced by 79% should the Complainant’s existing AMR meter be replaced with a new AMI meter.  I.D. at 18, citing Tr. at 154-155.

Dr. Israel also is a qualified expert in this proceeding in medicine and medical research and, specifically, in human exposure to RF fields and EMFs and human health.[footnoteRef:25]  I.D. at 19.  He offered his expert opinion on the issue of the causal connection between low-level RF exposure from a PECO smart meter and adverse human health effects.  Dr. Israel’s unequivocal opinion was offered to a reasonable degree of medical certainty based upon his review of available scientific studies, research and reports.[footnoteRef:26]  His expert opinion stated that exposure to the low-level RF fields from a PECO smart meter will not be harmful to the Complainant’s health.  Dr. Israel’s expert opinion meets PECO’s required burden of production and constitutes legally competent evidence to support a finding of fact that there is no causal connection between RF fields from an AMI meter and adverse human health effects. [25: 	Dr. Israel attended the Albert Einstein College of Medicine, completed an internship and residency at Harvard Medical School, has worked at the National Institute of Health and has been a professor of medicine and medical research at numerous medical schools, including Dartmouth.  He has been the Director of the Dartmouth Cancer Center, had a research laboratory at Dartmouth, and had been the chief administrator of the Cancer Center.  He has studied RF fields and health effects.  Dr. Israel began to examine the research on EMFs, including RF fields, and health effects during his tenure at the National Cancer Institute more than twenty-five years ago.  He has continued to follow the research literature on this subject since that time.  Dr. Israel provided that he has been conducting medical research for forty years on topics including systems biology, biochemistry, cell biology, cancer, molecular biology and molecular genetics and has published over 200 papers reporting on his research in medical or scientific journals.  Dr. Israel stated that after completing his residency, he pursued medical research at the National institutes of Health, and then the Pediatric Branch of the National Cancer Institute.  Tr. at 185-190.]  [26: 	See Halaski v. Hilton Hotel, 487 Pa. 313, 409 A.2d 367, 369, n.2 (Pa. 1979) (Halaski) (quoting Menarde v. Philadelphia Transportation Co., 376 Pa. 497, 501, 103 A.2d 681, 684 (1954) (“[T]he expert has to testify, not that the condition of claimant might have, or even probably did, come from the cause alleged, but that in his professional opinion the result in question came from the cause alleged.  A less direct expression of opinion falls below the required standard of proof and does not constitute legally competent evidence.”).] 


Because PECO met its burden of evidence production, the burden of production shifted back to the Complainant.  The Complainant did not introduce further evidence into the record to demonstrate a conclusive causal connection between the low-level RF fields from a PECO smart meter and adverse health effects for the Complainant.  Thus, we affirm the ALJ’s conclusion that the Complainant did not meet her burden of proof in this proceeding.

[bookmark: _Hlk10704348]The Complainant has failed to demonstrate that the RF exposure from a PECO smart meter is unsafe.  Accordingly, her request to not receive an AMI meter as part of receiving electric service from PECO is essentially the same as any other opt out request based on customer preference.  Previously, we have held that we do not have the authority, absent directive in the form of legislation, to prohibit the Company from installing a smart meter where a customer does not want one.  See January 2013 Povacz Order.  We have held that similarly situated Companies would be in violation of the law if they did not install a smart meter at similarly situated complainants’ residences.  Id.; Frompovich at 10.  Therefore, there is no provision in Pennsylvania law to allow a customer to opt out from the installation of an AMI meter, and therefore, this requested relief is outside of the Commission’s jurisdiction and authority.

To the extent that the Complainant desires the ability to “opt out” of the smart meter installation, she could advocate for such ability before the General Assembly, which is considering amending Section 2807(f) in some pending bills including: PA House Bill Nos. 1564 and 1565; and Senate Bill No. 443.  These bills are not yet law.

[bookmark: _Toc2158824]Conclusion

For the reasons discussed herein, we shall deny the Complainant’s Exceptions, adopt, in part, and modify, in part, the ALJ’s Initial Decision, and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions filed by Theresa Gavin on July 26, 2018, to the Initial Decision of Administrative Law Judge Darlene D. Heep, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on June 26, 2018, is adopted, in part, and modified, in part, consistent with this Opinion and Order.

3.	That the Complaint filed by Theresa Gavin on July 24, 2017, at this docket, is dismissed.

4.	That this proceeding be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  July 11, 2019

[bookmark: _GoBack]ORDER ENTERED:  July 11, 2019
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