BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael Trbovich					:
							:
	v.						:		C-2019-3009762								:
West Penn Natural Gas Company			:



ORDER GRANTING PRELIMINARY OBJECTIONS (IN PART)
AND DISMISSING A PORTION OF THE COMPLAINT


[bookmark: _Hlk533062070]		On April 29, 2019, Michael Trbovich filed with the Pennsylvania Public Utility Commission a formal Complaint against West Penn Power Company (West Penn), at Docket Number C-2019-3009762.  In the Complaint, Mr. Trbovich stated that West Penn has failed to adequately maintain its power lines and systems, causing power surges and damages to his home and property.  As part of the requested relief, Mr. Trbovich requests that he be reimbursed for the cost of damages to his home in the amount of $593.35.  The Complaint was served by the Commission on May 9, 2019.

On May 29, 2019, West Penn filed an Answer with New Matter in response to the Complaint.  Also on May 29, 2019, West Penn filed Preliminary Objections to the Complaint, stating, among other things, that the Complaint was improperly seeking money damages that the Commission could not legally award.  In the Answer, New Matter, and Preliminary Objections, West Penn requested that the Complaint be dismissed.  Mr. Trbovich filed a response to the New Matter and Preliminary Objections on June 10, 2019.

The Preliminary Objections were assigned to me for a ruling via a Motion Judge Assignment Notice dated June 14, 2019.  For the reasons discussed below, the Preliminary Objections will be granted in part, and the portion of the Complaint seeking money damages will be stricken.  The remaining portions of Mr. Trbovich’s Complaint will be heard during an Initial Hearing to be scheduled in this case.
The Commission’s Rules of Administrative Practice and Procedure provide for the filing of preliminary objections.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  The Commission’s Rules at 52 Pa. Code § 5.101(a) limit preliminary objections to the following grounds:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)	Insufficient specificity of a pleading.
(4)	Legal insufficiency of a pleading.
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
(7)	Standing of a party to participate in the proceeding.


For purposes of disposing of the preliminary objections, the Commission must accept as true all well pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view all complaints in the light most favorable to the complainant and should dismiss the complaint only if it appears that the complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  “For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] … admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. P.U.C. 489, 491 (1991).

		In this case, West Penn contends, among other things, that the Complaint was improperly seeking money damages that the Commission could not legally award.  In the Complaint, Mr. Trbovich stated that he expects reimbursement from West Penn in the amount of $593.35.  Viewing the Complaint in the light most favorable to Mr. Trbovich, as I am required to do, it is clear that Mr. Trbovich is seeking money damages from West Penn in a portion of the Complaint.  However, as noted by the Pennsylvania Supreme Court in the case of Elkin v. Bell Telephone:

[bookmark: PAGE_7387]In spite of the PUC's rather extensive statutory responsibility for ensuring the adequacy, efficiency, safety and reasonableness of public utility services, we recognized in Feingold v. Bell of Pennsylvania that the Courts of Common Pleas have original jurisdiction to entertain suits for damages against public utilities based upon asserted failure to provide adequate services, even though the subject matter of the complaint is encompassed by the Public Utility Law. Traditional judicial remedies such as damages had been preserved by the Public Utility Law, and since the legislature had withheld from the PUC the power to award damages, this Court concluded that the courts must have jurisdiction over all damage actions.


Elkin v. Bell Telephone Co. of Pa., 420 A.2d 371, 375 (Pa. 1980) (citing Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977)); see also, Poorbaugh v. Pa. P.U.C., 666 A.2d 744 (Pa. Cmwlth. 1995).

		It is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth. 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977).  The statutory array of Commission remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility.  Id. at 794.  See also, Rose Kollar, and Robert and Audrey Pavuchak v. Pennsylvania-American Water Company, Docket No. C‑20042788; Jerry Prosser v. Columbia Gas of Pa, Inc., Docket No. C-20066376.

		Given these limitations, assuming Mr. Trbovich could prove that West Penn is responsible for his money damages, he would need to pursue those matters in a court of general legal jurisdiction such as a Magisterial District Court or a Court of Common Pleas.  As a result, I cannot rule on any of Mr. Trbovich’s requests for such general legal damages, and the Preliminary Objections are granted in that regard and that portion of the Complaint is dismissed.

		Although I am dismissing the portion of the Complaint that requests money damages, the remaining claims of Mr. Trbovich will be heard during a hearing in this matter, since they involve allegations that West Penn is improperly maintaining its power lines and system, is not adequately responding to customer concerns and inquiries, and is not adequately responding to power outages and surges cause by West Penn’s improper maintenance practices.  Treating those allegations as true for purposes of my ruling on the Preliminary Objections (as I am required to do), those claims are within the Commission’s jurisdiction as they revolve around the question of whether West Penn is providing reasonable service to its customers, as required by Section 1501 of the Public Utility Code (66 Pa.C.S.A. § 1501) and the Commission’s Regulations in Title 52 of the Pa. Code.

ORDER


	THEREFORE,

	IT IS ORDERED:

1. That the Preliminary Objections filed by West Penn Power Company in the above-captioned proceeding at Docket Number C-2019-3009762 are granted in part.
2. [bookmark: _Hlk533062773]That any claims in the Complaint filed by Michael Trbovich against West Penn Power Company at Docket Number C-2019-3009762 are dismissed insofar as they relate to claims for monetary damages.

3. That the remaining issues set forth in the Complaint shall be heard during an Initial Hearing in this case.


		
Date:  July 11, 2019						      /s/		
						Andrew M. Calvelli
						Administrative Law Judge
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