BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robin M. Woods 					:
							:
		v.					:		C-2019-3009165
							:
Duquesne Light Company				:
			


ORDER DENYING MOTION FOR JUDGMENT ON THE PLEADINGS 


On April 1, 2019, Robin Woods (Complainant or Ms. Woods) filed a complaint seeking a credit on her electric account of $7,400.80.  She averred that she does not need a payment plan as her bills average $85 per month.  Complaint at 3.  The Complaint was served upon Duquesne Light Company (Respondent or Duquesne Light) on April 15, 2019. 
On May 29, 2019, a Notice of Hearing was issued scheduling a hearing on July  22, 2019.  A Prehearing Order was issued on June 3, 2019.  On May 3, 2019, Respondent filed an Answer and New Matter denying the material averments in the Complaint and averring that Complainant filed nine complaints with the Commission within a two-year period and is abusing the Commission’s administrative process.  
On June 17, 2019, Duquesne Light filed a Motion for Judgment on the Pleadings with a notice to plead attached.  Respondent claims no genuine issue of material fact exists because the facts as averred by Complainant in addition to those averred in New Matter if taken as true, show it is undisputed Complainant filed nine similar complaints in the past two years.  Thus, the instant complaint should be dismissed for abuse of process.    To date, Complainant has not filed a response to the Motion, which is now ripe for a decision.
A Motion for Judgment On the Pleadings is appropriate when the pleadings show that there is no factual dispute and the moving party is entitled to judgment as a matter of law.  


4

§ 5.102. Motions for summary judgment and judgment on the pleadings.
 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 
 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 
 (c)  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 
 (d)  Decisions on motions. 
   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 
* * *
52 Pa. Code § 5.102.  
When deciding on a motion for summary judgment, all doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thompson Coal Co. v. Pike Coal Co., 488 Pa. 198, 412 A.2d 466 (1979).  However, once a motion for summary judgment is properly made and supported, it is generally accepted that the nonmoving party may not simply rest upon the mere allegations or denials of its pleading, but must set forth facts showing that there is a genuine issue for trial.  Fiffick v. GAF Corporation, 603 A.2d 208 (Pa. 
1
Super. 1991) (Discussing the Pennsylvania Rules of Civil Procedure);   Anderson v. Liberty Lobby, Inc., Inc., 477 U.S. 242 (1986) (Discussing the Federal Rules of Civil Procedure).
The Commission opined a similarly situated Complainant to Ms. Woods was entitled to a hearing in Mark Mazza v. PECO Energy Company, Docket No. C-2011-2235775 (Opinion and Order entered December 1, 2011).  In that case, the Commission reversed my Initial Decision, which had granted preliminary objections and dismissed a Complaint under the doctrine of lis pendens as Mr. Mazza had more than one complaint proceeding pending at the time he filed a complaint against an electric distribution company seeking to avoid termination of service for failure to timely pay his bills.  The Commission held:
We cannot conclude that the three prongs of the lis pendens doctrine have been met in this case because the causes of action are not identical.   In Complaints 1 and 2, the Complainant alleged that in 2009, PECO improperly terminated the Complainant’s service without notice and requested a payment arrangement.  In Complaint 3, the Complainant contested a 10-day termination notice that PECO issued on March 26, 2010, while Complaints 1 and 2 were still pending.  Complaint 4, filed April 4, 2011, contends that a shutoff notice issued by PECO was improper and insufficient.  Complaint 4 at 1-2.  While Complaint 4 does not clearly indicate the date of the alleged improper notice, the Supplement filed May 4, 2011, clarifies that Complainant was referring to a 10-day shut off notice issued by PECO on March 24, 2011.  In addition, the Supplement contests a 72-hour shut off notice issued by PECO on May 2, 2011, while Complaint 4 was pending.  
* **

Complaint 4 is not barred by Complaints 1-3 to the extent that Complaint 4 concerns different events.  We do not believe that the ongoing litigation about the propriety of actions taken in 2009 and 2010 precludes the Complainant from challenging actions taken by PECO in 2011.  Since Complaint 4 does not concern the same events as those involved in Complaint’s 1-3, we cannot grant the Preliminary Objection.

We find that this case is similar to Anderson v. PECO Energy Company, Docket No. C-2009-2136754 (Order entered May 20, 2011).  That case involved a Judgment on the Pleadings, filed by the same utility involved in the instant case, contending that the complainant’s bill dispute was barred by the doctrines of res judicata and collateral estoppel.  The ALJ agreed, finding that the complainant had previously litigated a bill dispute with the respondent.  We reversed, in part, because the complainant contested bills in the second proceeding that were not contested in the first proceeding.  To the extent that the instant Complaint concerns a different set of facts than those involved in the prior cases, the Complaint is not barred by the prior litigation. 

Id.
The Commission has on occasion precluded a party from filing further informal and formal complaints when the party has been an abuser of the system.  In Sheri Seidenstricker v. Metropolitan Edison Company, Docket No. F‑2008‑2019388 (Final Order entered July 28, 2009), the Commission adopted the Administrative Law Judge’s Initial Decision which, inter alia, ordered that complainant be precluded from filing further informal and formal complaints pertaining to the same account until such time as the current balance on that account was paid in full, after finding that complainant had abused the system by using its provisions to prevent termination of service over the course of many years while receiving electric utility service from respondent and accruing a large outstanding balance.  Similarly, in Mazza v. PECO Energy Co., Docket No. C-2012-2318472, the Commission ultimately found an abuse of process (Opinion and Order entered April 23, 2014) and precluded the filing of future complaints until the arrearage on the account was satisfied. 

In the instant case, accepting as true Complainant’s averments and the New Matter of Respondent, there is insufficient evidence before me to conclude that there has been an abuse of process and the prior complaint proceedings are identical to the instant complaint.  Respondent’s Exhibit B attached to the Answer and New Matter shows a Summary of Complaints/Decisions, and 9 decisions are Bureau of Consumer Services decisions in response to informal complaint proceedings.  Although one formal complaint was filed at Docket No. F-2018-3003831 on August 3, 2018, this was resolved by the filing of a certificate of satisfaction.   There was only one prior formal complaint involving a disputed account balance of $7,321.98.   

[bookmark: 5.371.]Complainant is required to pay undisputed amounts during the pendency of the complaint process.  52 Pa. Code § 56.181.  In addition, the Commission may impose sanctions in a case involving abuse of due process such as barring the filing of future complaints regarding a particular service address.  However, there remains a genuine issue as to material fact regarding whether Complainant is entitled to a credit on her account and whether the filing of the instant complaint is an abuse of process.  Accordingly, the Motion for Judgment on the Pleadings shall be denied and this case shall proceed to litigation.

ORDER


		THEREFORE,

IT IS ORDERED:

1. That the Motion of Duquesne Light Company For Judgment on the Pleadings is denied. 

2. That the case at C-2019-3009165 shall proceed to hearing as scheduled on July 22, 2019. 

	
Date: July 16, 2019					/s/					
						Elizabeth H. Barnes
						Administrative Law Judge
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On April 1, 2019, Robin Woods 
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On June 17, 2019, Duquesne Light filed a Motion for Judgment on the Pleadings 


with a notice to plead attached.  
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To date, Complainant has 
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A Motion for Judgment On the Pleadings 


is appropriate when the pleadings show 


that there is no factual dispute and the moving party is entitled to judgment as a matter of law.  
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