BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Tanya Johnson




fillin "Complainant's name" \d "":

:


v.





:

C-2019-3010028







:

:
Philadelphia Gas Works



:
ORDER GRANTING IN PART AND DENYING IN PART
PRELIMINARY OBJECTIONS



On May 16, 2019, Tanya Johnson (Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant placed a checkmark in the box marked “[o]ther” and wrote in “[t]his bill was not my bill.  I received paper work stating that the bill was at statute of limitation.”  As relief, the Complainant requested “[t]o have this bill dismissed and the lien removed from my property.”  



On June 10, 2019, PGW filed an Answer with New Matter to the Complaint.  In its Answer, PGW denied that the bill for service at 1240 W. Oakdale Street, Philadelphia (service address) is not the Complainant’s bill.  PGW averred that the Complainant misstated the status of the account and a previous Complaint at Docket No. C-2016-2549620 concerning money owed to PGW for gas service to the service address, which was dismissed in part and the remainder of the matter withdrawn by the Complainant on December 5, 2017.  



PGW further averred: that the Complainant established service at the service address on July 3, 1998; that the property is listed as residential gas heat and domestic appliances; that the property is equipped with an Automatic Meter Reading (AMR) device; that City records indicate that the Complainant has been the property owner of the service address since February 22, 2019; that on October 9, 2015, PGW completed a pay-off form at the request of the Police and Fire Federal Credit Union for a PGW account showing a final balance of $6,830.26 issued to the Complainant in April 2005; that on June 7, 2016, the Complainant filed a formal Complaint which was docketed at C-2016-2549620 to which PGW filed an answer and preliminary objections on the grounds that the Commission lacks jurisdiction on the matter to the extent that it pertains to the validity or enforcement of a municipal lien and that the subject of the Complaint was beyond the statute of limitations; that the presiding officer issued an order on August 19, 2016, dismissing the Complaint in part because the Commission lacked jurisdiction to decide on the validity or enforcement of a municipal lien and also because the dispute of the underlying final bill issued in April 2005 was beyond the statute of limitations; that the presiding officer allowed the matter to proceed only to the extent that the Complainant disputed bills rendered after May 2012; and that on December 5, 2017, the Complainant submitted a written request to withdraw the Complaint which was granted by the Commission.  In its New Matter, PGW averred that, pursuant to 66 Pa.C.S. § 3314,
 the Commission does not have jurisdiction over this matter since it has been more than three years since the liability arose in 2005.  PGW requested that the Complaint be dismissed.  PGW endorsed its New Matter with a Notice to Plead.  The Complainant’s response to PGW’s New Matter was due on or before July 1, 2019.
  The Complainant did not file a reply to PGW’s New Matter.


Also on June 10, 2019, PGW filed Preliminary Objections and Motion to Strike to the Complainant’s Complaint.  In its Preliminary Objections, PGW noted that the Commission has repeatedly recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Accordingly, PGW maintained that since the Commission is without jurisdiction to decide on matters involving the imposition of the municipal lien, the Complainant’s request for relief is “impertinent matter” within the use and meaning of 52 Pa.Code § 5.101(a)(2) and should be stricken from the Complaint.  PGW endorsed its Preliminary Objections with a Notice to Plead.  The Complainant’s response to PGW’s New Matter was due on or before June 20, 2019.
  The Complainant did not file a reply to PGW’s Preliminary Objections.  


By Hearing Notice dated July 9, 2019, the matter, including PGW’s outstanding Preliminary Objections, was assigned to me.  



For the reasons discussed below, PGW’s Preliminary Objections are granted in part and denied in part.  
DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of Preliminary Objections.  52 Pa.Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  The Commission’s Rules provide, in relevant part:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.


(7)
Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).  

In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General v. State Employees’ Retirement System, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); P.J.S. v.  State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996).  The Commission may not rely upon the factual assertions of the moving party (PGW) but must accept as true, for purposes of disposing of the motion, all well pleaded, material facts of the nonmoving party (Complainant), as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth, 490 A. 2d 402 (Pa. 1985); Commonwealth v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).
In the present case, the Complainant specifically averred that “[t]his bill was not my bill.  I received paper work stating that the bill was at statute of limitation.”  As relief, the Complainant requested “[t]o have this bill dismissed and the lien removed from my property.”  The Complainant did not provide any additional explanation regarding the claims raised in her Complaint.
As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §101 et seq.  Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 235 A.2d 602 (Pa. 1967).  Indeed, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. den., 637 A.2d 293 (Pa. 1993).
Viewing the Complaint in the light most favorable to the Complainant, the Complainant owns a property in the City of Philadelphia and seeks removal of a lien placed on that property.  It should be noted that the lien referenced by the Complainant would have been filed by the City of Philadelphia and not PGW.  Only the City, being a municipality, can file a municipal lien.  PGW is a municipal utility that is wholly owned by the City of Philadelphia.  It does not meet the legal definition of an entity authorized to file a lien to enforce a municipal claim as set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. § 7101.  Consequently, when PGW provides natural gas service to an entity within the borders of the City and is not paid, it is the City that has a municipal claim which it can enforce by way of a lien on the property that was provided natural gas service.
The Commission has repeatedly recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  See, Pitt v. Philadelphia Gas Works, Docket Number C-2009-2140025 (Final Order entered April 29, 2010), and cases cited therein.  See also, Vata v. Philadelphia Gas Works, Docket Number C-2009-2149960 (Opinion and Order entered August 24, 2010).  

By way of further background, the procedure which the City must follow to establish a lien on a specific property, such as the Service Address, is set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. §§ 7106(b), (c), 7143.  The lien is docketed with the Prothonotary (a clerk of the court) and maintained in an in rem index (an index maintained by property identification rather than by party name).  See, 53 P.S. § 7106(b).  Enforcement of the lien is a judicial procedure controlled by the Court of Common Pleas, with due process safeguards provided to protect the rights of interested parties.  See, Newberry Twp. v. Stambaugh, 848 A.2d 173 (Pa. Cmwlth. 2004), app. denied, 860 A.2d 491 (Pa. 2004), 53 P.S. §§ 7106(c), 7283.  Ultimate recovery of the amount of the municipal claims resulting in the lien is effectuated by a court ordered sheriff’s sale.  53 P.S. § 7283.
In the instant case, the Complainant’s issues regarding the municipal lien of the City is within the jurisdiction of the Court of Common Pleas of Philadelphia County
, not the Commission.  Municipal lien proceedings are exclusively matters of judicial, not administrative, jurisdiction.

Based on the foregoing, any relief sought by the Complainant regarding municipal liens must be obtained under the procedures established by the Municipal Claim and Tax Lien Law and are outside the jurisdiction of the Commission.  Accordingly, to the extent that the Complainant is seeking relief regarding the validity or enforcement of a municipal lien, the claim is dismissed.  

The Commission may, however, retain jurisdiction if there are underlying issues involved in the Complaint over which the Commission does have jurisdiction.  Larry and Gail Newman v. Philadelphia Gas Works, C-2011-2273565 (Final Order and Opinion issued March 29, 2012).  The Complainant here states that “[t]his bill was not my bill.  I received paper work stating that the bill was at statute of limitation.”  There is no dispute that the Commission has jurisdiction over billing issues, including billing issues underlying the lien.  Janay Keys v. Philadelphia Gas Works, Docket No. C-2014-2428021 (Opinion and Order adopted February 11, 2016).  Proceedings with respect to this issue will continue.  However, I must note that although the Complainant does not specify any particular dates of the bill she is challenging, PGW indicated that the final bill associated with this lean was issued in April 2005, more than 14 years before the Complainant filed this Complaint.  Regarding the limitation of actions and cumulation of remedies, the Public Utility Code provides in pertinent part that:

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose.  

66 Pa.C.S. § 3314(a)(emphasis added).  Therefore, if the billing issues the Complainant seeks to address occurred beyond the statute of limitations set out at 66 Pa.C.S. § 3314 (i.e., if these billing issues arose prior to May 16, 2016, which is three years to the day before the Complainant filed this Complaint), they cannot be addressed and will be dismissed at the hearing.  Only billing issues that arose at the service address after May 16, 2016, may be addressed during the hearing.  
ORDER


THEREFORE,



IT IS ORDERED:

1. That the Preliminary Objections filed by Philadelphia Gas Works in the matter captioned as Tanya Johnson v. Philadelphia Gas Works at Docket No. C-2019-3010028 are granted in part and denied in part; 
2. That the portion of the Complaint requesting that the Pennsylvania Public Utility Commission rule on the filing of the lien against the property of Tanya Johnson, on the validity of the lien, or on the enforcement of the lien, is stricken from the Complaint; and

3. That the hearing set for August 20, 2019 will proceed as scheduled to address any billing claims that arose at the service address on or after May 16, 2016.
Date:
July 22, 2019






/s/










Christopher P. Pell







Deputy Chief Administrative Law Judge
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� 	In its New Matter, PGW cited this section as 66 Pa.C.S. §1314.


� 	55 Pa. Code § 5.63(a)


� 	55 Pa. Code § 5.101(f).


�	Or the Municipal Court of Philadelphia if the amount is within its jurisdiction.  53 P.S. § 7101 et seq.
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