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BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by both Alan V. Schmukler, (Mr. Schmukler or the Complainant) on August 28, 2018, and PPL Electric Utilities Corporation (PPL) on September 5, 2018, in response to the Initial Decision of Administrative Law Judge (ALJ) Elizabeth H. Barnes, served on the Parties on August 16, 2018, in the above-captioned proceeding.  PPL filed Replies to the Complainant’s Exceptions on September 17, 2018. The Complainant did not file Replies to PPL’s Exceptions.  The ALJ’s Initial Decision denied the Formal Complaint (Complaint) filed by the Complainant on August 11, 2017.  For the reasons discussed below, consistent with this Opinion and Order, we shall (1) deny the Complainant’s Exceptions; (2) grant PPL’s Exceptions; (3) modify, in part, and adopt, in part, the Initial Decision of ALJ Barnes; and (4) dismiss  the Complaint.
[bookmark: _Toc6833459]
1. [bookmark: _Toc13734011]Background

This case involves an inquiry concerning the safety of the Complainant’s exposure to the level of radio frequency (RF) fields, or electromagnetic fields (EMFs), from the advanced metering infrastructure (AMI) meter, or smart meter, that PPL proposes to install at the Complainant’s residence and use in the ordinary course to measure the Complainant’s electricity consumption.
 
PPL is an electric distribution company (EDC) subject to the jurisdiction of the Commission.  PPL furnishes, owns and maintains the meters in its distribution system.

Act 129 of 2008 (Act 129 or Act), inter alia, amended Chapter 28 of the Public Utility Code (Code) and required EDCs with more than 100,000 customers to file smart meter technology procurement and installation plans for Commission approval and to furnish smart meter technology within its service territory in accordance with the provisions of the Act.  Section 2807(f) of the Code provides as follows:

(f) Smart Meter technology and time of use rates. 

(1) Within nine months after the effective date of this paragraph, electric distribution companies shall file a Smart Meter technology procurement and installation plan with the commission for approval.  The plan shall describe the Smart Meter technologies the electric distribution company proposes to install in accordance with paragraph (2). 

(2) Electric distribution companies shall furnish Smart Meter technology as follows: 

(i) Upon request from a customer that agrees to pay the cost of the Smart Meter at the time of the request.

(ii) In new building construction.

(iii) In accordance with a depreciation schedule not to exceed 15 years.

66 Pa. C.S. § 2807(f).  The General Assembly found that it was “in the public interest” to implement the measures set forth in Act 129 and that the universal installation of smart meters would enhance the “health, safety and prosperity” of Pennsylvania’s citizens through the “availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost.”  See H.B. 2200, 192d Gen. Assemb., Reg. Sess. (Pa. 2008)).

By Order entered June 24, 2009, the Commission directed all EDCs subject to Act 129’s smart meter requirements, including PPL, to universally deploy smart meter technology within their respective service territories in the Commonwealth in accordance with a depreciation schedule not to exceed fifteen years and in accordance with other guidelines established therein.  See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).

[bookmark: _Hlk5781913]Through its subsequently filed Smart Meter Technology Procurement and Installation Plan, PPL sought and obtained the Commission’s approval to replace its existing powerline carrier (PLC) system with an RF Mesh system, deploying RF Mesh meters for substantially all customers within its service territory between 2017 and 2019.  See Petition of PPL Electric Utilities Corporation for Approval of Its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2014-2430781 (Opinion and Order entered September 3, 2015) (2015 Smart Meter Order).

PPL, in carrying out its obligations under Act 129 and the relevant Commission Orders implementing Act 129, sent a letter to the Complainant on July 31, 2017, notifying him of its plan to install a smart meter on his property within approximately the next three weeks.  The Company installed the new RF Mesh meter on the Complainant’s neighbor’s property on or about August 14, 2017.  The RF Mesh meter to be installed at the Complainant’s residential account is the Landis + Gyr Focus AXR‑SD meter.  Tr. at 245; PPL Exh. 2.  On August 11, 2017, the Complainant initiated the instant Complaint proceeding to contest PPL’s planned installation of the new AMI meter at his property, alleging, among other things, that such meters are health hazards and cause fires.  The Complainant and PPL eventually litigated this matter in an evidentiary hearing before ALJ Barnes.  After the hearing concluded, ALJ Barnes’ written Initial Decision concluded that the Complainant failed to satisfy his burden of proof with respect to the claims contained in the Complaint.  The Complainant and PPL filed Exceptions to the Initial Decision, and PPL filed Replies thereto.  This Order addresses the Complainant’s and PPL’s Exceptions.
[bookmark: _Toc6833460][bookmark: _Toc13734012]History of the Proceeding

On August 11, 2017, Mr. Schmukler filed the Complaint with the Commission against PPL in which he stated that he has had an electromagnetic hypersensitivity (EHS) disability for thirty years and wishes to opt out of a smart meter installation at his residence (Service Address) for health reasons and because smart meters are fire hazards and unsafe.  The Complainant also requested that any smart meter be removed from his neighbor’s residence (Neighbor’s Address) as he shares a common wall with the neighbor and his neighbor’s smart meter is negatively affecting his health.  Complaint at 2-5.  The Complaint was served upon PPL on September 26, 2017.[footnoteRef:1]  For relief, the Complainant is requesting, inter alia, that the Commission direct PPL to: (1) allow him to continue to use his analog meter; and (2) accommodate his disability by removing the smart meter from the Neighbor’s Address.  Complaint at 5. [1: 	PPL signed a waiver of the Section 702 requirement for registered or certified mail service of formal complaints, 66 Pa. C.S. § 702, and agreed to electronic service under the Commission’s waiver of 702 program.  See In Re: Electronic Service of Formal Complaints, Secretarial Letter Dated December 22, 2014, at Docket Nos. M‑2013-2398153 et al. Service is listed in the electronic Audit History of the case as entered by the Secretary’s Bureau as having been effected on September 26, 2017 because an attempt to e-serve on August 25, 2017 was unsuccessful.  Additionally, in its Main Brief, PPL stated it was served on the Complainant on September 26, 2017.  Thus, PPL’s Answer filed on October 16, 2017 is deemed timely filed.] 


On October 16, 2017, PPL filed an Answer with New Matter to the Complaint.  In the Answer, PPL denied that the smart meter will have adverse health effects and that the Company is installing these meters in compliance with its obligations under Act 129 and Commission orders.  PPL also asserted that termination of service is authorized where a customer refuses to provide access to a meter.  Answer at 1-3.  Regarding the Complainant’s request that PPL remove any smart meter from the Neighbor’s Address, the Company averred that the Complainant failed to establish that he is authorized to represent the neighbor’s interest in this matter and that nothing in the Code permits the Commission to entertain the type of action requested by the Complainant.  Id. at 3.

On March 6, 2018, PPL filed a Motion in Limine seeking to exclude the Complainant’s pre-marked exhibits from being admitted into evidence.  Oral argument regarding the Motion in Limine was heard at the hearing on March 9, 2018.

[bookmark: _Hlk14771481]At the hearing on March 9, 2018, the Complainant[footnoteRef:2] appeared pro se with one witness, Mr. William Bathgate, EE, ME.[footnoteRef:3]  The Complainant also offered twenty-four exhibits (Complainant Exhibit Nos. 1, 1B, 1C, 2, 2B, 3, 5, 6, 8, 10, 12, 13, 14, 15, 16, 17, 18, 21-27), which were admitted into the record.  PPL appeared and was represented by counsels, Devin Ryan, Esquire and Curtis Renner, Esquire, who presented four witnesses: William Hennegan,[footnoteRef:4] Scott Larson,[footnoteRef:5] Christopher Davis, Ph.D.,[footnoteRef:6] William Hennegan,[footnoteRef:7] Scott Larson,[footnoteRef:8] Christopher Davis, Ph.D.,[footnoteRef:9] and Mark Israel, M.D.[footnoteRef:10]  PPL also offered four exhibits (Exhibit Nos. 2-6) and statements (PPL Statement Nos. 1 and 2), which were also admitted. [2: 	The Complainant is seventy-three years old with work experience in Respiratory Therapy at the Einstein Hospital, Philadelphia and is a Hearing Examiner and Investigator for the Philadelphia Commission on Human Relations (PCHR).  Tr. at 14; Complainant Introduction.  He graduated from Temple University in 1979 with a Bachelor of Arts degree in Interpersonal Communications.  The Complainant has no college degrees in Medicine, Physics, Chemistry, Engineering, Electromagnetics or Bioelectromagnetics.  Tr. at 197-198.  Mr. Schmukler is a homeopathy teacher/consultant and the author of “Homeopathy – An A to Z Home Handbook” that was published on July 8, 2006.  Id. at 200, C Introduction.  The Complainant does not possess a certification in homeopathy.  Tr. at 199.]  [3: 	Mr. Bathgate is a retired Electrical and Mechanical Engineer.  He worked for eight years as Head of Project Development in Power Switching and Distribution Systems at Emerson Electric Corporation, St. Louis, Missouri.  Mr. Bathgate holds Mechanical and Electrical Engineering degrees from Iowa State University and the University of Illinois but is not a licensed engineer. Tr. at 29-33.  Mr. Bathgate has experience taking apart AMI meters, in particular the Landis + Gyr Focus AXR-SD meter.  Id. at 34, 39-40.  However, while Mr. Bathgate is an electrical engineering expert with knowledge in the area of radiofrequency, he is neither a physicist nor a medical doctor. Id. at 40-41.]  [4: 	Mr. Hennegan holds a Bachelor of Science degree in Electrical Engineering from Lafayette College and an MBA from Villanova University.  He is the Manager of AMI Business Integration for PPL and manages PPL’s AMI project.  Prior to joining PPL in 2012, Mr. Hennegan had over twenty-five years in the electric utility industry with another utility and with a vendor to provide services through utilities.  Tr. at 214.]  [5: 	Mr. Larson holds a Bachelor of Science degree in Electrical Engineering Technology from the Pennsylvania College of Technology.  Mr. Larson is a Senior Engineer at PPL’s Meter Shop in Hazleton, Pennsylvania, where he deals with the day-to-day meter testing operations at the facility.  Prior to joining PPL, Mr. Larson worked for Lockheed Martin’s field service team as an Electrical Engineer in charge of fire repair and radar systems.  Tr. at 230.]  [6: 	Dr. Davis is a highly experienced scientific researcher and teacher.  Dr. Davis has a Ph.D. in Physics and is a full Professor with an endowed Chair at the University of Maryland, where he has taught Physics, Electrical Engineering, Electromagnetics, and Radio Frequency Electromagnetics to graduate and undergraduate students for over thirty years.  In addition to his teaching, Dr. Davis is also an active scientific researcher in the fields of Physics, Biophysics, Electrical Engineering, Bioelectromagnetics and Radio Frequency Bioelectromagnetics.  Dr. Davis has conducted many scientific studies in these fields and has published over 250 studies in peer-reviewed scientific journals.  Dr. Davis has also served on expert committees that have evaluated the scientific research on RF fields, including International Electrical…(IEEE), Committee on Man and Radiation (COMAR) and is chair of the Subcommittee on RF fields, which consists of experts who examine the scientific research on RF fields to evaluate the IEEE exposure guidelines.  Tr. at 254-255; PPL St. 1 at 1-3.]  [7: 	Mr. Hennegan holds a Bachelor of Science degree in Electrical Engineering from Lafayette College and an MBA from Villanova University.  He is the Manager of AMI Business Integration for PPL and manages PPL’s AMI project.  Prior to joining PPL in 2012, Mr. Hennegan had over twenty-five years in the electric utility industry with another utility and with a vendor to provide services through utilities.  Tr. at 214.]  [8: 	Mr. Larson holds a Bachelor of Science degree in Electrical Engineering Technology from the Pennsylvania College of Technology.  Mr. Larson is a Senior Engineer at PPL’s Meter Shop in Hazleton, Pennsylvania, where he deals with the day-to-day meter testing operations at the facility.  Prior to joining PPL, Mr. Larson worked for Lockheed Martin’s field service team as an Electrical Engineer in charge of fire repair and radar systems.  Tr. at 230.]  [9: 	Dr. Davis is a highly experienced scientific researcher and teacher.  Dr. Davis has a Ph.D. in Physics and is a full Professor with an endowed Chair at the University of Maryland, where he has taught Physics, Electrical Engineering, Electromagnetics, and Radio Frequency Electromagnetics to graduate and undergraduate students for over thirty years.  In addition to his teaching, Dr. Davis is also an active scientific researcher in the fields of Physics, Biophysics, Electrical Engineering, Bioelectromagnetics and Radio Frequency Bioelectromagnetics.  Dr. Davis has conducted many scientific studies in these fields and has published over 250 studies in peer-reviewed scientific journals.  Dr. Davis has also served on expert committees that have evaluated the scientific research on RF fields, including International Electrical…(IEEE), Committee on Man and Radiation (COMAR) and is chair of the Subcommittee on RF fields, which consists of experts who examine the scientific research on RF fields to evaluate the IEEE exposure guidelines.  Tr. at 254-255; PPL St. 1 at 1-3.]  [10: 	Dr. Israel received his undergraduate degree from Hamilton College and his medical degree from the Albert Einstein College of Medicine, and he completed his medical training at Harvard Medical School.  Dr. Israel is a Professor of Medicine, Pediatrics, and Molecular and Systems Biology at the Dartmouth Medical School and is also the Executive Director of the Israel Cancer Research Fund in New York, an international charitable fund for medical and scientific research programs.  Dr. Israel is board certified and licensed to practice medicine.  Dr. Israel has conducted medical research for forty years in a wide variety of areas, including systems biology, biochemistry, cell biology, cancer, molecular biology, and molecular genetics and has published over 245 medical research studies in leading peer-reviewed scientific journals.  Dr. Israel has also taught medicine and science for more than thirty years to medical students, graduate students, interns, residents, and practicing physicians in a number of fields, including endocrinology, immunology, hematology, neurology, cardiology, biochemistry, cell biology, genetics, molecular genetics, medical oncology, and radiation oncology.  PPL St. 2 at 1-4.] 


	On March 15, 2018, PPL filed a Motion to Exclude Exhibits seeking exclusion of the same exhibits PPL had sought to exclude in its Motion in Limine.
In the Motion in Limine, PPL objected to the Complainant’s Exhibit Nos. 1-27 on the grounds that the exhibits are hearsay evidence and not subject to a hearsay exception. Motion in Limine at ¶¶ 14, 16-19, Tr. at 113-187.  PPL contended that although the Complainant’s Exhibit Nos. 1-10, and 12-27 were admitted into the record, the exhibits should not be used to support any findings of fact.  Tr. at 113-187. PPL M.B. at 1-14.  PPL’s Motion in Limine was granted, in part, and denied, in part.  Tr. at 111-308.

	On April 2, 2018, a transcript consisting of 312 pages was filed.  On April 26, 2018, Main Briefs were filed by the Complainant.  On April 27, 2018, PPL filed its Main Brief.  On May 15, 2018, Reply Briefs were filed by both parties.

	On June 6, 2018, PPL filed a Motion to Strike Portions of the Complainant’s Reply Briefs seeking to exclude from the record, evidence that was not in the record but was raised for the first time in the Reply Briefs (Motion to Strike).

	On June 21, 2018, the Complainant e-mailed the ALJ an Answer to the Motion to Strike.  The record closed on July 27, 2018, when the Secretary’s Bureau attached the Complainant’s Answer to the Motion to Strike, and the Main and Reply Briefs to the case.  The record in this proceeding consists of 312 pages of transcript and twenty-eight exhibits (the Complainants twenty-four exhibits, and PPL’s four exhibits).

	On August 16, 2018, the Commission served ALJ Barnes’ Initial Decision to the parties in which the Commission dismissed the Complaint for failure of the Complainant to prove by a preponderance of the evidence that the installation of the smart meter constitutes unsafe or unreasonable service under 66 Pa. C. S. § 1501.  The ALJ also granted the Motion to Strike and struck the extra-record evidence in the Complainant’s Reply Brief.

As noted above, on August 28, 2018, Mr. Schmukler filed Exceptions to the Initial Decision.  PPL also filed Exceptions on September 5, 2018.  Replies to Exceptions were filed by PPL on September 17, 2018.  The Complainant did not file Replies to PPL’s Exceptions.

[bookmark: _Toc6833461][bookmark: _Toc13734013]Discussion

[bookmark: _Toc6833462][bookmark: _Toc13734014]Legal Standards

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990) (“Patterson”).  The offense must be a violation of the Code, a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.

While Act 129 does not provide customers a general “opt-out” right from smart meter installation at a customer’s residence, a customer’s formal complaint that raises a claim under Section 1501 of the Code, 66 Pa. C.S. § 1501, related to the safety of a utility’s installation and use of a smart meter at the customer’s residence is legally sufficient to proceed to an evidentiary hearing before an ALJ.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013) (January 2013 Povacz Order); see also Susan Kreider v. PECO Energy Company, P‑2015-2495064 (Order entered January 28, 2016) (Kreider).

As the party seeking affirmative relief from the Commission, the complainant in a formal complaint proceeding has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of going forward with the evidence, determines which party must come forward with evidence to support a particular claim or defense.  Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore).  The burden of production goes to the legal sufficiency of a party’s claim or affirmative defense.  See Id.  It may shift between the parties during a hearing.  A complainant may establish a prima facie case with circumstantial evidence.  See Milkie v. Pa. Pub. Util. Comm'n, 768 A.2d 1217, 1220 (Pa. Cmwlth. 2001) (Milkie).  If a complainant introduces sufficient evidence to establish legal sufficiency of the claim, also called a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  See Moore.

If the utility introduces evidence sufficient to balance the evidence introduced by the complainant, that is, evidence of co-equal value or weight, the complainant’s burden of proof has not been satisfied and the burden of going forward with the evidence shifts back to the complainant, who must provide some additional evidence favorable to the complainant’s claim.  See Milkie, 768 A.2d at 1220.; see also Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

[bookmark: _Hlk1639687]Having produced sufficient evidence to establish legal sufficiency of a claim, the party with the burden of proof must also carry the burden of persuasion to be entitled to a favorable ruling.  See Moore.  While the burden of production may shift back and forth during a proceeding, the burden of persuasion never shifts; it always remains on a complainant as the party seeking affirmative relief from the Commission.  See Milkie, 768 A.2d at 1220; see also, Riedel v. County of Allegheny, 633 A.2d 1325, 1328, n.11 (Pa. Cmwlth. 1993); see also, Burleson, 443 A.2d at 1375.  It is entirely possible for a party to carry the burden of production but not be entitled to a favorable ruling because the party did not carry the burden of persuasion.  See Moore.  In determining whether a complainant has met the burden of persuasion, the fact-finder[footnoteRef:11] may engage in determinations of credibility, may accept or reject testimony of any witness in whole or in part, and may accept or reject inferences from the evidence.  See Moore, citing Suber. [11: 	In formal complaint proceedings, the Commission, not the ALJ, is the ultimate fact-finder; it weighs the evidence and resolves conflicts in testimony.  When reviewing the initial decision of an ALJ, the Commission has all the powers that it would have had in making the initial decision except as to any limits that it may impose by notice or by rule.  Milkie, 768 A.2d at 1220, n. 7 (citing, inter alia, 66 Pa. C.S. § 335(a)).] 


Adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa. C.S. § 704; Lansberry, 578 A.2d at 602.  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S.Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The ALJ properly summarized the applicable Rules of Evidence governing the admission of hearsay evidence in administrative proceedings on pages 21-24 of the Initial Decision.[footnoteRef:12]  Therefore, it will not be repeated in full in this section.  As the ALJ explained in relevant part, whether hearsay evidence may support a finding of fact of an administrative agency depends on whether the evidence meets the criteria of Pennsylvania’s Walker/Chapman Rule.  Under the Walker/Chapman Rule, it is well-established that “[h]earsay evidence, properly objected to, is not competent evidence to support a finding.”  Even if hearsay evidence is “admitted without objection,” the ALJ must give the evidence “its natural probative effect and may only support a finding . . . if it is corroborated by any competent evidence in the record,” as “a finding of fact based solely on hearsay will not stand.” Walker v. Unemployment Compensation Board of Review, 367 A. 2d 366, 370 (Pa. Cmwlth. 1976) (Walker) (citations omitted); Chapman v. Unemployment Compensation Board of Review, 20 A. 3d 603, 610, fn. 8 (Pa. Cmwlth. 2011) (Chapman).  Hearsay cannot corroborate hearsay. See Sule v. Philadelphia Parking Authority, 26 A. 3d 1240, 1244 (Pa. Cmwlth. 2011), citing J.K. v. Department of Public Welfare, 721 A.2d 1127, 1133 (Pa. Cmwlth. 1998) (noting substantial evidence did not exist because there was no non-hearsay evidence to corroborate hearsay testimony).  I.D. at 24. [12: 	We note that the ALJ’s description is consistent with the Commission’s prior description on such rules appearing in Frompovich v. PECO Energy Co., Docket No. C‑2015-2474602 (Opinion and Order entered May 3, 2018) (Frompovich), slip op. at 14‑18.] 


Pursuant to Section 1501 of the Code, a public utility has a duty to maintain “adequate, efficient, safe, and reasonable service and facilities” and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa. C.S. § 1501.  Section 1501 of the Code, 66 Pa. C.S. § 1501, provides, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . . Such service and facilities shall be in conformity with the regulations and orders of the commission.


The term “service” is defined broadly under Section 102 of the Code, 66 Pa. C.S. § 102, in relevant part, as follows:

“Service.”  Used in its broadest and most inclusive sense, includes all acts done, rendered, or performed, and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities. . .in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .

Section 1505(a) of the Code, 66 Pa. C.S. § 1505(a), provides that:

[bookmark: _Hlk781722]Whenever the commission, after reasonable notice and hearing, upon its own motion or upon complaint, finds that the service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise in violation of this part, the commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be
reasonably necessary and proper for the safety, accommodation, and convenience of the public.


[bookmark: _Hlk12433970]Pursuant to Section 57.28(a)(1) of our Regulations,[footnoteRef:13] 52 Pa. Code § 57.28(a)(1), an EDC must use reasonable efforts to properly warn and protect the public from danger and to exercise reasonable care to reduce the hazards to which customers may be subjected to by reason of the EDC’s provision of electric utility service and its associated equipment and facilities.  Section 57.28(a)(1) provides specifically: [13: 	See Final Rulemaking Order, Rulemaking Re: Electric Safety Regulations, 52 Pa. Code Chapter 57, Docket No. L-2015-2500632 (Order entered April 20, 2017) (Electric Safety Final Rulemaking Order).] 


An electric utility shall use reasonable effort to properly warn and protect the public from danger, and shall exercise reasonable care to reduce the hazards to which employees, customers, the public and others may be subjected to by reason of its provision of electric utility service and its associated equipment and facilities.


52 Pa. Code § 57.28(a)(1).

As we have ruled in Povacz v. PECO Energy Company, Docket No. C‑2015-2475023 (Order entered March 28, 2019) (2019 Povacz Order), in order to prevail in a Section 1501 claim against an EDC alleging that an AMI meter caused or will cause adverse health effects or harm to human health, the Complainant must demonstrate by a preponderance of the evidence a “conclusive causal connection” between the harm to human health and the RFs from the AMI meter.  See 2019 Povacz Order, slip op., at 28-29 (citing Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1993 WL 855896 (Pa. P.U.C. 1993), Docket No. 110550F0055 (Final Order entered November 12, 1993) (Woodbourne-Heaton Final Order), slip op. at 11).

An EDC that violates the Code or a Commission Order or Regulation may be subjected to a civil penalty of up to $1,000 per violation for every day of that violation's continuing offense.  See 66 Pa. C.S. § 3301(a)-(b).  The Commission’s policy statement at 52 Pa. Code § 69.1201 establishes specific factors and standards the Commission will consider in evaluating litigated cases involving violations and in determining whether a fine is appropriate.

In the Initial Decision, ALJ Barnes made eighty-nine Findings of Fact and reached twenty-two Conclusions of Law.  I.D. at 3-14, 42-45.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As we proceed in our review of the various positions of the Parties in this proceeding, we are reminded that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Thus, any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.

[bookmark: _Toc6833463][bookmark: _Toc13734015]Litigated Issues

[bookmark: _Toc13734016][bookmark: _Hlk511173]Whether the Complainant Has Demonstrated by a Preponderance of the Evidence that PPL’s Smart Meter Caused or Will Cause the Adverse Health Effects Alleged in the Complaint

The Complainant must show that PPL is responsible or accountable for the problem described in the Amended Complaint and that the offense is a violation of the Code, a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701; Patterson, supra; Kreider, supra.  Here, in his Complaint, Mr. Schmukler has specifically alleged that he currently suffers from EHS and that the AMI meter already installed at his Neighbor’s Address and the AMI meter that PPL plans to install at his residence contain “RF radiation” that “is harmful to living beings” and would deprive him “of a healthy environment . . . [to] live.”  Complaint at 2‑3.  He also alleged that he suffers from severe chronic insomnia and alleged that it will be “made worse by exposure to” EMF and RF fields from PPL’s AMI meters.  Id. at 3.  He also alleged that RF exposure to an AMI meter “has been associated with everything from insomnia to cancer” and that AMI meters have not been proven to be safe.  Id. at 5.  All of the Complainant’s health-related allegations related to PPL’s AMI meters in the Complaint implicate our safety oversight authority under Section 1501 of the Code, which, as discussed supra, mandates that EDCs provide safe, adequate and reasonable service and facilities to the public.

Our disposition on the Complainant’s health claims appears below following summaries of the Parties’ positions, the ALJ’s Initial Decision and the Parties’ Exceptions and Replies.

[bookmark: _Toc13734017]Position of the Parties

The Complainant is opposed to PPL installing a smart meter on his property and at the Neighbor’s Address claiming that RF fields from smart meters have adverse effects including insomnia, reductions in melatonin in the body, cancer, and depression.  According to the Complainant, he has had EHS for over thirty years and so it is unreasonable for PPL to install a smart meter that would emit more RFs than the current analog meter at his home.  Tr. at 6-7, 111-112, 118, 141.  The Complainant claimed that ever since PPL installed a smart meter at the Neighbor’s Address, the chronic insomnia he has had for many years has become so severe that he only gets two to three hours of sleep at night.  In addition, the Complainant asserted that the installation of the neighbor’s smart meter has also resulted in lack of concentration, thereby preventing him from effectively doing his job as a chief editor.  Id. at 12-13, 151.  Additionally, the Complainant argued that EHS has been recognized in the United States and internationally as a disability.  Specifically, the Complainant argued that in Sweden, EHS is recognized as a functional disability and that it was also recognized by the Canadian Human Rights Commission in 2007.  The Complainant further averred that in 2009, the European Parliament voted for persons with EHS to be recognized as disabled.  Tr. at 147.

PPL, on the other hand, argued that the Complainant failed to demonstrate that PPL’s AMI meter causes, contributes to, or exacerbates an illness.  PPL contended that rather than presenting expert medical or scientific testimony, the Complainant presented unreliable hearsay evidence to support his claims.  More importantly, PPL argued, it has presented sufficient evidence in this proceeding through its expert witnesses to confirm that: (1) there is no reliable scientific basis to support the Complainant’s claim that very low non-thermal levels of RF fields from the Company’s AMI meters can or will cause any biological effects; and (2) there is no reliable medical basis to conclude that RF fields from the AMI meters cause, contribute to, or exacerbates any disease, symptoms or illnesses alleged by the Complainant.  PPL M.B. at 7-8, 14-33.

[bookmark: _Toc13734018]ALJ’s Initial Decision

First, the ALJ noted that PPL objected to the Complainant’s Exhibit Nos. 1‑27 in its Motion in Limine on the grounds that the exhibits are hearsay evidence and not subject to a hearsay exception.  See, PPL Electric Motion in Limine ¶¶ 14, 16-19, Tr. at 113-187.  PPL contended that although the Complainant’s Exhibit Nos. 1-10, and 12-27 were admitted into the record, the exhibits should not be used to support any findings of fact.  The ALJ granted in part, and, denied, in part, PPL’s Motion in Limine.  I.D. at 17, citing Tr. at 113-187, 111-308; PPL M.B. at 1-14.
The ALJ also agreed with PPL’s argument that the Complainant’s attempt to place additional evidence into the record must be stricken as these materials and testimony were either introduced for the first time in the Complainant’s Main or Reply Briefs.  According to the ALJ, by waiting until the briefing stage to present any of the new evidence, the Complainant denied PPL an opportunity to review and inspect those materials and testimony, to cross-examine the Complainant or other witnesses about them, and to present evidence in rebuttal.  Therefore, the ALJ concluded that it would violate PPL’s due process rights for any findings of fact to be based upon or influenced by the Complainant’s extra-record evidence.  Accordingly, the ALJ granted the Motion to Strike the extra-record evidence in the Complainant’s Reply Brief.  I.D. at 18.[footnoteRef:14] [14: 	The ALJ explained that it is well-established that parties cannot present new evidence at the briefing stage. I.D. at 17 (citing, e.g., Pa. Pub. Util. Comm’n v. Nat’l Fuel Gas Distrib. Corp., 1993 Pa. PUC LEXIS 95, at *7-10 (Order entered July 30, 1993); Petition of the Borough of Cornwall for a Declaratory Order, 2016 Pa. PUC LEXIS 3, at *24-26 (Jan. 6, 2016) (Recommended Decision), adopted as modified, Docket No. P-2015-2476211 (Order entered Aug. 11, 2016). “The Commission, as an administrative body, is bound by the due process provisions of constitutional law and by the principles of common fairness.” Hess v. Pa. Pub. Util. Comm’n, 107 A.3d 246, 266 (Pa. Cmwlth. 2014) (citations omitted). “Among the requirements of due process are notice and an opportunity to be heard on the issues, to be apprised of the evidence submitted, to cross-examine witnesses, to inspect documents, and to offer evidence in explanation or rebuttal.” Id. (citations omitted).
The ALJ also explained that Section 332(c) of the Code entitles every party to, among other things, “submit rebuttal evidence” and “conduct such cross-examination as may be required for a full and true disclosure of the facts.” 66 Pa. C.S. § 332(c); see Nat’l Fuel, 1993 Pa. PUC LEXIS at *10 (“[S]uch material was outside the record and could be detrimental to the rights of other parties to confront such evidence.”).  Accordingly, the ALJ explained that extra-record evidence in briefs is commonly stricken because including extra-record materials in a party’s brief “brings up hearsay problems and problems associated with the right to respond to evidence.”  I.D. at 18 (citing Pa. Pub. Util. Comm’n v. Pa. Power & Light Co., 1995 Pa. PUC LEXIS 190, at *232 (July 28, 1995) (Recommended Decision)).] 


In her disposition, the ALJ stated that she gave little or no weight to some of the reports on smart meter-related health issues presented by the Complainant including C-15 and 16, the Daniel Hirsch Report and the BioInitiative Report, and other documents purporting to offer literature citations to multiple articles to support the existence of non-thermal health effects arising from smart meters.  I.D. at 24-25.  The ALJ explained that the authors of these articles were not available for cross-examination, denying PPL an opportunity to test the veracity of the authors’ opinions or their qualifications to render such opinions.  In addition, the ALJ gave little or no weight to the letters contained in the Complainant’s Exhibit No. 1 because the doctors were not present to be cross-examined, and because PPL was denied an opportunity to test the veracity of their medical opinions or their qualifications to render such opinions.[footnoteRef:15]  I.D. at 24-25, citing 66 Pa. C.S. § 332(c); Answerphone, Inc. & Elite Answering Serv. v. The Bell Tele. Co. of Pa., 1993 Pa. PUC LEXIS 70, at *29-30 (Order entered April 1, 1993). [15: 	Complainant’s Exhibit No. 1 is compromised of four letters.  Two of the letters are from medical doctors who practice homeopathy in India.  These doctors are not licensed to practice medicine in the United States.  Tr. at 202.  The other two doctors practice in the United States.  One is in California and the other is in Lancaster, PA.  Id. at 203.] 


Specifically, the ALJ acknowledged Dr. McGee’s letter contained in Complainant’s Exhibit No. 1, in which he stated that “It is my medical opinion that secondary to his [Mr. Schmukler’s] significant electromagnetic sensitivity, that he should strictly avoid exposure to such EMF sources to include smart meters and cell phones.”  However, according to the ALJ, PPL had no opportunity to cross-examine Dr. McGee; thus, under the Walker/Chapman Rule, she cannot rely on Dr. McGee’s opinion to support a finding of fact that the Complainant has EHS or that the new AMI meters cause, contribute to, or exacerbate Complainant’s illness.  The ALJ also determined that while Dr. McGee appears to be a medical physician, the other three letters in the Complainant’s Exhibit No. 1 appeared to have been written by doctors with homeopathic education.[footnoteRef:16]  I.D. at 25. [16: 	Homeopathy is defined as “a system of medical practice that treats a disease especially by the administration of minute doses of a remedy that would in healthy persons produce symptoms similar to those of the disease.” Webster’s Collegiate Dictionary at 554-555 (10th ed. 2001).  I.D. at 25.] 


While the ALJ noted that  installation of an AMI meter on the Neighbor’s Address on August 14, 2017, correlates to the Complainant’s self-reported worsening of the Complainant’s symptoms of lack of concentration and insomnia since August 14, 2017, the ALJ further noted, however, that there is insufficient evidence to prove that the installation of the AMI meter in the Neighbor’s Address caused the worsening of the Complainant’s symptoms.  Id. (emphasis in the original). The ALJ explained that the Complainant’s symptoms are subjective by the Complainant’s own admissions based on the Complainant’s testimony that “[t]here is no test for electromagnetic sensitivity. You can’t do a drug test or an x-ray. It’s purely diagnosed clinically. That is based on the patient’s self-report. So, when the symptoms are consistent with electromagnetic sensitivity, then that becomes a diagnosis.”  Id., citing Tr. 113.

The ALJ further stressed that even if she were to give weight to the Complainant’s Exhibit No.1 and find that the Complainant has EHS, a recognized ailment in the ADA, EHS is not a medical diagnosis that is widely accepted among medical practitioners given the credible testimony of Dr. Israel, who describes EHS as an idiopathic environmental intolerance, which has an unknown cause.  I.D. at 26.  The ALJ emphasized Dr. Israel’s testimony that the Complainant’s insomnia was not caused by radio frequency waves emitting from his neighbor’s smart meter.  The ALJ submitted that while she is persuaded to find that the Complainant suffers from insomnia and sleep lag disorder, she is not convinced EHS has a scientific basis as it appears to be based entirely upon self-reporting of adverse reactions to EMFs at intensities well below the maximum levels permitted by the FCC’s radiation safety standards.  The ALJ further noted that the symptoms of EHS seem to vary widely and there is a psychological component to EHS.  The ALJ also pointed to Dr. Israel’s testimony which relied on reports that “[i]t is the Idiopathetic Environmental Intolerance (IEI)-EMF individuals’ belief that exposure to RF EMFs will cause harm, rather than actual exposure itself, that results in the presence of symptoms in IEI-EMF individuals.”  I.D. at 26, citing PPL St. 2.

Additionally, the ALJ pointed out that the Commission has no jurisdiction to decide claims for ADA accommodations, even those related to the installation of an AMI meter.  The ALJ noted that the Commission already held that “it is beyond the jurisdiction of the Commission to determine whether the Complainant has a disability or a cause of action under the American[s] with Disabilities Act.”  I.D. at 26, citing Frompovich.  According to the ALJ, in Frompovich, the Commission held that if the Complainant “believes that [he] has a valid ADA claim,” then he “must work through the federal courts or one of the federal enforcement agencies, which include the Department of Labor, the Equal Employment Opportunity Commission, the Department of Transportation, the Federal Communications Commission or the Department of Justice, but not this Commission.”  Id.  Therefore, in keeping with the Commission’s recent ruling in Frompovich and the plain language of the Code, the ALJ concluded that the Commission lacks jurisdiction over the Complainant’s claim that he has a disability and should be granted an accommodation under the ADA.  I.D. at 26.

Next, the ALJ stated that she is persuaded by the credible testimony of Dr. Israel, who testified he would not rely upon either the BioInitiative Report or the World Health Organization press release entitled, “IARC Classifies Radiofrequency Electromagnetic Fields as Possibly Carcinogenic to Humans” dated May 31, 2011, as reliable scientific studies.  I.D. at 26-27, citing Complainant Exhs. 16 and 17, PPL St. 2 at 17-20.  The ALJ determined that these exhibits are insufficient evidence that AMI meters cause or exacerbates the Complainant’s insomnia or EHS and agreed with Dr. Israel’s testimony that the letters in the Complainant’s Exhibit No.1 did not provide any useful diagnostic medical information but “have the appearance of reiterating information that likely was provided by the patient.”  I.D. at 27, citing PPL St. 2 at 16.

The ALJ further acknowledged the basis of Dr. Israel’s medical opinion.  According to the ALJ, Dr. Israel relied upon studies from the United Kingdom Health Protection Agency (2012), the Royal Society of Canada (2013), the New Zealand Ministry of Health (2015), and the European Commission’s Scientific Committee on Emerging and Newly Identified Health Risks (2015).  The ALJ noted that these entities concluded there is no reliable scientific evidence that exposure to RF fields causes the claimed IEI symptoms.  The ALJ also pointed out that the World Health Organization has found that, “[t]here is little scientific evidence to support the idea of electromagnetic hypersensitivity.”  According to the ALJ, these findings from public health entities and expert panels show that the theory of IEI caused by exposure to RF fields has not been generally accepted in the medical community.  I.D. at 27, citing PPL St. 2 at 10-11.

The ALJ also acknowledged Dr. Israel’s evaluation regarding RF fields and insomnia or aggravated insomnia for the Complainant.  According to the ALJ, based on Dr. Israel’s evaluation, while there have been a number of studies on whether sleep quality is adversely affected by RF fields from everyday sources such as cell phone and radio towers, overall, this body of scientific research has found no adverse effects on sleep quality related to exposure to RF fields from cell phones or RF communications towers.  Further, laboratory studies with human volunteers exposed to RF fields have reported no consistent adverse effects on sleep quality due to RF exposures.  I.D. at 27, citing PPL St. 2 at 11-13.  In addition, the ALJ also acknowledged Dr. Israel’s evaluation of scientific research on RF fields and adverse health effects generally, and his examination of controlled animal laboratory studies, which “provide a reliable basis for determining whether RF fields have the capability to cause or contribute to adverse health effects in animals,” such as cancer or adverse effects on growth, development, or reproduction.  According to the ALJ, again, these studies found no such adverse health effects.  I.D. at 27-28, citing PPL St. 2 at 12-13.  The ALJ further highlighted Dr. Israel’s assessment that the World Health Organization and a number of other public health authorities have concluded that the scientific research on RF exposures from cell phone use, which are far higher than the RF from PPL’s smart meters, has not shown that RF fields cause adverse health effects.  I.D. at 28, citing PPL St. 2A at 11; PPL St. 2B at 10‑11.  The ALJ also noted that several U.S. state public health authorities also have investigated claims about health effects from smart meters and have concluded that there is no credible scientific evidence that RF fields from smart meters will cause or contribute to any adverse health effects.  PPL St. 2A at 12, PPL St. 2B at 11.

The ALJ stated that after reviewing all of the Complainant’s exhibits, Dr. Israel found that none of the Complainant’s exhibits are actual scientific studies and most appeared to be taken from activist websites.  The ALJ also acknowledged Dr. Israel’s testimony that these exhibits lack scientific objectivity, do not offer a balanced assessment of the scientific research on RF fields, and do not provide scientifically reliable or useful data for reaching conclusions about RF fields and the causation of any symptom or health effect.  The ALJ noted Dr. Israel’s testimony that, as a medical doctor and scientific researcher, he would not rely on any of the documents provided by Complainant.

Most importantly, the ALJ indicated that, overall, as an expert in medicine and medical research, particularly regarding to the RF fields and health, Dr. Israel has found, based on his medical education, training and experience, and his evaluation of the scientific research, and to a reasonable degree of medical certainty, that: (1) there is no reliable medical basis to conclude that RF fields from the AMI meters being used by PPL will cause or contribute to the development of illness or disease; and (2) there is no reliable medical basis to conclude that RF fields from the AMI meter being used by PPL would cause, contribute to, or exacerbate any of the symptoms claimed by the Complainant, or any other adverse health effects.  I.D. at 28, citing PPL St. 2 at 17-22.

[bookmark: _Hlk12375677]The ALJ stated that while she accepted Mr. Bathgate as an expert in electrical engineering, she did not accept him as a medical expert.  The ALJ stated she was not persuaded by his testimony that the RF fields can be both non-ionizing and ionizing because, to Mr. Bathgate, ionizing means that the field will produce a heating effect on water and biological systems.  I.D. at 28, citing Tr. at 106.  The ALJ accorded more weight to Dr. Davis’ testimony that RF fields are always non-ionizing because they do not have sufficient energy to break chemical bonds, are not capable of being in the ionizing portion of the electromagnetic spectrum and cannot switch back and forth as claimed by Mr. Bathgate.  I.D. at 29, citing Tr. at 256, 258; PPL St. 1 at 5-6; PPL Exh. CD1.  As such, based on Mr. Bathgate’s lack of knowledge about the science of RF fields, the ALJ found Mr. Bathgate’s testimony about RF fields from the AMI meters to be unpersuasive.  I.D. at 29.

Furthermore, pointing out the contradiction in Mr. Bathgate’s testimony, the ALJ noted that while Mr. Bathgate claims that an AMI meter, allegedly like the one the Company plans to install, produces voltage transients even when “nothing in the house [is] on,” such as lights or appliances, because the meters do not have sufficient filters, evidence on his exhibits points to the contrary.  I.D. at 29, citing Tr. 64; Complainant’s Exh. 27 at 2.  The ALJ also discounted Mr. Bathgate’s testimony that AMI meters produce voltage transients even when no appliances are turned on.  According to the ALJ, because Mr. Bathgate conducted his measurement with an Itron meter that has the ZigBee radio inside of it turned on and which connects with smart appliances even when they are not turned on, this meter cannot be compared to PPL’s Landis + Gyr meter which has the ZigBee radio always turned off unless a customer specifically requests that it be activated.  I.D. at 29, citing Tr. 64, 96-97, 239.

Therefore, the ALJ concluded that Mr. Bathgate’s opinions were based on some incorrect assumptions and his testimony was unreliable to prove the Complainant’s claim that voltage transients are produced by the Landis + Gyr meter when all appliances are shut off because of insufficient filters.

Based on all of the above, the ALJ dismissed the Complainant’s arguments on health safety concerns related to the new AMI smart meter.  I.D. at 29.

[bookmark: _Toc13734019]Exceptions and Replies

 			1.	Complainant Exception No. 1 and Replies

In his first Exception, the Complainant avers that the ALJ erred in concluding that “EHS is not a medical diagnosis that is widely accepted among medical practitioners given the credible testimony of Dr. Israel… and “[I] am not convinced EHS has a scientific basis.”  Complainant Exc. at 4, citing I.D. at 26-27.  The Complainant states that “Mark Israel has no qualifications to give expert testimony on electromagnetic hypersentivity (EHS).”  Complainant Exc. at 5.  The Complainant avers, inter alia, that the ALJ ignored the 149 pages of studies, articles and other evidence in his Briefs contradicting Dr. Israel’s testimony that EHS is not a real or recognized medical condition and that non-ionizing radiation is harmless.  Complainant Exc. at 5, citing M.B. at 71-220; R.B. at 21-23.

In its Replies, PPL dismissed the Complainant’s argument, as entirely without merit, for the following reasons.  First, describing Dr. Israel as an eminent physician and medical researcher who is exceptionally qualified to testify on the medical issues in this case, PPL highlights Dr. Israel’s educational and professional background including the fact that he is board certified and licensed to practice medicine.  PPL also highlights the fact that Dr. Israel is certified as an expert in medicine and medical research, especially, in RF fields and health.  PPL further asserts that Dr. Israel has conducted medical research for forty years in a variety of areas and has published over 245 medical research studies in leading peer-reviewed scientific journals.  PPL R. Exc. at 1-2, citing PPL M.B. at 19-25; Tr. at 289-290.  More importantly, PPL contends that Dr. Israel, who was the only medical doctor to provide expert testimony in this case, has reviewed the published medical research on EHS from the perspective of a medical doctor and found that the claimed symptoms related to EHS are more accurately described as “Idiopathic Environmental Intolerance (IEI), in which “idiopathic” means “cause unknown” rather than electromagnetic hypersensitivity.  According to PPL this description is consistent with the WHO’s recommendation that there is little evidence to support the idea of electromagnetic hypersensitivity.  PPL R. Exc. at 2-3, citing PPL M.B. at 21, 23; PPL St. 2 at 8.

PPL further highlights Dr. Israel’s evaluation of IEI in which he found that “[r]eliable studies dating back to at least 2002 and also recent reviews of the studies by experts and reviews by expert panels of public health authorities have found that IEI and the variety of symptoms attributed to it are not caused by exposure to RF fields.”  PPL R. Exc. at 2-3, citing PPL M.B. at 22.  For instance, according to PPL, a systematic review of forty-six studies involving 1,175 individuals found that people claiming IEI symptoms from RF fields could not replicate the claimed effect under controlled laboratory conditions.  PPL R. Exc. at 3, citing PPL M.B. at 22.  PPL reiterates Dr. Israel’s testimony that the research on IEI has been evaluated by credible public health entities and expert groups, which have concluded that there is no reliable scientific evidence that exposure to RF fields causes claimed IEI symptoms.  PPL R. Exc. at 3, citing PPL M.B. at 22-23.  Finally, PPL asserts that these findings from public health entities and expert panels show that the theory of IEI caused by RF fields has not been generally accepted in the medical community.  As such, PPL concludes that Dr. Israel was more than qualified to testify as to whether EHS is a medical diagnosis that is widely accepted in the medical community and correctly found that it is not.

Secondly, PPL avers that in his Exceptions, the Complainant once again attempts to rely on extra-record evidence presented for the first time in his Reply Briefs that were stricken by the ALJ.  PPL R. Exc. at 3.  PPL asserts the ALJ correctly disregarded the Complainant’s evidence because it lacked scientific and evidentiary merit and/or was presented for the first time at the briefing stage.  PPL R. Exc. at 3-4, citing I.D. at 18; PPL Motion to Strike ¶ 7; PPL M.B. at 29-33; PPL R.B.; Appendix A.  Therefore, PPL requests that the Commission disregard this extra-record evidence and dismiss the Complainant’s Exceptions.  PPL R. Exc. at 4.

2.	Complainant’s Exception No. 2 and Replies

In his second Exception, the Complainant avers that the ALJ erred in Finding of Fact No. 51 of her Initial Decision, in which she states that “the levels of RF fields from the Landis + Gyr Focus AXR-SD AMI meters are 98,000 times lower than the RF exposure safety limits established by the FCC.  Complainant Exc. at 5, citing I.D. at 9.  Specifically, in excepting to FOF No. 51, the Complainant argues that the limits established by the FCC are outdated (from 1996) and based on thermal effect and were not meant to cover 24/7 prolonged RF radiation emitted AMI meters.  In addition, the Complainant cited to a letter from the Environmental Protection Agency (EPA) to support his argument, stating that the standard does not protect against prolonged and non-thermal exposures.  And finally, the Complainant argues that the FCC is a “captured agency” that is dominated by the industries it presumably regulates.  Complainant Exc. at 6, citing Complainant M.B. at 65.

In its Replies, PPL disputes the Complainant’s argument.  PPL first notes that the Complainant does not dispute the statement in FOF 51 that the RF fields from the new AMI meters are 98,000 times lower than the FCC’s standard.  PPL R. Exc. at 4.  PPL argues the FCC’s standard is not outdated and that the FCC’s safe public exposure limits are based on evaluations of the body of scientific research on RF fields and were adopted in consultation with other federal agencies including the Food and Drug Administration (FDA) and the EPA.  PPL R. Exc. at 4, citing PPL M.B. at 17.  Furthermore, PPL notes that Dr. Davis testified that “[t]he FCC continues to consider whether there are adverse biological effects from non-thermal RF exposure levels.”  PPL R. Exc. at 4, citing PPL St. 1 at 9.  Therefore, PPL argues that the FCC’s safe public exposure levels for RF fields from devices that transmit RF signals, such as AMI meters, are still valid and applicable.  PPL R. Exc. at 4, PPL M.B. at 17.  In addition, PPL contends the ALJ properly struck the Complainant’s EPA letter and his allegation that the FCC is a “captured agency” based on an article as they were extra-record evidence that were presented for the first time by the Complainant in his briefs.  PPL R. Exc. at 4-5, citing PPL I.D. at 18; R.B. at 5; PPL R.B. Appendix A at 68-70; PPL Motion to Strike ¶ 7(g).  Therefore, PPL requests that because it presented credible and detailed expert testimony which far outweighs the unreliable and extra-record evidence that was presented by the Complainant, the Commission should deny this Exception.  PPL R. Exc. at 5.

3.	Complainant’s Exception No. 3 and Replies

[bookmark: _Hlk12378879]In his third Exception, the Complainant avers that the ALJ erred in Finding of Fact No. 52 of her Initial Decision, in which she states that “RF signals from the AMI meter are of very short duration and will occur for only a total of 84 seconds over a twenty-four-hour period.”  Complainant Exc. at 5, citing I.D. at 9, quoting PPL St. 1 at 7.  The Complainant argues this Finding of Fact overlooks Mr. Bathgate’s testimony that he found, using a spectrum analyzer, that the model of the AMI meter in question transmits every four-to-ten seconds around the clock.  Complainant Exc. at 6, citing Tr. at 49-54, 97.  According to the Complainant, Mr. Bathgate also testified that the AMI meter could emit microwave bursts up to thousands of times a day in its attempt to communicate with other meters as part of its “mesh network” of message management.  Complainant Exc. at 6.  The Complainant further explains that Mr. Bathgate measured emissions from his neighbor’s meter every 7-12 seconds and found that the 84-seconds are broken up into many thousands of milliseconds so that the Complainant is exposed to radiation round the clock.  Finally, the Complainant avers that Dr. Davis was willing to concede that the AMI meter gave 1,720 transmissions per day or once every 1.2 minutes.  Id. at 7, citing Tr. at 262, 11-12.

In its Replies, PPL submits that the Complainant does not dispute that the signals total 84 seconds but alleges that the ALJ erred in not mentioning the number of transmissions per day, as claimed by him and his witness, Mr. Bathgate.  PPL contends that this Exception is inconsequential because the record clearly demonstrates that the AMI meter’s RF signals are of very short duration and occur only for a total duration of eighty-four seconds per day.  PPL argues this was clearly explained by Dr. Davis when he stated that “[t]he total daily time of RF signaling from the AMI meters used by PPL Electric is eighty-four seconds over the course of twenty-four hours with individual signal durations of only forty-six to sixty-three milliseconds.”  PPL R. Exc. at 5, citing PPL St. 1 at 7 (emphasis added).  According to Dr. Davis this equates to about 1,720 transmissions per day.   PPL R. Exc. at 5, citing Tr. at 262.  PPL asserts that Dr. Davis’ expert testimony on this point was not contradicted by any other expert testimony in the record.  PPL R. Exc. at 5.  Therefore, for the above reasons, PPL requests that the Commission deny this Exception.  PPL R. Exc. at 5.

4.	Complainant’s Exception No. 4 and Replies 

In his fourth Exception, the Complainant avers that the ALJ erred in Finding of Fact No. 54 of her Initial Decision, in which she states that “[b]ased on the locations of each tower and their RF power outputs, the constant background level of RF fields at Complainant’s residence are 16.7 times higher than the RF signals from the AMI meter.”  Complainant Exc. at 7, citing I.D. at 9-10, quoting PPL St. 1 at 13; Tr. at 260-261; PPL Exh. CD-5.  The Complainant argues this statement is inaccurate because Dr. Davis who made the statement subsequently admitted “he never made any actual measurements of RF radiation” at the Complainant’s residence but only “surmised it from calculations.”  Complainant Exc. at 7, citing Tr. at 272.

In its Replies, PPL reiterates Dr. Davis’ explanation that he conducted his calculations “based on a very fundamental physics principle, which is called the inverse square law.”  PPL R. Exc. at 6, citing Tr. at 272.  According to PPL, this enabled Dr. Davis to “calculate how the field propagates from a transmitter and how it falls off in amplitude as it moves farther away.”  Id.  Accordingly, “[b]ased on the locations of these towers and their power outputs,” Dr. Davis was able to calculate “the level of RF fields that these facilities use to transmit UHF TV signals to Leola and which therefore exists as background levels of RF fields in Leola.”  PPL R. Exc. at 6, citing PPL St. 1 at 13.  From PPL’s perspective, Dr. Davis has clearly explained that he does not need to take measurements at the Complainant’s premises to determine the background level of RF fields from the television broadcast towers.  PPL asserts that Dr. Davis’s expert testimony on this point was not contradicted by any other expert testimony.  Therefore, PPL requests that the Commission deny the Complainant’s Exception No. 4.

[bookmark: _Toc6833469]5.	Complainant’s Exception No. 5 and Replies 

In his fifth Exception, the Complainant avers that the ALJ erred in Finding of Fact No. 55 of her Initial Decision, in which she states that “[t]he RF exposure from a cell phone used at a person’s head is 260,000 times higher than the average RF levels 1 meter away from the Company’s new smart meter.”  Complainant Exc. at 8, citing I.D. at 10.  The Complainant argues this statement is inaccurate because it contradicts the finding of Daniel Hirsch, a radiation expert, that smart meters expose people to between 150-160 times the radiation of a cell phone.  Complainant Exc. at 8, citing I.D. at 205‑216.  The Complainant argues that while both the AMI meters and cell phones emit the same amount of radiation (approximately 900 MHz), unlike the cell phone which can sometimes be shut off and exposes emissions only to the head, exposure from the AMI meter is continuous and involves whole body radiation.  Complainant Exc. at 8.

In its Replies, PPL dismisses the Complainant’s argument and contends that the ALJ’s finding is fully supported by the record evidence.  Specifically, PPL’s expert, Dr. Davis, calculated the levels of RF field exposures from the new AMI meter and a number of sources to which people are commonly exposed.  PPL R. Exc. at 6 (citing PPL St. No.1 at 12013; PPL Exh. CD4).  Dr. Davis explained, “Exhibit CD4 shows that the RF fields thirty feet away from a person using a cell phone are three times larger than the RF fields from the AMI meters” and that “the RF fields from using cell phones near the head can be over 260,000 times higher than the RF fields from the AMI meters.”  PPL R. Exc. at 7 (citing PPL St. No. 1 at 12-13).  PPL asserts that Dr. Davis’s testimony was not disputed by any other expert testimony.  PPL R. Exc. at 7.

PPL also states that the ALJ was right in her decision not to give little to no weight to the Complainant’s argument because the Daniel Hirsh document referenced by the Complainant is unreliable and uncorroborated hearsay.  PPL R. Exc. at 7, citing I.D. at 24-25.  PPL further asserts that the Complainant’s Exhibit No. 15 is “not a peer-reviewed scientific study, is “not even a complete copy of the Hirsh document,” and “does not provide data to substantiate the highly inaccurate overestimation of RF exposures from a smart meter (an overestimation by multiple thousands of times).”  PPL R. Exc. at 7, citing PPL St. 1 at 11.  PPL submits that the Complainant improperly attempted to introduce additional portions of the Hirsch document for the first time at the briefing stage and the ALJ properly disregarded this extra-record evidence.  PPL R. Exc. at 7 (citing PPL Motion to Strike ¶ 7(o) and I.D. at 18).

Finally, PPL rejects the Complainant’s assertion that the AMI meters constantly expose people to RF fields.  According to PPL, Dr. Davis testified that “[t]he RF exposure from the AMI meter being used by PPL Electric is of very short duration (a total of eighty-four seconds over twenty-four hours) and not a constant exposure.”  Id.

6.	Complainant’s Exception Nos. 6 and 14 and Replies 

In his sixth Exception, the Complainant avers that the ALJ erred in Finding of Fact No. 57 of her Initial Decision in which she states that “[t]he new smart meter does not generate electrical power, does not produce additional harmonics over and above what is already coming into the meter, and does not interfere with the operation of house wiring.” Complainant Exc. at 8-9, citing I.D. at 10.  Disputing Finding of Fact No. 57, the Complainant argues Mr. Bathgate testified during the hearing that the switch mode power supply in the AMI meter creates transients on the house wiring that extend into the rooms of a house.  Complainant Exc. at 9, citing Tr. at 52-60.  According to the Complainant, to support this argument, Mr. Bathgate presented oscilloscope pictures showing the transients on the line.  Complainant Exc. at 9, citing Complainant M.B. at 224-225.

In his fourteenth Exception, the Complainant also disputes the ALJ’s conclusion that “Mr. Bathgate’s opinions were based on some incorrect assumptions, and his testimony is unreliable to prove Complainant’s claim that voltage transients are produced by the Landis + Gyr meter when all appliances are shut off because of insufficient filters.  I find in favor of Respondent on the issue of health and safety concerns.”  Complainant Exc. at 19, citing I.D. at 29.   The Complainant faults the ALJ’s decision to dismiss Mr. Bathgate’s testimony concerning this issue.  Complainant Exc. at 19-20.

In its Replies, PPL avers the Complainant’s arguments are without merit because the ALJ’s conclusion is fully supported by the expert testimony of Dr. Davis, who explained that “[t]he AMI meter being used by PPL Electric does not generate electrical power, does not produce additional harmonics over and above what is already coming into the meter, and does not interfere with the operation of house wiring.”  PPL Exc. at 8 (citing PPL St. No. 1 at 11).  Indeed, Dr. Davis testified that “[t]he very low amplitude RF signals generated by the power supplies in modern electronics are largely filtered out and heavily attenuated by resistance when they try to travel along house wiring.”  PPL R. Exc. at 8, citing PPL St. 1 at 11.  According to Dr. Davis, when RF signals are transmitted for cable television, coaxial cables are used instead of house wiring.  PPL R. Exc. at 8, citing PPL St. 1 at 11-12.

PPL also asserts that the ALJ properly found that Mr. Bathgate’s testimony was based on incorrect assumptions and was unreliable.  PPL R. Exc. at 8, citing I.D. at 29.  PPL avers that Mr. Bathgate not only lacked fundamental knowledge about RF fields but performed his voltage transients calculations using a different meter and never established that he would get the same results from PPL’s AMI meter.  PPL R. Exc. at 8 (citing I.D. at 28-29).  PPL argues Mr. Bathgate also conducted his measurements when his meter had the ZigBee radio inside of it turned on, which would attempt to connect with smart appliances and, therefore, would produce additional signals.  PPL argues, however, the ZigBee radios in its AMI meters are turned off until a customer requests that it be activated.  PPL R. Exc. at 8-9, citing I.D. at 29.  Therefore, PPL requests that the Commission deny the Complainant’s Exception Nos. 6 and 14.

7.	Complainant’s Exception Nos. 7 and 9 and Replies 

[bookmark: _Hlk12372738]In his seventh Exception, the Complainant avers that the ALJ erred in Finding of Fact No. 73 of her Initial Decision, in which she states that “[n]one of Complainant’s exhibits are actual scientific studies and most appear to be taken from activist websites.”  Complainant Exc. at 9, citing I.D. at 12.  The Complainant accuses the ALJ of ignoring the very important studies including the National Toxicology Program (NTP), Ramazzini Institute, and the BioInitiative 2012 report he presented as evidence to support his argument regarding RF fields and insomnia, sleep, melatonin levels, and cancer.  Complainant Exc. at 9-10, citing Complainant M.B. at 133, 180-181, 183-197, 217-218.

The Complainant also disagrees with the ALJ’s decision to strike out certain of his exhibits.  According to the Complainant, some of the evidence including the NTP and Ramazzini Institute studies the ALJ struck out as “new” evidence were completed after the hearing in this matter.  The Complainant contends that these studies, which are considered landmark studies in the RF field area are critical to his case and should be allowed.  Complainant Exc. at 11-13.  The Complainant further explains that he could not afford to pay expert witnesses to authenticate some of the exhibits which were struck by the ALJ from the record.  Lastly, the Complainant disagrees with the ALJ’s decision to strike the impeccably researched “Nation Magazine” article which was published after the hearing in this proceeding.  According to the Complainant, this study which detailed how the wireless industry tried to hide the danger of cell phone radiation, which is similar to the radiation from smart meters, was very critical to this case.  Id. at 13.

In its Replies, PPL avers the Complainant’s arguments are without merit.  First, PPL states that its witness, Dr. Israel, already explained in his testimony that none of the Complainant’s exhibits are actual scientific studies and most of the exhibits appeared to be taken from activist websites.  Dr. Israel testified that the Complainant’s exhibits lack scientific objectivity, do not offer a balanced assessment of the scientific research on RF fields, and do not provide scientifically reliable or useful data for reaching conclusions about RF fields and the causation of any symptom or health effect.  Dr. Israel testified that, as a medical doctor and scientific researcher, he would not rely on any of the Complainant’s documents.  PPL R. Exc. at 9-10, citing PPL M.B. at 24.  PPL asserts that Dr. Israel’s expert testimony on these points was contradicted by any other expert testimony.  Therefore, PPL submits, the ALJ’s FOF No. 73 is supported by the record.  PPL R. Exc. at 10.
Next, PPL avers that the ALJ appropriately struck the Complainant’s Exhibit Nos. 4, 9, 11, and 19, and appropriately rejected the Complainant’s attempt to reintroduce these exhibits in his briefs because they were uncorroborated hearsay, incomplete copies or both.  PPL R. Exc. at 9-10, citing Tr. at 128-129, 151-154, 157-161, 178-179.  For the first time in his briefs, the Complainant attempted to reintroduce the exhibits and rehabilitate their faults.  However, PPL argues it is well-established that parties cannot present new evidence at the briefing stage or cite stricken testimony and exhibits.  Here, all of the exhibits in question were stricken before the Company presented its case in rebuttal, PPL argues.  Therefore, PPL argues, it would violate PPL’s due process for any of the exhibits to be the basis for any findings of fact.  PPL R. Exc. at 10.

PPL further submits that the ALJ properly excluded the extra-record evidence that the Complainant presented for the first time in his briefs, such as the NTP study, the Ramazzini study, and the National Magazine article.  PPL R. Exc. at 10 (citing I.D. at 18).  PPL argues that by waiting until the briefing stage to present new materials, the Complainant denied PPL an opportunity to review and inspect those materials, to cross-examine the Complainant or other witness about the exhibits, and to present evidence in rebuttal.  Therefore, PPL asserts its due process will be violated for any of the exhibits or extra-record evidence to be the basis of any findings of fact in this proceeding.  PPL R. Exc. at 10.

Finally, PPL asserts that the ALJ correctly ignored the BioInitiative Report because it is an advocacy document, is not a scientific study, and has been widely criticized for its lack of scientific objectivity and reliability, as addressed in Dr. Israel’s direct testimony in this case.  PPL R. Exc. at 10-11 (citing PPL St. No. 2 at 19-20).  Dr. Israel testified that, as a medical doctor and medical researcher, he would not rely on this document to reach a medical conclusion about RF fields and health.  PPL R. Exc. at 11 (citing PPL St. No. 2 at 20).  For all of the foregoing reasons, PPL asserts the Complainant’s Exceptions Nos. 7 and 9 should be denied.

8.	Complainant’s Exception No. 8 and Replies

In his eighth Exception, the Complainant avers that the ALJ erred in Finding of Fact No. 74 of her Initial Decision, in which she states that “[t]here is no reliable medical basis to conclude that RF fields from the AMI meters being used by PPL will cause or contribute to the development of illness or disease.”  Complainant Exc. at 11, citing I.D. at 12.  Referencing his seventh Exception, the Complainant asserts that he provided the most up-to-date research to show that RF fields such as those emitted by AMI meters can cause or contribute to illness.  Complainant Exc. at 11.

In its Replies, PPL avers the Complainant’s arguments are without merit. First, PPL argues, as explained above, that the studies referenced by the Complainant in his eighth Exception were properly excluded from the record by the ALJ because they are extra-record evidence.  PPL R. Exc. at 11.  Second, PPL states that the ALJ’s finding was fully supported by the medical expert testimony of Dr. Israel, who was the only medical expert who presented testimony in this case.  Citing to the educational and professional qualifications of Dr. Israel as an expert in medicine, RF fields and human health, PPL contends Dr. Israel conducted a thorough analysis of the scientific research on the impacts of RF fields on IEI, insomnia, and adverse health effects but found no reliable support for the Complainant’s claims.  Id.  On this basis, Dr. Israel testified to a reasonable degree of medical certainty that there is no reliable medical basis to conclude that RF fields from the AMI meters being used by PPL will cause or contribute to the development of illness or disease.  PPL R. Exc. at 13 (citing PPL M.B. at 24-25).

Specifically, regarding IEI, PPL argues Dr. Israel found that “[r]eliable studies dating back to at least 2002 and also recent reviews of the studies by experts and reviews by expert panels of public health authorities have found IEI and the variety of symptoms attributed to it are not caused by exposure to RF fields.”  Id., citing PPL M.B. at 22.  According to PPL, subsequent related studies also refutes the Complainant’s claim.  PPL R. Exc. at 11-12.  With regard to RF fields and insomnia or aggravated insomnia, PPL avers Dr. Israel’s evaluation of several scientific studies on RF fields and sleep quality found no adverse sleep quality related to exposure to RF fields from cell phones or RF communication towers.  PPL further explains that similar laboratory studies with human volunteers exposed to RF fields have reported no consistent adverse effects on sleep quality due to RF exposures.  Id. at 12, citing PPL M.B. at 23.

PPL argues that Dr. Israel also evaluated scientific research on RF fields and the general adverse health effects by examining controlled animal laboratory studies and found no adverse health effects related to RF fields.  According to PPL, these well-designed and well-conducted studies “provide a reliable basis for determining whether RF fields have the capability to cause or contribute to adverse health effects in animals,” including cancer or adverse effects on growth, development, or reproduction.  PPL R. Exc. at 12, citing PPL M.B. at 23-24.  PPL further reiterates Dr. Israel’s testimony that the WHO and many other public health authorities have concluded that the scientific research on RF exposures from cell phone use, which are higher than the RF from PPL’s smart meters, has not shown that RF fields cause adverse health effects.  PPL R. Exc. at 12, citing PPL M.B. at 24.  PPL also argues that several U.S. state public health authorities have conducted investigations on this matter and reached the same conclusion.

PPL avers that as the only expert in medicine and medical research in this proceeding, Dr. Israel found to a reasonable degree of medical certainty that there is no reliable medical basis to conclude that RF fields from PPL’s AMI meters will cause or contribute to the development of illness or disease.  PPL R. Exc. at 12-13, citing PPL M.B. at 24-25.  Therefore, PPL requests that the Commission deny this Exception.  PPL R. Exc. at 13.
9.	Complainant’s Exception No. 13 and Replies

In his thirteenth Exception, the Complainant avers that the ALJ erred in concluding that Mr. Bathgate’s testimony was unpersuasive because of his lack of knowledge about the science of RF fields.  Complainant’s Exc. at 17, citing I.D. at 28-29.  The Complainant contends that the ALJ’s determination, which is based on semantics on the discussion regarding ionizing and non-ionizing fields, undermines Mr. Bathgate’s forty years’ experience in his field.  The Complainant also highlights Mr. Bathgate’s qualifications as shown in his testimony in a separate proceeding, McKnight v. PECO Energy, Docket No. C-2017-2621057, dated August 17, 2018 (McKnight).  Complainant’s Exc. at 17-19.

In its Replies, PPL avers the Complainant’s arguments are without merit.  According to PPL, Mr. Bathgate’s inability to know the fundamental scientific principle that RF fields are always non-ionizing and his utter confidence in his wrong opinion on this issue speaks volume about his knowledge or the lack thereof in this field.  On the other hand, explaining the concept of ionizing and non-ionizing in the RF field, PPL argues Dr. Davis, who is a highly qualified expert in Physics, Electromagnetics and RF Electromagnetics explained that Mr. Bathgate’s opinions about the basic nature and physical behavior of EMFs were completely wrong.  PPL R. Exc. at 15-16, citing PPL M.B. at 25-26.

PPL submits that Dr. Davis testified that RF fields are always non-ionizing because they do not have sufficient energy to break chemical bonds.  Dr. Davis further testified that the RF fields were not ever capable of being in the ionizing portion of the electromagnetic spectrum and could not switch back and forth, as claimed by Mr. Bathgate.  Dr. Davis testified that this was a fundamental and preliminary concept of RF fields.  Thus, given Mr. Bathgate’s lack of knowledge about the basic science of RF fields, as well as his utter confidence in his fundamental misunderstandings, the ALJ properly found that his testimony was unpersuasive and unreliable.  PPL R. Exc. at 16 (citing PPL M.B. at 26 and I.D. at 28-29).

Next, PPL avers that the Complainant’s introduction of Mr. Bathgate’s testimony from the McNight proceeding for the first time in this proceeding, constitutes extra-record evidence that should be entirely disregarded by the Commission.  According to PPL, it is well-established that parties cannot introduce new evidence at the exceptions stage. PPL R. Exc. at 16, citing, Application of Apollo Gas Co, 1994 Pa. PUC LEXIS, at *8-14 (Order entered February 10, 1994) (Apollo Gas).  Accordingly, PPL asserts the Commission has previously stricken extra-record evidence and arguments based on that evidence in parties’ exceptions.  Id.  PPL further asserts that even when the evidence is a public document, the Commission has held that it is inappropriate to introduce such extra-record evidence at the exceptions stage.  PPL submits that the Commission should reject this extra-record evidence.  PPL argues that even if properly introduced into the record, this extra-record evidence would not have changed the fact that Mr. Bathgate lacks knowledge of the essential physics related to RF fields.  As such, PPL requests that the Commission deny the Complainant’s Exception No. 13.  PPL R. Exc. at 16-17.

10.	Complainant’s Exception No. 17 and Replies

In his seventeenth Exception, the Complainant avers that the ALJ erred in her decision to give little or no weight to the letters he submitted from one medical doctor and three homeopathic practitioners affirming his claim that he has EHS.  The Complainant also faults the ALJ for striking from the record, the extra-record evidence containing the biographies of the above doctors in her Initial Decision.  Complainant Exc. at 22-23, citing I.D. at 18, 25.   The Complainant attempts to introduce the biographical information of the doctors to confirm they are more than qualified and requests that their opinions should be considered in the instant proceeding.   Complainant Exc. at 22-23.

In its Replies, PPL dismisses the letters submitted by the Complainant as hearsay documents that are conclusory one-page letters.  PPL also questions the independence and veracity of the letters as they all contain almost identical language.  PPL R. Exc. at 21-22.  PPL submits that the ALJ appropriately rejected the letters as Dr. Israel, the only medical expert in this case, testified that the medical record provided by the Complainant, including the four letters (three of which are from homeopaths who never actually examined the Complainant) “did not provide any useful diagnostic medical information” about the Complainant’s alleged disability.  Rather, PPL argues the letters appeared to reiterate “information that was likely provided by the patient.”  Id. at 22, citing PPL R.B. at 3.  Therefore, PPL asserts that the ALJ properly gave these hearsay documents little to no weight.

PPL further argues that the biographical information about the doctors provided by the Complainant in his Exceptions is extra-record evidence and should be disregarded.  PPL emphasizes that this information has already been struck by the ALJ in her ruling on the Motion to Strike.  Id. at 22, citing Motion to Strike ¶7(n); I.D. at 18.  Finally, PPL avers that the information about the medical education of the homeopathic practitioners in India referenced by the Complainant in his Exceptions, is not in the record and so this extra-record evidence the Complainant is trying to introduce should be rejected.  PPL R. Exc. at 22, citing Apollo Gas.  Therefore, PPL requests that the Commission deny this Exception.  PPL R. Exc. at 22.

11.	Complainant’s Exception No. 18 and Replies

In his eighteenth Exception, the Complainant avers that the ALJ erred in her conclusion that “[t]here is insufficient evidence to prove that the installation of the AMI meter caused the worsening of Complainant’s symptoms as they are subjective by Complainant’s own admissions.”  Complainant Exc. at 24, citing I.D. at 25.  From the Complainant’s perspective, his self-reported experience with EMFs, his over thirty years history with EHS, and the report from the four doctors affirming that his exposure to EMFs would make his condition worse, should be enough to confirm his allegations in this case.  Complainant Exc. at 24.

In its Replies, PPL dismisses the Complainant’s arguments as lacking merit.  According to PPL, the Complainant not only failed to present any medical records to support his claim of IEI but that he submitted only one letter from a family medicine practitioner while the other three letters were from homeopathy or alternative medicine practitioners in California and India.  PPL R. Exc. at 23, citing Complainant Exh. 1.  PPL avers that Dr. Israel has testified that none of the letters from the Complainant contain useful diagnostic medical information but rather, they appear to contain information that was likely provided by the patient.  For instance, PPL asserts that the letter from the family medicine practitioner “does not say when the diagnosis was made, who made it, what medical examination and medical criteria were involved in the diagnosis, or what course of treatment, if any, has been provided by medical professionals since the diagnosis[,] including by the author of the letter.”  PPL R. Exc. at 23, citing PPL St. 2 at 16.

PPL also contends IEI is not a widely accepted medical diagnosis by medical practitioners and several studies have found that IEI and the variety of symptoms attributed to it are not caused by exposure to RF fields.  In addition, PPL points out that even the Complainant confirmed in his testimony that “there are no practical tests for EHS’ because “the diagnosis is arrived at by patient report.”  Hence, PPL contends that while the Complainant may suffer from insomnia and sleep lag disorder, it does not follow that his symptoms are actually caused by the presence of RF fields or self-reported IEI or EHS.  PPL R. Exc. at 23-24, citing I.D. at 26.  Therefore, PPL requests that the Commission deny the Complainant’s Exception regarding this matter.  PPL R. Exc. at 24.

12.	Complainant’s Exception No. 19 and Replies

In his nineteenth Exception, the Complainant avers that the ALJ reached the wrong conclusion in her Conclusion of Law No. 5.  Conclusion of Law No. 5 states that:

A person does not sustain his or her burden of proof in an electric and magnetic field exposure case when the record evidence, “taken as a whole, leads to the ultimate finding and conclusion that the scientific studies at present are inconclusive” rather, the person must demonstrate by a preponderance of the evidence that such exposure actually causes adverse health effects. Letter of Notification of Phila. Elec. Co. Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1992 Pa. PUC Lexis 160, at *210-11 (June 29, 1992) (Initial Decision) (“Woodbourne-Heaton”).


I.D. at 42-43.  The Complainant contends that he provided sufficient evidence in this proceeding to meet his burden of proof to support his claim regarding PPL’s AMI meter and EHS.   From the Complainant’s perspective, the NTP, Ramazzini Institute, the BioInitiative 2012 and the 1800 studies confirm his allegations and are sufficient to substantiate his claims in the instant proceeding.  Complainant Exc. at 25, citing Complainant R.B. at 33-34, 36-37; Complainant Exh. 16.

In its Replies, PPL submits the Complainant’s arguments lack merit.  According to PPL, as it has explained throughout this proceeding, the NTP and the Ramazzini studies are both extra-record evidence and were properly stricken from the record by the ALJ.  PPL also avers that the BioInitiative study is not a scientific document but is an advocacy document that has been widely criticized for its lack of scientific objectivity and reliability, as pointed out by Dr. Israel in his testimonies.  More importantly, even if this extra-record evidence from the Complainant were considered by the ALJ, PPL argues it has substantially rebutted the evidence by the thorough and credible expert testimony submitted by the Company.  PPL notes that the ALJ properly analyzed the evidence in this case and found no support for the Complainant’s alleged health concerns because the Complainant failed to meet his burden of proof that the AMI meter actually caused his symptoms.  PPL R. Exc. at 24-25, citing I.D. at 18-29.  Based on the foregoing, PPL requests that the Commission deny the Complainant’s Exception No. 19.

[bookmark: _Toc13734020]Disposition

Upon review of the record on this issue, the Initial Decision and the applicable law, we affirm the ALJ’s conclusion that the Complainant did not meet his burden of proof regarding his claim that PPL’s smart meter caused or will cause adverse health effects for the Complainant.  Specifically, we affirm the ALJ’s finding that the Complainant failed to demonstrate a conclusive causal connection between the low-level RF fields from a PPL smart meter and adverse health effects for the Complainant.

Upon review of the Complainant’s Exceptions Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 13, 14, 17, 18, and 19, and PPL’s Replies thereto, we are compelled to deny the Complainant’s Exceptions.  In our opinion, the ALJ’s Findings of Fact and Conclusions of Law, which are the subject of the aforementioned Exceptions, are fully supported by the record, as correctly indicated in each of PPL’s Replies discussed extensively above.

In support thereof, we acknowledge that the Complainant’s case included his competent lay testimony as to the health symptoms he has experienced historically and since the time an AMI meter has been installed at his Neighbor’s Address.  The Complainant also presented the expert testimony of Mr. Bathgate, whom the ALJ accepted as an expert in electrical engineering but not as a medical expert, for the purpose of explaining Mr. Bathgate’s theories as to how the RF fields from PPL’s AMI meters will cause harm to human health.  The Complainant did not present a qualified expert to testify on the issue of the cause of his medical issues in this proceeding.  The Complainant did, however, present numerous exhibits, i.e., Complainant Exhibit Nos. 1‑10, and 12-27, for the purpose of corroborating his claims about his health problems and to support his claims that RF fields from PPL’s AMI meters caused, exacerbated or will cause or exacerbate his health problems.  Included in these Exhibits, among other things, was a letter from a family medicine practitioner and three letters from homeopathy practitioners stating that he has EHS; however, no actual medical records were submitted by the Complainant to corroborate his claims of EHS symptoms.

As to the Complainant Exhibits admitted into the record, we affirm the ALJ’s ruling to admit them not for the truth of the matter and to afford them little to no evidentiary weight for the purposes of fact finding.[footnoteRef:17]  The Exhibits constituted simple hearsay that were properly objected-to by PPL and were uncorroborated.  Moreover, with regard to Complainant Exh. 1 (the four medical opinion letters), PPL was given no opportunity to cross examine the practitioners who authored the four letters to test the veracity of their medical opinions or their qualifications to render such opinions.  Therefore, the admitted Complainant Exhibits do not constitute competent evidence in this proceeding to support a finding of fact on the issues of the state or cause of the Complainant’s medical issues.  See Walker/Chapman Rule, supra. [17: 	Even if we were to give the four letters more weight, in PPL’s presentation of the evidence, Dr. Israel testified that “[n]one of these letters provide any useful diagnostic medical information.” (PPL St. No. 2 at 16).  Rather, Dr. Israel found that “they have the appearance of reiterating information that likely was provided by the patient.”  Id. For example, Dr. Israel testified that the letter from the family medicine practitioner “does not say when the diagnosis was made, who made it, what medical examination and medical criteria were involved in the diagnosis, or what course of treatment, if any, has been provided by medical professionals since the diagnosis[,] including by the author of the letter.” Id. These are all important factors related to any diagnosis, because there are no established medical criteria for the diagnosis or treatment of IEI.  Id.  No further evidence was offered by the Complainant to rebut Dr. Israel’s rebuttal testimony.] 


We also acknowledge that the Complainant attempted to introduce in his presentation of the evidence, at the inappropriate stages of this proceeding – specifically, in the briefing stage of this proceeding and in his Exceptions[footnoteRef:18] – additional scientific studies, which he has asserted supports or proves his claims in this proceeding relating to a causal connection between his medical issues and RF fields.  Specifically, he attempted to introduce the studies of the NTP and Ramazzini Institute, and the BioInitiative 2012 report, which he argues support his claim that RF fields from AMI meters cause insomnia, sleep, melatonin levels, and cancer.  We affirm the ALJ’s decision to strike and disregard these studies in her Initial Decision when they were first introduced at the briefing stage.  It is well-established that parties cannot present new evidence at the briefing stage. I.D. at 17 (citing, e.g., Pa. Pub. Util. Comm’n v. Nat’l Fuel Gas Distrib. Corp., 1993 Pa. PUC LEXIS 95, at *7-10 (Order entered July 30, 1993).  Likewise, we shall disregard these same studies which the Complainant attempted to reintroduce in his Exceptions.  It is well-established that parties cannot introduce new evidence at the exceptions stage.  See Apollo Gas, supra. [18: 	We note that had these extra-record materials (e.g., the studies of the NTP and Ramazzini Institute, and the BioInitiative 2012 report) been properly admitted into the record at the evidentiary hearing, these studies nonetheless would have been subject to the Walker/Chapman Rule on hearsay evidence.  Without the Complainant offering an expert witness qualified to provide an opinion on the basis of such studies as to the cause of the Complainant’s medical problems, the studies themselves likely would not meet the criteria to constitute competent evidence to support a finding of fact in this proceeding.  Moreover, had the Complainant offered his lay opinion testimony based on these studies on the issue of a causal connection between the smart meter’s RF fields and adverse health effects, his opinion would not be afforded much evidentiary weight, given that, pursuant to Pennsylvania Rule of Evidence 701, a witness that is not testifying as an expert may not testify in the form of opinion if it is based on scientific, technical, or other specialized knowledge within the scope of Rule 702 (relating to expert opinions).  Pa. R.E. 701 and 702 are applicable to administrative agency proceedings.  Gibson v. WCAB, 580 Pa. 470, 485-86, 861 A.2d 939, 947 (Pa. 2004) (Gibson) (holding, in part, that notwithstanding the statutory maxim of 2 Pa. C.S. § 505, which mandates a relaxation of the strict rules of evidence in agency hearings and proceedings, the “evidentiary Rules 602, 701, and 702 are applicable to agency proceedings in general . . .”).] 


As for the testimony presented by the Complainant’s expert, Mr. Bathgate, and PPL’s expert, Dr. Davis, we affirm and adopt the ALJ’s analysis that Mr. Bathgate’s testimony proved unreliable on the issue of whether RF fields are ionizing/non-ionizing as well as the ALJ’s decision to accord more weight to Dr. Davis’s rebuttal testimony on the issues in this proceeding.  Dr. Davis’ testimony in this proceeding constituted competent evidence in this proceeding to support findings that the RF fields are part of the lower energy, non-ionizing portion of the electromagnetic spectrum, which consists of lower frequency signals that do not have enough energy to break chemical bonds in cells or DNA. PPL St. No. 1 at 5-6.

Additionally, Dr. Davis testified credibly that the FCC has established safe public exposure level limits for RF fields from devices that transmit RF signals, such as the AMI meters. PPL St. No. 1 at 8.  We found his testimony persuasive that the FCC’s established limits are relevant to our review, as Dr. Davis explained that the FCC adopted and continues to review such standards in consultation with other federal agencies with oversight authority in public health and safety, including the Food and Drug Administration (FDA) and the Environmental Protection Agency (EPA). PPL St. No. 1 at 8-9.  Based on the engineering specifications for the Landis & Gyr AMI meter being deployed by the Company, Dr. Davis calculated that the levels of RF fields from the AMI meters are 98,000 times lower than the FCC’s limits. PPL St. No. 1 at 14; PPL Exhibit CD2.

Moreover, Dr. Davis testified that the RF signals from the AMI meter in PPL’s RF Mesh system are of short duration and will occur for only a total of eighty-four seconds over a twenty-four-hour period, with a frequency of 1,720 transmissions per day or once every 1.2 minutes.  PPL St. No. 1 at 7; Tr. at 262.  Mr. Bathgate’s testimony, which we again note was not qualified in the area of medical opinion or human health, did not contradict Dr. Davis’s testimony or otherwise show how the duration or frequency of the RF signals will cause harm to human health.

Furthermore, we find Dr. Davis testimony reliable in which he stated his opinion that the new AMI meter does not generate electrical power, does not produce additional harmonics over and above what is already coming into the meter, and does not interfere with the operation of house wiring.  PPL St. No. 1 at 11.  We also find his testimony reliable that the filter on the Complainant’s current meter is no different in function than that on the meter to be installed on his property, and the very low level RF signals from power supplies in modern electronics are either filtered out and/or are heavily attenuated by resistance if they try to travel on household wiring.  Tr. at 237; PPL St. No. 1 at 11.

Finally, PPL’s expert witness, Dr. Israel, was the only expert qualified in this proceeding in medicine and medical research, particularly regarding RF fields and human health.  Dr. Israel testified to a reasonable degree of medical certainty that there is no reliable medical basis to conclude that RF fields from the AMI meters being used by PPL will cause or contribute to the development of illness or disease.  Dr. Israel’s unequivocal opinion was offered to a reasonable degree of medical certainty based upon his review of available scientific studies, research and reports on the impacts of RF fields on IEI, insomnia, and adverse health effects.[footnoteRef:19]  PPL St. No. 2 at 8-22.  Dr. Israel’s testimony was not rebutted or contradicted by any expert in this proceeding.  Dr. Israel’s expert opinion meets PPL’s required burden of production and constitutes legally competent evidence to support a finding of fact that there is no causal connection between RF fields from a PPL AMI meter and adverse human health effects. [19: 	See Halaski v. Hilton Hotel, 487 Pa. 313, 409 A.2d 367, 369, n.2 (Pa. 1979) (Halaski) (quoting Menarde v. Philadelphia Transportation Co., 376 Pa. 497, 501, 103 A.2d 681, 684 (1954) (“[T]he expert has to testify, not that the condition of claimant might have, or even probably did, come from the cause alleged, but that in his professional opinion the result in question came from the cause alleged.  A less direct expression of opinion falls below the required standard of proof and does not constitute legally competent evidence.”).] 


Based on the foregoing, we believe the record has been sufficiently developed in this proceeding on this specific issue of whether the Complainant has proven by a preponderance of the evidence a conclusive causal connection between RF fields from PPL’s AMI meters and the adverse health effects alleged in the Complaint.  We affirm and adopt the ALJ’s conclusion that the Complainant has not met his burden of proof on this issue and further conclude that nothing in the Complainant’s Exception Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 13, 14, 17, 18, and 19, compel us to modify or reverse the ALJ’s Initial Decision on this issue.

1. [bookmark: _Toc13734021]Whether the Complainant Has Demonstrated by a Preponderance of the Evidence that PPL’s AMI Meters are Unsafe Facilities as Fire Hazards

1. [bookmark: _Toc6833470][bookmark: _Toc13734022]Positions of the Parties

The Complainant averred that smart meters are a fire hazard because they can produce electric arcing during a power surge and there is no fuse or circuit breaker to provide any protection in the event a short occurs inside the new meter.  Complaint at 6; Tr. at 7, 74-78, 181-182.  The Complainant stated that evidence of these defects is in an article from a website, Green Tech Media at www.greentechmedia.com entitled, “Pennsylvania-based Utility PECO Halted Installation of Sensus Meters After Reports of About Two Dozen Fires” (2012).  Complainant Exh. 21.  According to the Complainant, his current analog meter is better suited to protect fire hazards compared to the new smart meter that PPL is trying to install in his property.  Tr. at 78.

In response, PPL contended that the new AMI meters are not a fire hazard because they are equipped with software and mechanisms that can better alert the Company if there is an issue with overheating.  Additionally, PPL stated that it has conducted substantial research and has taken many steps to prevent fires involving loose “jaws” at the customer’s meter base, which could cause the micro-arcing of electricity between the jaw and blade of the AMI meter.  Tr. 235-247.  Specifically, PPL averred that the smart meters are composed of fire-resistant materials and have alarms designed to alert the Company if the temperature of the meter reaches a certain level.  PPL submitted that the AMI meters can prevent fires because PPL has established protocols to dispatch personnel if there is an issue with the meter’s temperature.  PPL M.B. at 8, 33‑36.  PPL also contended that the Landis + Gyr meter meets the American National Standards Institute (ANSI) and Institute of Electrical and Electronics Engineers (IEEE) requirements and is certified by Underwriters Laboratories (UL).  Tr. at 235-236.


[bookmark: _Toc6833471][bookmark: _Toc13734023]ALJ’s Initial Decision

In her disposition, the ALJ stated she gave some weight to Complainant’s Exhibit No. 21 regarding fire hazards as this evidence was corroborated by the testimony of PPL’s witness, Mr. Larson, that PECO had some fires regarding its first deployment of meters.  Additionally, the studies upon which Mr. Bathgate was basing his opinion were relevant since the Complainant had an expert witness in the field of electrical and mechanical engineering, I.D. at 24.

However, the ALJ also stated that the issue of smart meter-related fires has already been addressed in Frompovich, when the Commission held that:

Specifically, as to the Complainant’s fire hazard claim, PECO satisfied its burden of production, or the burden of going forward with the evidence, to show that the brand of AMI to be installed at the Complainant’s home – the Landis + Gyr meter – does not present a fire hazard. PECO presented evidence in this case that previously there was a fire hazard problem with a particular brand of meter PECO had initially used in the AMI deployment. However, in approximately 2012, those meters were all removed and replaced with the Landis + Gyr Focus meters. PECO showed that since the installation of over 1.2 million of Landis + Gyr Focus meters, there have been no reports of fire incidents related to the meters. Tr. at 143. PECO showed that a Landis + Gyr meter would be installed at Ms. Frompovich’s home.

Additionally, we take judicial notice here that the fire hazard issue involving the prior brand of AMI meter was raised to our attention during PECO’s Smart Meter Phase II Plan proceeding at Docket No. M-2009-2123944, discussed supra, fn 3. In the Recommended Decision for that case, it was noted that PECO had experienced several meter events involving overheating during the Phase I deployment. PECO initiated corrective action including replacement of the installed smart meters with meters manufactured by a different contractor, Landis + Gyr. PECO had completed replacing the meters on or before January 18, 2013, the date PECO filed its Smart Meter Phase II Plan. See Phase II R.D. at 9.

Moreover, the Complainant did not present any competent evidence in this record to show that the Landis + Gyr brand of meters causes fires or otherwise presents a fire hazard. Therefore, we agree with the ALJ’s conclusion that the Complainant did not satisfy her burden of proving that the type of AMI meter to be installed at her home would constitute an unsafe fire hazard in violation of 66 Pa. C.S. § 1501.


I.D. at 31, citing Frompovich at 56-57.  According to the ALJ, in that case, the fires were associated with the Sensus AMI meters, which PECO eventually replaced with the Landis + Gyr Focus AXR-SD meters, the same meters PPL is deploying in its system through its Agent, Grid One Solutions.  I.D. at 32, citing Frompovich at 56; Complainant Exh. 21.  The ALJ noted that while it is difficult to compare the communications system between PECO and PPL, the Commission has deemed these new meters to be reasonable and not a fire hazard within the meaning of 66 Pa. C.S. § 1501, to allow another EDC to install them on residential dwellings within its service territory.  Further, the ALJ noted that over 1.2 million Landis + Gyr Focus meters have been installed by PECO since then, and there have been no reports of fire incidents related to the meters.  I.D. at 32, citing Frompovich at 56-57.  In the same vein, the ALJ pointed out that there is no evidence to show that PPL has had any fire incidents related to the same make and model of the AMI meters after deploying 700,000 out of 1.4 million of such meters.  I.D. at 32, citing Tr. at 238.

		Next, the ALJ pointed out that PPL has explained throughout this proceeding that there is a heat alarm set within the meter software program, so that when the temperature of the meter hits an established level, the Company is alerted of the issue.  The ALJ further pointed out that PPL takes 15-minute interval temperature readings from the meter, so that it can track the meter’s temperature and identify any current issues or problematic trends.  According to the ALJ, if the Company detects an issue with the meter’s temperature, it will dispatch a technician to investigate. I.D. at 32, citing Tr. at 247-248.  More importantly, the ALJ noted the testimony of PPL’s expert witness, Dr. Davis, in which he stated that “the smart meters can actually help people from having a fire” because of the temperature alarms.”  I.D. at 32, citing Tr. at 283-284.

The ALJ opined that the fact that Mr. Bathgate witnessed a fire and explosion of an Itron AMI meter installed by a different electric utility after a lightning strike, is insufficient to show the Landis + Gyr AMI meter is unsafe or a fire hazard.  I.D. at 32, citing Tr. at 101.   The ALJ emphasized that PPL has conducted substantial research and has taken several steps to prevent fire incidents similar to the ones alleged by the Complainant.  The ALJ pointed out that findings from PPL’s research show that “the root cause of the vast majority” of any fires involving new meters is the customer-owned meter bases wearing out and producing loose connections between the “blade” of the meter and the “jaw” of the meter base.  I.D. at 32, citing Tr. at 235.  According to the ALJ, based on that research, PPL has taken several steps to mitigate the risk of these worn out meter bases and has analyzed the materials used for meter bases and enhanced its inspection criteria so that its service technicians are better suited to “identify loose jaws in the field.”  I.D. at 32-33, citing Tr. at 236.  PPL also ensures that the new AMI meters meet the ANSI and IEEE requirements, the ALJ noted.  I.D. at 33, citing Tr. at 238.

The ALJ noted that PPL’s witness, Mr. Larson, admitted fire safety is of national concern regarding smart meters and certain deployments had “come into the papers.”  I.D. at 33, citing Tr. at 235.   The ALJ noted PPL’s testimony indicating that the root cause of the vast majority of fire incidents involves installation issues in which the customers’ meter base jaws are spread out too far for a tight fit with the blade insert of the AMI meter, “which causes excessive arcing.”  Mr. Larson, testified that “a little bit of micro arcing inside there, which, depending on the severity could greatly increase the temperature of that meter, eventually leading to a fire.”  I.D. at 33, citing Tr. at 235.  The ALJ also noted Mr. Larson’s testimony that PPL has put in place a number of measures to mitigate the risk of fire by analyzing the base materials and enhancing inspection criteria.  I.D. at 33, citing Tr. at 236.

The ALJ took judicial notice of ANSI/UL 414 (Safety Standards for Meter Sockets), which defines maximum allowable insertion force at Section 17; UL 2735, Standard for Electric Utility Meters; ANSI C12.7 American National Standard Requirements for Watthour Meter Sockets; ANSI Z535.4 Product Safety Signs and Labels; and ANSI C12.10, American National Standard for Electromechanical Watthour Meters.  In addition, the ALJ took judicial notice of a White Paper entitled TESCO Hot Socket Gap Research (TESCO White Paper)[footnoteRef:20] and the use of this data in the development of tools for the early detection and handling of dangerous field conditions.[footnoteRef:21] [20: 	TESCO stands for “The Eastern Specialty Company.”]  [21: 	http://www.tesco-advent.com/pdf/TESCO-hot-sockets-white-paper.pdf. 52 Pa. Code § 5.40 (relating to official and judicial notice of fact).] 


The ALJ concluded that she is persuaded by the credible testimony of Dr. Davis that the new meter is not a fire risk due to any alleged inadequate surge protection.  Id., citing Tr. at 238.  The ALJ noted that Dr. Davis’ opinion was corroborated by Mr. Larson, who testified that the “new digital meter, as compared to the analog meter,” can better withstand damage from a surge “because of the padding materials that are utilized when building transformers.”[footnoteRef:22]  I.D. at 34, citing Tr. at 245.  The ALJ also found that the surge protection on the new AMI meter is no different in function than the Complainant’s current meter.  I.D. at 34, citing Tr. at 236-37.   In addition, although the Complainant contended that the AMI meter is not UL certified, the ALJ pointed out that the Complainant’s expert witness, Mr. Bathgate, acknowledged that the new AMI meter to be installed by PPL is in fact certified by UL.  According to the ALJ, as explained by Mr. Bathgate, the meter has a specific safety certification “called UL 2735.” I.D. at 34, citing Tr. at 78-79.  Based on the foregoing, the ALJ concluded that the Complainant failed to prove that the new AMI meters are fire hazards when compared to the analog meters.  However, the ALJ also recommended that PPL and its Agents verify that the Underwriter’s Inspection Certificate is present on every AMI meter prior to its installation as an additional precaution.  I.D. at 34, citing UL 2735, Standard for Electric Utility Meters and ANSI Z535.4 (Product Safety Signs and Labels). [22: 	According to the ALJ, these padding materials are tested to withstand up to 6,000 volts.  I.D. at 34, citing Tr. at 245.] 


[bookmark: _Toc6833472][bookmark: _Toc13734024]Exceptions and Replies

1. PPL Exception Nos. 1 and 2

In its first Exception, PPL asserts that the ALJ erred in taking judicial notice of the ANSI and UL standards and the TESCO White Paper because they are not matters of common knowledge or incontrovertible facts and so taking judicial notice of these facts in her Initial Decision denied PPL its due process rights.  PPL Exc. at 4, citing I.D. at 33.  PPL argues that the Commonwealth Court has recognized that “judicial notice may be taken only of matters of common knowledge, of facts which are ‘so well known [sic] as to be incontestable.’”  PPL Exc. at 4, citing Commonwealth v. Cassidy, 521 A.2d 59, 61 (Pa. Cmwlth. 1987) (quoting Savoy v. Beneficial Consumer Disc. Co. 468 A.2d 465, 468 (Pa. 1983)).  According to PPL, examples of subjects that are appropriate for judicial notice “may include the county in which a town or city is located, and the location of roads and highways.”  PPL Exc. at 4, citing Coard v. City of Phila., 2018 Pa. Commw. Unpub. LEXIS 92, at *5 (Pa. Cmwlth. 2018) (Coard) (quoting Commonwealth v. Varner, 401 A.2d 1235 (Pa. Super 1979)).  PPL further asserts that “[h]owever, a court may not take judicial notice of a fact for which there may be conflicting evidence, and so relieve a party of its burden of proof.”  PPL Exc. at 4, citing Coard, 2018 Pa. Commw. Unpub. at *5-6 (citations omitted).

[bookmark: _Hlk12395488]PPL argues that while the ANSI and UL standards are technical industry standards and while the TESCO White Paper contains the results and conclusions of TESCO concerning its research on meter installations, because these are not matters of common knowledge or incontrovertible facts, such as the county in which a town is located, they are not appropriate for judicial notice.  PPL Exc. at 4.  Furthermore, according to PPL, because the record closed before the Initial Decision was issued, taking judicial notice of these materials in the ALJ’s Initial Decision denied PPL its due process rights.  PPL further contends that as an administrative body, the Commission is bound by the due process provisions of constitutional law and by the principles of common fairness.  According to PPL, “[a]mong the requirements of due process are notice and an opportunity to be heard on the issues, to be apprised of the evidence submitted, to cross-examine witnesses, to inspect documents, and to offer evidence in explanation or rebuttal.”  PPL Exc. at 5, citing Hess v. Pa. PUC, A.3d 246, 266 (Pa. Cmwlth. 2014) (citations omitted).

Here, PPL argues, it was never given an opportunity to present evidence explaining why the TESCO White Paper is unreliable and should not be considered in this case.  Similarly, although Mr. Larson testified about the Company’s fire safety practices and protocols, PPL claims it never had the opportunity to explain on the record that all of the ALJ’s fire safety recommendations have already been adopted by the Company or are unnecessary given the Company’s established practices and procedures.  PPL Exc. at 5, citing Tr. at 234-238, 247-248.  Rather, according to PPL, its presentation of evidence was focused on rebutting the fire safety allegations made by the Complainant.  More importantly, PPL argues the Complainant did not even reference the TESCO White Paper or the ANSI standards, nor did he propose the fire safety recommendations that were judicially noticed by the ALJ.  PPL Exc. at 5.  PPL explains that had it been given an opportunity to respond to these standards, the White Paper, and the recommendations on the record, as shown in its Exception No. 2, it would have demonstrated that the TESCO White Paper is unreliable because it reaches conclusions that would lead to the purchase of TESCO’s products.  PPL does not see a need for the fire safety recommendations because they have already been adopted by the Company, as highlighted in the Company’s established practices and procedures.  PPL Exc. at 5-6.

PPL attached to its Exceptions a Verification signed by Mr. Scott Larson, PPL’s witness on this issue, attesting to the veracity of the information stated in its Exceptions regarding the Company’s established practices and procedures in response to the ALJ’s fire safety recommendations and the materials that were judicially noticed.

In its Exception No. 2, PPL reiterates that the ALJ did not need to make the fire safety recommendations because it has already adopted those recommendations as highlighted in the Company’s established practices and procedures.  Id. at 6, citing I.D. at 33-34. As we are granting this Exception, the extra record material attached to PPL’s Exceptions will not be considered here.

PPL requests that the ALJ’s Initial Decision be modified to remove the fire safety recommendations because they have already been adopted by the Company or are unnecessary given the Company’s established practices and procedures.  Id. at 10.

2.	Complainant’s Exception No. 15 and Replies

In his Exception No. 15, the Complainant avers that the ALJ erred in her conclusion that she was persuaded by the “credible testimony” of Dr. Davis that the AMI meter was not a fire risk.  Complainant Exc. at 20, citing I.D. at 34.  The Complainant questions why the ALJ chose to accept the testimony of Dr. Davis rather than that of Mr. Bathgate, who has far more experience in the mechanics of smart meters than Dr. Davis, and contradicted Dr. Davis’ testimony by declaring that the AMI meter could burst into flame from a power surge.  Complainant Exc. at 20, citing Tr. at 76-79.  The Complainant further argues that even PPL’s witness, Mr. Larson, acknowledged the safety design deficits in the new AMI meter and the Company’s poor response time to meter emergencies.  Complainant Exc. at 20, citing PPL M.B. at 60; Tr. at 244.  From the Complainant’s point of view, Dr. Davis is not a credible witness.  Complainant Exc. at 21.

[bookmark: _Hlk12431248]In its Replies, PPL asserts the Complainant’s arguments as without merit.  PPL argues it has presented substantial and credible evidence in this proceeding to demonstrate that the new AMI meter is not a fire risk.  PPL asserts the new AMI meters are equipped with software and mechanisms that better alert the Company if there is an issue with overheating.  PPL R. Exc. at 17, citing PPL M.B. at 33.  PPL explains there is a heat alarm set within the meter software program that alerts the Company when the temperature of the meter hits an established level.  PPL further notes that it takes fifteen-minute interval temperature readings from the meter in order to track the meter’s temperature and identify any current issues or problematic trends.  According to PPL, if an issue is detected with the meter’s temperature, the Company will dispatch a technician to investigate.  PPL reiterates Dr. Davis’ testimony that “the smart meters can actually help people from having a fire” because of the temperature alarms.  Id.

[bookmark: _Hlk12394553]Next, PPL disputes the Complainant’s “safety design defects” claim regarding the AMI meters.  PPL clarifies the Complainant’s mischaracterization of Mr. Larson’s testimony stating that Mr. Larson simply testified that the Company has conducted substantial research and has taken many steps to prevent fire incidents.  PPL R. Exc. at 18, citing PPL M.B. at 33.  According to PPL, research shows that “the root cause of the vast majority” of any fires involving new meters is the customer-owned meter bases wearing out and producing loose connections between the “blade” of the meter and the “jaw” of the meter base.  PPL avers it has taken several steps to mitigate the risk of these worn out bases by analyzing the materials utilized for the meter bases and enhanced its inspection criteria so that its service technicians are better able to “identify loose jaws in the field.”  R. Exc. at 18, citing PPL M.B. at 34 (citing Tr. at 236).  PPL explains that it also ensures that the new AMI meters meet the ANSI and IEEE requirements.  Id.

[bookmark: _Hlk12394515]PPL also argues that the alleged fire cited to by Mr. Bathgate in his testimony is irrelevant because the purported incident involved an Itron AMI meter installed by a different electric utility, not the Landis + Gyr AMI meter that PPL is currently installing across its system.  R. Exc. at 18, citing PPL M.B. at 34.  According to PPL, nothing in Mr. Bathgate’s testimony establishes: (1) the cause of the alleged fire on his neighbor’s meter; (2) that the Itron AMI meter has the same composition, mechanics, and software as the Landis + Gyr AMI meter; and (3) that the Michigan electric utility implemented the same mechanisms and protocols as PPL to prevent such incidents.  Hence, PPL does not see any comparison of its AMI meters and the meter described by Mr. Bathgate in his testimony.  Id.

Next, PPL contends that contrary to Mr. Bathgate’s claims, Dr. Davis explained that the new meter is not a fire risk due to alleged inadequate surge protection.  R. Exc. at 19, citing PPL M.B. at 35.  PPL argues that this opinion is further bolstered by Mr. Larson’s testimony that the “new digital meter, as compared to the analog meter,” can better withstand damage from a surge “because of the padding materials that are utilized when building transformers.”  According to PPL, while the padding materials in the new AMI meter tested to withstand up to 6,000 volts, the new AMI meter’s surge protection is not functionally different than the current meter.  Id.

Finally, discounting the Complainant’s attempt to undermine the credibility of Dr. Davis, PPL references Dr. Davis’ comprehensive educational and professionally exceptional qualifications stating he is the most credible and reliable expert witness in this field.  PPL avers that in addition to being the Chair at the University of Maryland where he has taught Physics, Electrical Engineering, Electromagnetics, and RF Electromagnetics to graduate and undergraduate students for over thirty years, Dr. Davis has conducted several scientific studies in these fields and has published over 250 studies in peer-reviewed scientific journals.  PPL R. Exc. at 19.  According to PPL, Dr. Davis has also served on expert committees that have evaluated scientific research on RF fields including the IEEE Committee on Man and Radiation (COMAR) and has served as chair of the Subcommittee on Radio Frequency Fields, which consists of experts who examine the scientific research on RF fields and evaluate IEEE exposure guidelines.  Id. at 19-20.

[bookmark: _Toc13734025]Disposition

Upon review, we shall grant PPL Exception Nos. 1 and 2 and deny the Complainant’s Exception No. 15.

Regarding PPL’s Exceptions, although the Commission Regulations do permit the taking of official or judicial notice[footnoteRef:23] of facts, the Regulations also call for the notification of a party adversely affected, which must be given the opportunity to show that the facts are not properly notified or that alternative facts should be noticed. 52 Pa. Code § 5.408.[footnoteRef:24]  Arguably, the ANSI regulations may be cited, where appropriate, as they are universally used by the industry and PPL’s own witness made these standards relevant for the ALJ’s review given that PPL’s witness Mr. Larson specifically testified that the AMI meters are compliant with these standards.  Tr. at 238.  The TESCO White Paper, however, was written by a manufacturer of specialty instruments that the sponsoring company sells to the industry and appears in the Initial Decision without appropriate sponsorship or the opportunity for cross examination and rebuttal.[footnoteRef:25]  As it qualifies only as hearsay without those two factors, reliance on it is misplaced and the Initial Decision will be modified to remove the discussion.  [23: 	We recognize that the ALJ stated that she took “judicial notice,” however “official notice” is the broader doctrine and the administrative counterpart to judicial notice.  Section 5.408 of Commission Regulations permits the Commission or the presiding office to take either “official notice” or “judicial notice.”  52 Pa. Code § 5.408.  See Ramos v. Pennsylvania Board of Probation and Parole, 954 A.2d 107, 110 (Pa. Cmwlth. Ct. 2008) (quoting Falasco v. Pennsylvania Board of Probation and Parole, 521 A.2d 991, 995, n.6 (Pa. Cmwlth. Ct. 1987) (““Official notice” is the administrative counterpart of judicial notice and is the most significant exception to the exclusiveness of the record principle, allowing an agency to take official notice of facts which are obvious and notorious to an expert in the agency’s field and those facts contained in reports and records in the agency’s files, in addition to those facts which are obvious and notorious to the average person; thus, official notice is a broader doctrine than is judicial notice and recognizes the special competence of the administrative agency in its particular field and also recognizes that the agency is a storehouse of information on that field consisting of reports, case files, statistics and other data relevant to its work.”)]  [24: 	Specifically, Section 5.408 of Commission Regulations states: 
§ 5.408. Official and judicial notice of fact.
 (a)  Official notice or judicial notice of facts may be taken by the Commission or the presiding officer. 
 (b)  When the decision of the Commission or the presiding officer rests on official notice or judicial notice of a material fact not appearing in the evidence in the record, the parties will be so notified. 
 (c)  Upon notification that facts are about to be or have been noticed, a party adversely affected shall have the opportunity upon timely request to show that the facts are not properly noticed or that alternative facts should be noticed. 
 (d)  The Commission or the presiding officer in its discretion will determine whether written presentations suffice, or whether oral argument, oral evidence or cross-examination is appropriate in the circumstances. 
 (e)  The Commission or presiding officer may also give official notice as the term is defined in section 331(g) of the act (relating to powers of commission and administrative law judges). 
 (f)  Subsections (a)—(e) supersede 1 Pa. Code § 35.173 (relating to official notice of facts).
]  [25:  	“…PPL would have demonstrated…that the TESCO White Paper is unreliable because it reaches conclusions that would lead to the purchase of TESCO’s products and that the fire safety recommendations have been adopted by the Company or are unnecessary given the Company’s established practices and procedures.”  PPL Exc. at 5-6.] 


We note here, too, that any attempt to instruct PPL regarding the proper method of installation of any of its equipment without appropriate technical expert testimony is also inappropriate when unsupported by the record.  Thus, the Initial Decision will be modified to remove that discussion as well.

Finally, we shall deny the Complainant’s Exception No. 15.  We find no merit in the Complainant’s attempt in his Exceptions to discredit Dr. Davis.  Dr. Davis was qualified as an expert witness in the area of electrical engineering, among other areas.  The Complainant’s Exceptions do not present any reason to disqualify Dr. Davis or question the credibility of his testimony in this proceeding.  Dr. Davis testified credibility that the new AMI meter is not a fire risk due to inadequate surge protection, as alleged by the Complainant and his expert witness, Mr. Bathgate.  R. Exc. at 19, citing PPL M.B. at 35 (citing Tr. at 283).  Dr. Davis’ opinion was further bolstered by Mr. Larson’s testimony that the “new digital meter, as compared to the analog meter,” can better withstand damage from a surge “because of the padding materials that are utilized when building transformers.”  Tr. at 245.  Mr. Larson testified that the “padding materials are tested to withstand up to 6,000 volts.”  Id.  Mr. Larson testified that the new AMI meter’s surge protection is not functionally different than the current meter.  Tr. at 236-37.

Moreover, Dr. Davis credibility testified that “the smart meters can actually help people from having a fire” because of the temperature alarms.  Tr. at 283-84.  Regarding such alarms, Mr. Larson’s unrebutted testimony showed that the new AMI meters are equipped with software and mechanisms that better alert PPL if there is an issue with overheating.  Tr. at 247.  Specifically, there is a heat alarm set within the meter software program that alerts the Company when the temperature of the meter hits an established level.  Id.  Mr. Larson testified that PPL takes fifteen-minute interval temperature readings from the meter in order to track the meter’s temperature and identify any current issues or problematic trends.  Id.  If PPL detects an issue with the meter’s temperature, the Company will dispatch a technician to investigate.  Tr. at 247‑48.

Mr. Schmukler had the burden of proving that the smart meters used by PPL Electric present a fire safety hazard, and he did not carry this burden.  Rather, PPL Electric established that there is no fire hazard created by the installation of its smart meters, and Mr. Schmukler failed to overcome the evidence presented by the Respondent.  Accordingly, the Initial Decision will be modified to remove the discussion regarding fire safety recommendations.

[bookmark: _Toc13734026]	Complainant’s Privacy Concerns

[bookmark: _Toc13734027]a.  	Positions of the Parties

The Complainant also raised privacy issues with the new AMI meter stating that the meter can tell if certain appliances are being used by a person, such as a hair dryer or television.  Tr. 225-226.

PPL dismissed the Complainant’s privacy concerns as unfounded.  According to PPL, it uses the AMI meters to collect only electric usage data required by Act 129 and Commission’s Orders including data about significant events such as outage, voltage, heat alarms, and meter tampering alerts.  PPL argued this data is distinguishable from the information the Complainant alleges PPL collects using its AMI meters.  PPL stated that the electric usage data is used primarily to calculate customers’ bills.  PPL also uses the collected data to support various types of analysis within the Company such as power outages, load on the system, aggregate data by providers to settle wholesale markets and to support the Company’s revenue protection activities.  Tr. at 221-226, 228; PPL M.B. at 8, 36.  PPL stated that the information the Complainant claims PPL collects in peoples’ homes using smart meter requires the ZigBee radio in the meter to be activated.  According to PPL, the ZigBee radio in the smart meter can only be turned on if requested by the Complainant.  Tr. at 94-97; 238-239; PPL M.B. at 8, 36.

1. [bookmark: _Toc13734028]ALJ’s Initial Decision

Regarding the Complainant’s allegation that the new AMI meter can tell if certain appliances such as a hair dryer or television are being used by someone at his home, the ALJ found the testimony of PPL’s witness, Hennegan, that the meter cannot detect such use by a customer to be credible.  According to the ALJ, she believed Mr. Hennegan’s testimony because he possesses the technical knowledge and qualifications to answer that question with certainty.  I.D. at 35, citing Tr. at 225-226.  The ALJ further noted that PPL’s AMI Customer Privacy Policy contained in its Smart Meter Plan, adequately highlights the data that PPL will collect through the new smart meter, the steps the Company will take to protect the data, and the ways in which PPL will use the data.  The ALJ pointed out that as part of that policy PPL committed to collecting data on the total amount of electricity used at a premise as well as significant event information including outages, voltage, heat alarms, and meter tampering alerts.  I.D. at 35, citing Tr. at 221-222; PPL Exh. 5.  The ALJ also stated that if the Complainant is concerned about the AMI meter’s connection to smart appliances in his home, he can decline to have the ZigBee radio activated.  I.D. at 35, citing Tr. at 94-97; 238-239.  Hence, the ALJ dismissed the Complainant’s claims regarding privacy issues with the new AMI meter.  I.D. at 35.

[bookmark: _Toc13734029]Exceptions and Replies

The Complainant did not file Exceptions regarding this matter.
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Upon review of the positions of the Parties and the record evidence, we shall adopt the ALJ’s Initial Decision on this issue. 

[bookmark: _Toc13734031]	Complainant’s Neighbor’s Meter 

1. [bookmark: _Toc13734032]Positions of the Parties

The Complainant requested that the new AMI meter installed by PPL on the Neighbor’s Address on or about August 14, 2017, be removed as well.  Tr. 192.  Specifically, Complainant contended that PPL could replace the AMI meter with an analog meter without violating any of his neighbor’s due process rights.  The Complainant argued he does not require the consent of his neighbor because PPL did not obtain the neighbor’s consent prior to installing the AMI meter at the Neighbor’s Address.  According to the Complainant, if the neighbor had refused consent, PPL would have placed the AMI meter there anyway barring a court action by her.  Tr. at 193.  The Complainant argued PPL replaced his neighbor’s meter in August 2017 with only prior notice without his neighbor’s express consent and they could do it again.  Complainant Introduction at 5.

Conversely, PPL contended that the neighbor has rights and is entitled to due process before this Commission about decisions made that directly affect the meter for her account.  See Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (citation omitted).  PPL contended that the Complainant cannot contest installation of AMI meters in his Neighbor’s Address in this proceeding without violating the neighbor’s due process rights.  More importantly, PPL argued the Complainant has failed to confirm that he spoke with the neighbor about the installation and that he was granted permission to prosecute this case on behalf of the neighbor.  PPL noted that considering the benefits associated with the smart meters, it would be a violation of the neighbor’s due process rights to deprive her of these benefits without affording her a notice or an opportunity to be heard.  PPL M.B. at 8-9, 37-38.

[bookmark: _Toc13734033]ALJ’s Initial Decision

The ALJ also dismissed the Complainant’s request that the new AMI meter in his Neighbor’s Address, which was installed on or about August 14, 2017, be removed as well.  According to the ALJ, nothing in the record indicates that the neighbor wants the meter removed.  The ALJ pointed out that not only has the Complainant not spoken with his neighbor about the meter but that the Complainant believes the neighbor is not aware of the alleged issues with the meter.  Further, the Complainant also conceded that he is not authorized to appear on behalf the neighbor regarding this matter.  I.D. at 36, citing Tr. at 192, 212.  Therefore, the ALJ concluded that because the neighbor has not been afforded any notice or the opportunity to be heard on this matter, the Complainant cannot represent his neighbor and contest the installation of the AMI meter at his Neighbor’s Address as that would be a violation of the neighbor’s due process rights.  As such, the ALJ dismissed the Complainant’s request regarding this matter.  I.D. at 36.

[bookmark: _Toc13734034]Exceptions and Replies

In his Exception No. 16, the Complainant avers that the ALJ erred in declaring that he cannot contest the installation of the AMI meter at his Neighbor’s Address because it would violate the neighbor’s due process rights.  Complainant Exc. at 21.  The Complainant believes PPL violated the neighbor’s due process rights by not offering the neighbor the ability to opt-out of the installation and by not getting the neighbor’s “informed” consent prior to installing the AMI meter at the Neighbor’s Address.  The Complainant also contends that if the neighbor’s AMI meter will cause him to him, he can ask that it be removed and replaced with an analog meter.  Id. at 21‑22.

In its Replies, PPL lauds the ALJ’s ruling on this matter.  According to PPL, due process is satisfied only when a party is “afforded notice and the opportunity to appear and be heard.”  PPL R. Exc. at 20.  Reiterating the ALJ’s opinion on this matter, PPL avers that because the neighbor has not been afforded any notice or the opportunity to be heard on this matter, the Complainant cannot request removal of the neighbor’s meter without any notice to his neighbor.  PPL argues nothing in the record indicates that the neighbor wants the meter removed.  Id., citing I.D. at 36.

PPL also contends the neighbor’s argument undermines the several benefits associated with the functional capabilities of the new AMI meter, including the fact that it: (1) provide customers with direct access to and use of price and consumption information; (2) provide customers with information on their hourly consumption; (3) provide 15-minute or shorter interval data to customers; (4) monitor voltage at each meter and report data in a manner that allows an EDC to react to the information; (5) communicate outages and restorations; (6) can alert the Company if someone were trying to tamper with the meter; and (7) will alert the Company if the meter’s temperature exceeds a certain level, hence, it is resistant to fire and power surges.  PPL R. Exc. at 21, citing PPL M.B. at 38; 66 Pa. C.S. § 2807(g); Smart Meter Implementation Order at 30.

[bookmark: _Toc13734035]Disposition

Upon review, we shall deny the Complainant’s Exception No. 16.  We agree with the ALJ that nothing in the record evidence supports the fact that the neighbor wants her meter removed.  During the hearing the Complainant testified that he did not contact the neighbor regarding his request to have her smart meter removed.  As discussed below during the hearing, nothing in the record indicates that the neighbor is aware that the Complainant wants her smart meter removed.  The Complainant’s testimony regarding this matter is described below:

ALJ: Thank you.  So, you testified you’d also like your neighbor’s meter removed?

Complainant: Absolutely.

ALJ: I don’t see any, you know, exhibits or anything about the opinion of your neighbor on that issue.

Complainant: I haven’t asked her.  I don’t think she’s aware of any of these issues

ALJ: Ok.

Tr. at 192.  Also, during cross-examination with PPL’s Counsel, the Complainant testified:

PPL Counsel Attorney Ryan: Mr. Schmukler, I believe you testified about this, but I just want to clarify.

Complainant: Uh-huh (yes).

PPL Counsel Attorney Ryan: I believe you said that you hadn’t spoken with your neighbor about your neighbor’s meter? 
Is that correct?

Complainant: That’s correct.

PPL Counsel Attorney Ryan: And you are not here authorized to appear on behalf of your neighbor?
Is that correct?

Complainant: I’m not.

PPL Counsel Attorney Ryan: Ok.

Tr. at 212.  Therefore, we find that because the neighbor has not been given any notice or an opportunity to be heard, the neighbor’s due process rights will be violated if we heed the Complainant’s request in this matter.  We agree with PPL that the Complainant did not produce his neighbor as a witness in this proceeding to support or confirm his request.  Also, the Complainant did not produce any evidence to show that the neighbor consented to his request that the AMI meter installed in the Neighbor’s Address be removed and replaced with an analog meter.  PPL M.B. at 7-9.  As such, we shall deny this Exception.

[bookmark: _Toc13734036]Opt-In Versus Opt-Out Program

1. [bookmark: _Toc13734037]Positions of the Parties

The Complainant contended that electric utilities in several other states allow customers to opt out of the smart meter program and questioned why the same does not apply to the Commonwealth of Pennsylvania.  The Complainant suggested that PPL should allow an opt out of the smart meter program even if that entails charging the customers a fee for the opt out.  Tr. at 183-185; Complainant Exh. 22.  The Complainant argued that Act 129 created an opt-in program as opposed to an opt-out program whereby the General Assembly intended AMI meter deployment to be on a voluntary basis. Complainant M.B. at 228-229.  The Complainant contended that the Commission recognized deployment of smart meters on a customer-request basis per Act 129 and cited to the Commission’s Implementation Order In re: Smart Meter Procurement and Installation, M-2009-2092655 (Implementation Order entered June 24, 2009 at 6).  The Complainant contended the Commission intended for customers to be enticed by pricing and features to request the meter, not to impose the meter on all customers and threaten termination of service for refusal to allow access for a meter change.  The Complainant averred that his neighbor’s AMI meter, which is one foot from his residence, is sending microwaves into his home and creating EMFs due to transients being on the house wiring twenty-four hours a day, which constitutes a high degree of molestation within the meaning of the Crimes Code.  Complainant M.B. at 243.

PPL, on the other hand, contended that its installation of an AMI meter is required by Pennsylvania law and that it would not constitute unreasonable or unsafe service to keep the AMI meter as installed at the Complainant’s Neighbor’s Address or install it at the Complainant’s property.  PPL argued the Complainant failed to demonstrate that AMI meter causes, contributes to or exacerbates any adverse health effect.  PPL also denied the AMI meter causes fires or is a privacy risk.  Further, PPL contended that the Complainant did not produce his neighbor as a witness to the proceeding and failed to show the neighbor consented to his request that the neighbor’s AMI meter be removed and exchanged for an analog meter.  PPL argued that the Complainant cannot contest the installation of an AMI meter on his neighbor’s property without violating the neighbor’s due process rights.  PPL M.B. at 7-9.

[bookmark: _Toc13734038]ALJ’s Initial Decision

In her analysis, the ALJ noted that the Commission has already ruled in prior cases involving smart meters that there is no provision in the Code, the Commission’s Regulations or Orders that allow a customer to “opt-out” of smart meter installation.  I.D. at 38, citing 66 Pa. C.S. § 2807(f); See Povacz v. PECO Energy Company, Docket No. C-2012-2317176 at 10 (Order and Opinion entered January 24, 2013) (Povacz 2013); Povacz v. PECO Energy Company, Docket No. C-2015-2475023 (ALJ Heep Initial Decision dated January 26, 2018) (Povacz 2018).  Moreover, according to the ALJ, the Commonwealth Court has held that federal law does not preempt the Commission’s interpretation. I.D. at 38, citing Romeo v. Pa. Pub. Util. Comm’n, 154 A.3d 422 (Pa. Cmwlth. 2017) (Romeo).  The ALJ also stated that in Romeo, the Commonwealth Court did not expressly address whether Mr. Romeo could opt-out of a smart meter installation. The Court held that Mr. Romeo’s claim that smart meters cause safety and fire hazards and have a negative health impact, is not legally insufficient pursuant to 66 Pa. C.S. § 1501, which requires utilities to maintain adequate, efficient, safe and reasonable service and facilities for their customers.  Id.

Consequently, the ALJ opined that applying the Commonwealth Court’s ruling in Romeo to this case, while it is legally sufficient to plead the injunctive relief requested in the instant case and claim that smart meters are generally unsafe and unhealthy, and the installation of them is unreasonable service in violation of 66 Pa. C.S. § 1501, the issue of whether a customer should be given the opportunity to opt-in or opt-out was not addressed.  Further, the ALJ noted that although Complainants similarly situated to Mr. Romeo are entitled to an evidentiary hearing, there is still horizontal stare decisis precedent at the Commission level to hold that there is no opt-out provision in the current law in Pennsylvania.  The ALJ further stated that the fact that other states have opt-in provisions in their law is noted but is non-binding in this case.  I.D. at 38.

Additionally, the ALJ explained that on October 15, 2008, Governor Edward G. Rendell signed Act 129 of 2008 into law, which directed EDCs with at least 100,000 customers to file, with the Commission, a smart meter deployment and installation plan.  Thus, there is a statute requiring smart meter deployment by large EDCs operating within the Commonwealth.  Id., citing 66 Pa. C.S. § 2807(f).  According to the ALJ, the implementation of PPL’s Smart Meter Deployment Plan and the approval of the costs associated with its implementation have been found by the Commission to be in accordance with Act 129 of 2008, 66 Pa. C.S. § 2807(f).  Therefore, the ALJ opined that PPL is required by Statute and Commission Order to implement a Smart Meter Program, install smart meters throughout its service territory, and to charge a Smart Meter Technology Surcharge to all of its metered customers.  I.D. at 38-39.

Furthermore, the ALJ cited to the Commission’s decision regarding this issue in Frompovich, in which the Commission stated that:

In past cases involving Smart Meter installation, we have evaluated on an individual case-by-case basis the specific allegations presented in each complaint and reached a conclusion based on those particular circumstances. While PECO is correct that as adopted Act 129 does not provide a general opt out provision, where a complainant’s objection to installation of a Smart Meter was not based upon a general objection to Smart Meters per se, but rather upon facts specific to the individual complainant, we have denied preliminary relief and allowed the complaint to proceed to hearing. See Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Order on Material Question entered September 3, 2015; Order on Reconsideration entered January 28, 2016) (Kreider); Paul v. PECO Energy Company, Docket No. C-2015-2475355 (Order entered March 17, 2016). As we stated previously, “the law does not prohibit us from considering or holding a hearing on issues related to the safety of Smart Meters, consistent with our statutory authority in Section 1501 of the Code, when a legally sufficient claim is presented.” Kreider, Order on Material Question at 17.

As in Kreider and Paul, Ms. Frompovich has alleged factual averments specific to her that, if proven, could implicate, under her particular circumstances, a violation of Section 1501 of the Code, a statute the Commission has jurisdiction to administer.


I.D. at 39, citing Frompovich (emphasis added).

		Accordingly, the ALJ stated that to the extent that Mr. Schmukler desires the ability to opt out of the smart meter installation, he could advocate for such ability before the General Assembly, which is currently considering amending Section 2807(f) in some pending bills including: PA House Bill Nos. 1564 and 1565; and Senate Bill No. 443.  According to the ALJ, these bills are not yet law.  The ALJ also stated that the Commission has held that it does not have the authority, absent a directive in the form of legislation, to prohibit the Company from installing a smart meter where a customer does not want one.  I.D. at 39-40, citing Povacz 2013.  The ALJ further stated that the Commission held that similarly situated EDCs would be in violation of law if they did not install a smart meter at similarly situated Complainants’ residences.  I.D. at 40, citing Povacz 2013; Frompovich at 10.

		Based on all of the above, the ALJ dismissed the Complainant’s request for an opt-out of PPL’s smart meter installation.  I.D. at 40.

[bookmark: _Toc13734039]Exceptions and Replies

In his Exception Nos. 10 and 12, the Complainant avers that the ALJ erred in her determination that Act 129 does not permit “opt-out” of a smart meter installation.  Complainant Exc. at 14.  In support of his argument, the Complainant avers, inter alia, that: (1) Act 129 was drafted as “opt-in” bill; (2) the studies and evidence he has presented including the NTP and Ramazzini Institute studies, demonstrate that installing the new AMI meter at his residence would be harmful to his health and household wiring; and (3) opt-out legislation has been stalled in the General Assembly.  Id. at 14, 16-17.

In its Replies, PPL reiterates the ALJ’s conclusion that nothing in Act 129 permits a customer to opt-out of an AMI meter installation.  Citing to past Commission rulings involving this matter, PPL emphasizes that Act 129 mandates the installation of new AMI meters and does not make provision for opt-out.[footnoteRef:26]  PPL R. Exc. at 13, citing Starr at 11, Frompovich at 8-10.   Specifically, disputing the Complainant’s argument that Act 129 was drafted as an opt-in bill, PPL contends that in Starr, the Commission observed that it has “rejected similar claims that the installation of smart meters is not mandatory or that an opt-out is permissible under Act 129.”  PPL R. Exc. at 13, citing Starr at 11; PPL R.B. at 18.  Moreover, PPL argues Section 2807 of the Code mandates that the Company install the new AMI meter “[i]n accordance with a depreciation schedule not to exceed 15 years.”  PPL R. Exc. at 13, citing 66 Pa. C.S. § 2807(f)(2)(iii); PPL M.B. at 10-11. [26: 	See, Starr v. PECO Energy Co., Docket No. C-2015-2516061 (Order entered September 1, 2016) (Starr).] 


Next, PPL asserts that the ALJ properly rejected the Complainant’s evidence regarding the alleged health effects and voltage transients caused by the new AMI meter.  PPL argues that while much of the Complainant’s evidence is insufficient to prove that installing the AMI meter would violate Section 1501, it was also improperly presented for the first time in the Complainant’s Briefs.  According to PPL, even when considered, the evidence is significantly outweighed by PPL’s credible expert testimony.  PPL R. Exc. at 14, citing PPL St. 1 and 2.

Finally, PPL agrees with the ALJ that to the extent that the Complainant wants an opt-out under Act 129, the General Assembly needs to amend the statute.  Citing to House Bill 1564 of 2017-2018 Session, PPL avers that bills have been proposed in the General Assembly to add such an opt-out but have not been enacted.  PPL R. Exc. at 14, citing PPL M.B. at 12.  From PPL’s perspective, the only way the Complainant can achieve his request is to ask the legislators to amend the law.  PPL R. Exc. at 14.

[bookmark: _Toc13734040]Disposition

Upon review, we shall deny the Complainant’s Exception Nos. 10 and 12.  We agree with the ALJ that Act 129 does not make provision for opt out.  

[bookmark: _Hlk10704348]The Complainant has failed to demonstrate that the RF exposure from a PPL smart meter is unsafe.  Accordingly, his request to not receive an AMI meter as part of receiving electric service from PPL is essentially the same as any other opt-out request based on customer preference.  Previously, we have held that we do not have the authority, absent directive in the form of legislation, to prohibit the Company from installing a smart meter where a customer does not want one.  See January 2013 Povacz Order.  We have explained that if the General Assembly intended for EDCs to invest in and maintain two separate sets of meter systems based on customer preference – an analog system separate from an AMI system – it would have plainly stated as much in Act 129, but it did not.  2019 Povacz Order, slip op. at 95.  We have held that similarly situated Companies would be in violation of the law if they did not install a smart meter at similarly situated complainants’ residences.  Frompovich, slip op. at 10.  Therefore, there is no provision in Pennsylvania law to allow a customer to opt-out from the installation of an AMI meter, and therefore, this requested relief is outside of the Commission’s jurisdiction and authority.

To the extent that the Complainant desires the ability to “opt out” of the smart meter installation, he could advocate for such ability before the General Assembly, which is considering amending Section 2807(f) in some pending bills including: PA House Bill Nos. 1564 and 1565; and Senate Bill No. 443.  These bills are not yet law.

As such, the Complainant’s Exception Nos. 10 and 12, are hereby, denied.  

[bookmark: _Toc13734041]Termination of Service
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The Complainant claims PPL has no right to terminate his electric service if he denies PPL access to replace his existing meter. 

PPL, on the other hand, argued it is required to install AMI, or smart meters, for all AMR customers and that it has the right to terminate service for failure of the customer to permit access to the meter.  Tr. at 223-224.

[bookmark: _Toc13734043]ALJ’s Initial Decision

The ALJ agreed with PPL that because it is legally required to install the AMI or smart meter at the Complainant’s residence, PPL has the right to initiate termination procedures for failure to permit access to the meter pursuant to PPL’s tariff, the Commission Regulations and Chapter 14 of the Code.  I.D. at 40, citing 66 Pa. C.S. § 1406(a)(4); 52 Pa. Code § 56.81(3); PPL Exh. 6 and 7.

According to the ALJ, a public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law, and is binding on the utility and the customer.[footnoteRef:27]  I.D. at 40.  Further, the ALJ noted that Rule 10(B)(2)(g) of PPL’s tariff states that the Company is authorized to terminate service when: (1) its “representatives cannot gain admittance or are refused admittance to the premises for the purpose of reading meters, making repairs, making inspections, or removing Company property;” (2) “the customer interferes with Company representatives in the performance of their duties;” or (3) “the meters or other equipment of the Company are not accessible during reasonable hours.” I.D. at 40, citing PPL Exh. 7 at 2. [27: 	66 Pa. C.S. § 316, Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa. Cmwlth. 1997) (Kossman); and Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa. Cmwlth. 1977) (Stiteler).] 


The ALJ also pointed out that Rule 2F of PPL’s Tariff, Supplement No. 42, Electric Pa. PUC No. 201 provides that PPL “shall have access at all reasonable hours to customer’s premises, without charge for the purpose of inspecting, installations, installing meters, reading, testing, removing, replacing, or otherwise maintaining or disposing of any of Company’s property.”  I.D. at 40-41, citing PPL Exh. 6.

Additionally, the ALJ stated that the Commission’s Regulations at 52 Pa. Code § 56.81(3), makes it clear that where a customer refuses a utility access to its meter, the utility may terminate service after required notice is provided.  I.D. at 41.  52 Pa. Code § 56.81(3), provides, in pertinent part, as follows:

A public utility may notify a customer and terminate service provided to a customer after notice as provided in §§ 56.91-56.100 (relating to notice procedures prior to termination) for any of the following actions by the customer . . . Failure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, maintenance, repair or meter reading.

52 Pa. Code § 56.81(3).  The ALJ also pointed out that in Frompovich, the Commission held that:

Based on our adjudication of Ms. Frompovich’s claims herein, we find that PECO’s proposed termination of electric service to the Complainant’s service address for the Complainant’s refusal to permit PECO access to its meter, so that PECO’s employees can replace the existing AMR meter with an AMI meter, to be consistent with and authorized under Section 1501 of the Code, the Commission’s Regulations at 52 Pa. Code § 56.81(3), and the Company’s Tariff. We remind PECO, however, that prior to taking any steps related to such termination of service, it must adhere to the applicable provisions of the Commission’s Regulations relating to Notice Procedures Prior to Termination at 52 Pa. Code §§ 56.91-100. In the applicable written notice(s) required under the Commission’s Regulations, PECO is requested to inform or instruct Ms. Frompovich as to how she may avoid termination related to the meter.


I.D. at 41, citing Frompovich at 59.  Based on all of the above and given this stare decisis precedent, the ALJ ruled in favor of PPL on this matter.  I.D. at 41.

[bookmark: _Toc13734044]Exceptions and Replies

In his Exception No. 11, the Complainant avers that the ALJ erred in her determination that PPL has the legal right to terminate his service if it is denied access to the meter.  Complainant Exc. at 15.  The Complainant avers that his refusal to allow PPL to install the new AMI meter at his residence is justified by the fact that the meter, which he believes emits dangerous levels of RF radiation, would cause him bodily harm.  From the Complainant’s perspective, terminating his service due to his refusal to permit PPL to install a smart meter defeats the purpose of Act 129, which was intended as an opt-in legislation.   The Complainant believes termination of his service would be a violation of the spirit of the 8th Amendment’s prohibition against “cruel and unusual punishment.”  Complainant’s Exc. at 15-16.

In Reply, PPL contends the Complainant’s argument is without merit and was appropriately dismissed by the ALJ because PPL’s tariff, the Commission’s Regulations and Chapter 14 of the Code, gives PPL the legal authority to initiate termination procedures if it is denied reasonable access to the Company’s meter.  PPL R. Exc. at 14-15.  According to PPL, the ALJ’s Initial Decision regarding this matter is supported by Commission precedent, Commission Regulations, and the Code.  Therefore, PPL requests that the Commission deny the Complainant’s Exception.  Id. at 15, citing I.D. at 41; Frompovich; 66 Pa. C.S. § 1406(a)(4); 52 Pa. Code § 56.81(3).
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Upon review, we shall deny the Complainant’s Exception regarding this matter.  As explained by the ALJ in her Initial Decision, PPL has the legal authority to initiate termination procedures if it is denied reasonable access to its meter per its tariff, the Commission Regulations, and Chapter 14 of the Code.  Specifically, as pointed out by the ALJ, Rule 2F of PPL’s Tariff, Supplement No. 42, Electric Pa. PUC No. 201 provides that PPL “shall have access at all reasonable hours to customer’s premises, without charge for the purpose of inspecting, installations, installing meters, reading, testing, removing, replacing, or otherwise maintaining or disposing of any of Company’s property.”  I.D. at 40-41, citing PPL Exh. 6.  Further, as highlighted by the ALJ, Commission’s Regulations at 52 Pa. Code § 56.81(3), provides that where a customer refuses a utility access to its meter, the utility may terminate service after required notice is provided.  I.D. at 41.  We note that 52 Pa. Code § 56.81(3), provides, in pertinent part, as follows:

A public utility may notify a customer and terminate service provided to a customer after notice as provided in §§ 56.91-56.100 (relating to notice procedures prior to termination) for any of the following actions by the customer . . . Failure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, maintenance, repair or meter reading.


52 Pa. Code § 56.81(3).  Based on the foregoing discussion and analysis, we shall deny the Complainant’s Exception No. 11.

[bookmark: _Toc6833489][bookmark: _Toc13734046]Conclusion

In light of the above discussion, we shall: (1) deny the Complainant’s Exceptions; (2) grant PPL’s Exceptions; (3) modify, in part, and adopt, in part, the ALJ’s Initial Decision; and (4)  dismiss the Complaint, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions filed by PPL Electric Utilities Corporation on September 5, 2018, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes issued on August 16, 2018, at Docket No. C-2017-2621285, are granted, consistent with this Opinion and Order.

2.  	That the Exceptions filed by Alan Schmukler on August 28, 2018, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes issued on August 16, 2018, at Docket No. C-2017-2621285, are denied, consistent with this Opinion and Order.

3.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes issued on August 16, 2018, at Docket No. C-2017-2621285, is modified, in part, and adopted, in part, consistent with this Opinion and Order.



4.	That the Formal Complaint filed by Alan Schmukler, on August 11, 2017, at Docket No. C-2017-2621285, against PPL Electric Utilities Corporation is denied and dismissed.

5.	That this proceeding is marked closed.

[image: ]BY THE COMMISSION,
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  July 11, 2019

ORDER ENTERED:  July 23, 2019
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